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Page  432.  line*  5.  and  10.  from  the  top»  for  <<  BaOtrt  5  Geo.  4./*  read 
"  likhaehtat,  3  Geo.  4.  '* 


CASE» 

AROUED  AiTD  DETERMINED  .  ^^^* 


m  tar 


Court  of  COMMON  PLEAS, 


Aim 


OTHER  COURTS, 


nr 


Trinity  Term, 

In  the  Third  Tear  ofdie  Rdgn  of  CheosaE  IV. 


MN 


Htmr  V.  BbLU  June  8. 

n[^HIS  was  an  action  on  the  cas^  hr  a  libd  against  i*  In  an  ac<* 
the  Plaintiff,  in  xegBotd  to  his  oondoct  at  proprietor  ^^^!^ 
of  a  building  called  the  Tetmis^mtrif  which,  the  de-  tiff  in  hk  vo» 
daration  stated,  he  had  himself  aj^ropriated,  and  had  catMnss»cx. 
permitted  others  (for  monqr  therefisre  paid  to  him)  to  ^  match^ 
a{q>ropriate  for,  (amongst  other  lawful  purposes)  the  the  jury  were 

QirecKa  fo 
coniider  wlietliar  the  Phtntiirt  ezh%itioiu  were  not  illegal,  as  ten£ng  to  form 
prize-fighten,  the  Judge  dedaring  such  to  be  hb  opinioo,  but  gecommending  the 
jury  to  find  a  verdict  for  the  Phintift  in  order  that  the  quettion  might  be  fully 
ditcusaed  on  a  motion  to  set  aside  such  verdict :  a  verdict  having  been  found  for  the 
Defendant,  the  Court  refused  to  grant  a  new  triaU    - 

a.  SemhUt  that  public  ezhilntions  of  sparring  matches  are  DlegaL 
3*  A  party  who  pursues  an  illegal  vocation  has  no  remedy  by  action  for  a  libel 
regarding  his  conduct  hi  such  vocation. 

Vol.  I.  B  exhilnting 


«  CASES  IN  TRINITY  TERM 

1882.  exhibiting  from  time  to  time  therein  of  sportive  and 
amicable  contestii  or  matches,  in  the  art  of  pugilism,  or 
boxing  with  padAfid  g^e^  cqg^mQijiy  called  sparring, 
by  and  between  persons  skilled  in  such  art,  for  the 
amusement  oi  WXpersqQt.  ^ewf^oii  9C  being  spectators 
thereof  ibd  paying  for  their  admission  into  such  build- 
ing a  certain  sum  of  mon^^p^  head. 

The  general  issue  was  pleaded.    At  the  trial  before 

the  above  statement  as  to  the  nature  of  the  exhibitions 
at  the  Tennis-court  was  fully  made  out,  and  also,  that 
those  exhibitions,  consisting  of  sj^arring,  chiefly  by  pro^ 
lessors  of  pugilistic  sdence,  liad  always  been  conducted 
in  the  most  orderly  manner.  There  was  no  evidence 
that  they  were  designed  as  a  training  or  preparation  for 
rqrular  prize-fig^^ii^.  The  pubUqafion  of  the  matter 
complained  of  was  admitted  by  the  Defendant,  and  it 

appe^di  ^?^  'W>*i?¥lj^,''i^''#?'V5  M  thq  <}efiBnce  was, 
that  the  purpose  to  which  the  Plaintiff  had  appropriated 
the  Tennis-court  was  illegal,  as  beings  if  not  an  absolute 
training  for,  preparatory'to'and  promotive  of,  regular 
prize-fighting :  and  the  preamble  of  the  statute  25  G.  2. 
c.  36.  s.  2.  was  referred  to,  as  indicatory  of  the  views 
entertained  by  the  legislature  on  such  matters. 
•  JO^Uas  C*  J*  first,  put  it  to  th^  jury  to  ccqi^^id^, 
wh^b^r  the  IflijintilTs.  ^Lhibit;iQns,  were  not  illc^,  as 
iey^ding  to  fonn  prL^jfighters,  declaring  such  to.  .be  lus 
opiniQn  at.  the  moqi^ept,  although  he  was  unwUling  to 
decide  the  point  with^t  further  time  for  deliberatiQQi 
and  h^  then  recommenced  th^  jury  to  find  a  verdict 
for  the  Plaintiff,  which  the  Defendant  might  afterwards 
move  to  set  aside^.  apd  so^  fully  discuss  the  question : 
but  the  jury  found  a  verdict  for  the  Defendant  Where- 
upon 

Basanquet 


IN  atM  TdfBtt  YiOJL  n  6fia  IV. 

Bostm^  Seqii  Mw  moved  kfb  m  faihr  XrMf  ia  ftik       IMS. 
fbUowing  grotendi:  The  Ttriiet  itw  JNm  Under  ttk 
saikpoBition  Ihot  Ae  Pldintlff '•  viKaOlftt  #M  llMgil ;  bCIt 
thete  #8t  Ao  evidence  tbat  fab  eahMtimdy^wtk  di^fOCA 
as  a  traiiiiiig  o^  prepamtioil  Ar  reyilar  fulm  flgiOlMgi 
and  9  mere  ezetcia^  of  f^^iistic  ikUl,  ditiiti  9t  vMs 
leote  by  the  ase  of  pidded  ||bfe%  it  Me  iU^l,  iO^ 
esercne  betBg  not  duly  ttantuuliipflDids  wicb  biwAt  of 
the  pcbce  or  diii{|^^  Wbein^UgUy  teneftoiataf  |>ro^ 
motive  of  bodily  strength  and  agility,  and  as  fiirnMili|f 
means  of  defence  against  unprovoked  attacks.     Prize- 
fighting has  always  beat  intcnmpCeA  and  r^fMfMd  by 
the  magistrate^  bM  the^  havfr  never  iirterferid  to^  pt^ 
vent  esdriUttOflis  of  sparring,  ds  Aey  mtist  Mvc  doM 
if  such  exhibitions  had  beenr  miswfid;  andfliis  WthiS 
first  time  the  l^|ality  of  Hkm  has  Umi  queitiofiBd.     If 
it  be  imlaiwfiti  in  the  way  of  eriubitioii^  or  dihehviasy'  ts) 
give  and  receive  instnictioii  in  die  art  of  piagSMt  af^ 
lack  and  defiSnee^  diose  iBStmcfidm  being  ilnabcon^* 
panied  with  violence  or  daBgsr,^  excepi  ffoao^  atcadeptiy 
which  might  eqnaUy  oecnr  iir  tenmsj^  cricket^'  or  dtinf 
gaities,  d  JbtH&ri  must  att  instmctiait  or  jjiteBctio^  in 
fencii^  broad-sword  oeerdse^  ot  srehery^  be  iHegal  ^  yvt* 
exhibitions  o^  and  p#actice  in*  this  two  formeTf'  havenever 
beoi  interrupted,  thoiigh  publicly  ^arriisd  on.  There  are 
numerous  enactments  fi>r  the  enoooragement  of  ardierf ; 
and  in  Bex  v.  Hantfy  (a)  Lord  Ketigon  mdst  be  taken*  tO' 
have  spoken  of  fendng  as  not  iHqpl.    The  price  de^ 
manded  for  admission  would  prevent  exhibitions  of  tins 
Idnd  fiMs  occasiohing  idleness  in  the  poorer  dasses  of 
society;  thoiq|;b,  if  it  were  otherwise^- Lord  Coke  says  (^X 
**  When  King  EdoKS^  in  tfaed9th  year  of  his  re^' 
commanded  the  exercise  of  archery  and  artiUeiy,'  <>nd 
prohibited  the  exercise  of  casting  stones  and  bars,  and 

(a)  6  r.  R.  a86«        (h)  zx  Rep.  87.,  case  of  Monopolkt^ 
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18^.  the  hand  and  foot-balls,  cock-fighting,  ei  alios  mnos 
ludotf  yet  no  eflfect  theredF  followed  till  divers  of  them 
were  prohibited  upcm  a  penalty  by  divers  acts  of  parlia- 
ment.'' Bat  there  is  no  act  of  parliament  which  forbids 
sparring  exhibitions,  and  they  do  not  fiill  even  within 
the  preamble  of  25  6. 2.  c.  36.  s.  t.  Stage  represent- 
aticms  they  cannot  be  called,  with  more  prc^riety  than 
the  fiBats  of  tumblers,  whidi  latter  have  been  holden  not 
to  be  stage  representations  within  that  act.  JSex  v. 
HanAf. 

Dallas  C.  J.  When  this  cause  was  tried,  I  certainly 
delivered  an  opinion,  such  as  I  could  form  at  the  mo- 
ment, and  under  some  difiBculty ;  for  I  think  there  mey 
be  di£Bculty  in  this  question,  and  I  have  wished  for  fur- 
ther time  to  consider  it  Without  going  into  matters 
foreign  to  the  point  under  discussion,  we  know  that,  in 
the  early  periods  of  their  history,  it  has  been  the  prac- 
tice of  all  civilized  nations  to  train  up  their  population  to 
exercises  of  activi^  and  courage ;  and,  with  a  view  to  na- 
tional defence,  to  promote  emulation  in  amicable  contests 
of  strength.  I  stated  to  the  jury  the  difficulty  of  dis- 
tinguishing betweoi  fencing  and  boxing.  Many  persons, 
now  present,  can  recollect  the  exhibitions  of  skill  by 
Angela^  Boland,  St.  George^  and  others ;  and  yet,  is  not 
fencing  the  art  of  attack,  as  well  as  of  definice,  and  is 
it  not  more  dangerous  than  boxing?  But  is  fencing 
iU^al?  or  is  it  illq^al  to  attend  a  fendng-school  ?  is  it 
illegal  to  practise  the  bow  and  arrow?  are  archery 
meetings  illq;al?  On  all  these  views  of  the  subject,  I 
felt  considerable  difficulty.  But,  on  the  wholes  when  I 
consider  that  these  sparring  exhibitions  are  conducted 
by  professors  of  pugilism ;  that  they  are  meetings  whidi 
may  tend  to  encourage  an  illegal  vocation,  and  to  form 
prize-fighters,  I  see  no  reason  for  disturbing  the  present 
verdict. 
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Park  J.  If  it  were  necessary  for  us  to  dedde,  whe*  IS22, 
ther  exhibitions,  such  as  those  in  idiich  the  Plaintiff 
was  engaged,  are  illegal,  I  should  wish  for  more  time 
beiinre  I  came  to  a  conclusion,  because  exercises  of  sudi 
a  kind  have  long  existed^  The  argument  drawn  from 
the  supposed  l^ality  of  fencing  exhibitions,  would  be 
stronger  in  favour  of  sparring  exhibitibns,  if  persons 
who  learned  fencing  were  trained  to  prize-fitting,  as 
pugilists  notoriously  are ;  but  such  is  not  the  case:  and 
it  having  been  put  to  the  jury,  whether  the  Plaintiff's 
exhibitions  did  not  tend  to  form  prize-fighters,  J  see  no 
reason  for  disturbing  the  verdict. 

BuBROUGir  J.  I  am  of  opinion,  that  the  practice  in 
question  is  illegal.  The  chief  object  for  which  persons 
attend  these  exhibitions  is  to  see  and  judge  of  the  com- 
parative strength  and  skill  of  parties^  who  may  be  after- 
wards matched  as  prize*fi^ters,  and  that,  frequently,  to 
the  loss  of  life;  for  there  can  be  no  doubt  that  the 
skill  acquired  in  these  schools  enables  the  combat- 
ants to  destroy  life^  in  some  instances,  by  a  single  blow  ^ 
and  it  is  notorious,  that  persons  assembled  at  these 
exhibitions  engage  in  illegal  bets  on  the  issue  of  such 
encounters* 

RicuA&DSON  J.  If  the  questicm  were  merely,  whether 
it  is  lawful  or  unlawful  for  persons  to  learn  the  art  of 
sdf-drfence,  whether  with  artificial  weapons  or  such 
only  as  nature  affords,  there  can  be  no  doubt  that  the 
pursuit  of  such  an  object  is  lawfiil ;  but  public  prize- 
fighting is  imlawful,  and  any  thing  which  tends  to  train 
up  persons  for  such  a  practice,  or  to  promote  the  pur- 
suit of  it,  must  also  be  unlawful.  The  jury  have  found 
that  the  exhibitions  in  question  have  such  a  tendency, 
and  I  see  no  reason  for  disturbing  thdr  verdict. 

Rule  rinsed* 
B  3 


N 


Jmm  if »      fzLOTEBy  AfiiigBee  of  the  Sheriff  of  HANirsy  r. 

Cu-BSEBd  Others. 

Tbeconditifln  T^BBT  op  e  leplevin  bond.  In  the  dechuradom  the 
tod^Tdlat  faoodiliM  of  the  bond  was  stated  to  be^  that  if  die 

Dcfendauit  Tfcffrndant,  at  the  next  coon^  eonit,  should  prosecute 
^'oM^M^    l^  ^^^jljp^  ^gj^  ^g^  t^gUMi^  the  PUntii^  for  takmg 

lect  bis  action  wd  wn^xofdy  dffining  his  goods  and  diattds  in  the 
a^jiimt  Flua-  said  condition  mentioned,  and  shoold  make  retnm 
and  uJm^  thereof  if  return  shook!  be  adjudged,  and  shoukl  save 
deiainingte  lijUldtH  epd indganifted  fjfie  shcril^  &c.  fcr  re^evying 
2^J^  ^  the  wd'gDodi  end  cjiatteb,  and  ftom  nB  aotkms,  ftc 
Defendant, in  in  €Qi¥ieqQeDCe  theDSO^  then  the  obligation  was  lobe 
tedwdfiuB-  loict  otherwise  in  iutt  finn.  At  die  trial  befixe  AritJ., 
^Z^     |i!jNfai(crLnt«Hies,18^thecop^^ 

imdoocd  lit  eiidence  appeared  to  b^  that  the  Defaidant 
.  ^  shoold  prpfpcofta  irith  cAct  his  actkxi  ag^mt  the 
p^oor,  a  car-  ^^KUMift  Sx  taU^g  and  mijostly  dftaJnipg  the  goods 
V^^"^  iMMI  fhit^th  of  the  IMendant  in  dM  dweUiug-hoase^ 
S^i.'T^fcqAlwd^MidinwiiMaoftfieDefaM^  Ae 

idd  caDed  &,  parlour,  a  carpet,  hearth  rug,  &c. ;  growing  crops  ct 

te^and^onid  ^j^j^^  ^4  acres  of  wheat,  then  firrowinir  in  a  fidd  called 
make  ictuia  ^  ° 

tlKmr,if  le-  %ppn{0fs  ^w  end  AoaU{  make  retom  tharoa^  if 
^^^^Jl^J^  B«tpcn  dKHild  be  «4pidg^  by  d^  kw,  and  dm 
S^lSbrfHii.  4l0«kl  indmoify  the  dbsdff  and  his  oAcers  for  the 
n|fy  tke  ^Kriff  sqplaQ^iiig    ^    niidl   goodi  end  rhittrfc       A    wr- 

fa  ij^  did  w^  fomd  fcr  the  Plaintil&  with  knve  for  the 

ia^  te  aid 


Tlie  dcdaiation  «ated  te  coa&ion  to  be^  tilat  Defendant  thoold  praMcotf  with 
fax  Jib  acti«  ^Mtt  tiK  IWndfl  lar  takiiK  and  n^oitfy  <fe^^ 
goods  and  dkattds.  in  tlk^^adcoi^^iMBMPli^etd^  md  4^o«||d  apfct  mfewn  Aemoi 
if  i«cndiooldbead$Q4gcd,andAooUlndewri^        ateir  and  ^i  9%ep  fa 
ic|dcijfiii||^  tke  aid  e^iodi  and  onttdi*  BbIo^  uHt  ttii  was  no  ^rafance* 

Ddendant 
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IMbidabt  tb  MdV6  to  Mter  k  li(»iisiii!^  if  thb  Cdtttt 
shonld  be  of  opinion  thi^t^  tritit  atiy  viurmbce  tMweeli 
tte  condition  «bit<d  in  the  diecIarAtfolIji  HM  tlii^t  whibtii 
upptered  on  the  bond  produced  In  evidence;    Aeeord- 

Pell  Seijt.,  in  the  last  term,  moved  fer  ft  t'ttl'e  itm, 
arguing  as  follows :  the  bond  declared  on  is  conditioned 
to  prosecute  an  action  for  takiil|[  and  uiijinitly  detiMkig 
goods  and  chattels.  The  bond  produced  in  evidence  is 
denditioried  to  priNeeate  itn  rietibii  foi:  taking  and  tb- 
jostly  detaining  godds^  didttel^  and  growing  ctdpi. 
Growing  cro^s  camidt  be  donsidered  as  gwds  atid 
ehottds  for  the  purpose  of  obvitttii%  this  obgeetidn ;  for 
gfiTwin^  crops  were  not  disftrainkble  at  eoiitiaon  low^ 
^e^reas  goods  and  ehattds  wcii»;  and  growing  trops 
itie  to  be  disposed  of  iri  a  flecoliar  iimy  fiouited  out  bf 
H  G.  2i  c.  19.  51 8i^  aiid  adsEJited  to  that  Species  of  prd« 
j^erty.  Secondly,  thi)  bond  de(dc)*ed  oh  is  6ofaditioQed  to 
#etiirh  goods  and  ekattehy  if  a  fitum  should  be  ad^ttdged  ) 
tbe  beted  proAiced  in  evidente  is  eraditioned  to  retnnt 
geiod^  chattels^  and  growing  crops;  TUen^  ds  the  pe- 
nalty is  double  tbe  amontfit  of  the  distress^  the  penaltj^ 
IB  the  one  bond  would  be  considerably  larger  than  ia 
the  other.    A  rule  nin  liafidg  been  granted, 

.  L£n&  SeijU  now  diewed:  dmse  agtinst  it.  The  dbn- 
^tion  of  the  bond  )A  seC  forth  in  substance;  bk  it 
enumerates  the  growing  crops  under  the  genend  d^ 
scription  of  goods  and  chattels,  and  whether  correctly 
or  mH  is  immaterial  for  the  purpose  of  this  dedaratiob : 
but  it  may  be  contendedy  that^  for  the.  purpose  of  a 
i^sj^vii^  such  jdesoriptioa  is  sufficient ;  for  the  statilte. 
11  G.  2.  c.  19,^  8.  says,  that  the  appraisement  and  sale 
of  com  after  t^tme  there  pointed  out  shall  be  pro- 

B  4  ceeded 
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I8S8»  ceeded  in,  towards  sadgfiMAion  of  the  renti  in  the  aame 
manner  as  other  good$  and  ckaUdi  may  be  seiaedy  dis- 
tnunedy  and  dtiqxMed  oC  So^  in  <.  28«  the  bond  is  to 
be  taken  fiir  prosecuting  the  replevini  and  far  duly 
returning  the  goods  and  chaUds^  if  retnm  shall  be  ad- 
judged. VnAsx  2L\fieri  facias  too^  growing  crops  are 
taken  as  frhattpl^i 

PM  was  heard  in  support  of  his  rule. 

Fabk  J.  (a)  I  think  the  dedaraticm  is  snflBdent»  and 
that  there  is  no  variance  between  the  bond  set  out  on 
leoordy  and  that  produced  in  evidence.  It  could  only 
be  contended  that  this  was  a  variance  by  reading  the 
bond  reddendo  singida  smgidisi  but  the  bondf  after 
qpecifyii^  all  the  artides  distrained,  is  conditioned  to 
indemnily  the  sheriff  for  replevying  the  said  goods  and 
diattels.  Thereby  deariy  including  the  growing 
cropsy  which  had  been  befare  specified  under  the  head 
of  goods  and  chattels.  The  bond,  too^  is  conditiooed 
to  prosecute  a  replevin  of  goods  and  chattds  in  the 
houses  and  on  ihefarm  and  lands  ci  the  plamtiff;  by 
diese  latter  must  be  intended  die  growing  crops.  Be- 
sidesy  if  it  were  necessary,  growing  crops  must,  for  this 
purpose,  be  considered  as  chattds  under  11  G.  2. 

BuBBOUOH  J.  The  bond  is  correcdy  set  out,  as  &r 
as  the  setdng  out  goes,  and  that  is  fiur  enough  for  die 
Plaintiff's  purpose^ 

RiCHAltDSON  J.  I  think  the  declaration  has  suffi- 
ciently set  out  the  condition  of  this  bond.  The  con- 
dition is,  that  the  Defendant  shall  prosecute  with  eftct 

(«)  AiAki  C.  Jt  sbNttt^  belog  ilL 

are- 
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a  replevin  of  the  goods  moitioiied  in  the  bond ;  bvA  he       1822; 

coold  not  have  protecnted  with  effect  unless  he  included 

in  his  action  the  growing  com  which. was  mentioned  as 

part  of  the  goods  and  chattels.    Besides^  by  the  1 1  G.2. 

growing  com  must  be  considered  a  chattel  f<H: 

purpose. 


Jackson  v.  LiOwe  and  Ltnam.  jim  lu 


'J'fflS 


action  was  brought  to  recover  damages  lor  the  IheporduMr 
non-perfiyrmanoe  of  a  contract  for  the  sale  and  d»-  ^  '^'^ 

Ob  ffOOQ  AJKff^ 

livery  of  iOO  sacks  ofgood^ngfttsA  seconds  flour,  at  45f.  a  UshtccoodM 
sack.  At  the  trial  befimGfomwB^&i^&nfl^ii^  assise 
1822,  were  given  in  evidence  the  two  following  docn^  lo'^vcndon 
ments:  first,  a  notice  from  the  Plaintiff  to  the  Defendants,  atfoIlows:«I 

^  To  Messrs.  JIueph  Lane  and  George  I^nam,  of  ^^^^  t^ 
Sioke  upon  Dreni^  in  the  county  of  SUfffbrd^  millers.         that  the  com 

^  I,  the  undersigned,  Somtief  Jbdbofi  of  J9M^,  in  the  7^  delivered 
coun^  of  Sii^ffbrdf  grocer  and  flour  dealer,  do  hereby  pjfo^nuj^ 
give  you  notice^  (as  I  have  frequently  done,)  that  the  of  my  contract 
flour  yon  caused  to  be  ddivered  to  me  on  Wedne$doaf  ^"^J^l^ 
and  Thursday  hst,  (in  part  performance  of  my  contract  good  Em^b 
with  you,  for  100  sadks  or  bags  of  good  English  seconds  •^condt  flour, 
flour,  at  45«.  per  sack  or  bag^  the  whole  of  which  were  gad^  U^to 
to  have  been  delivered  as  on  Thursdmf  last,)  is  of  so  bad  a  quality 
bad  a  quality,  that  I  cannot  dther  sell  it  as  flour,  or  g^lit, wnSIke 

into  saleable 
hiead»  The  sacka  of  flour  are  at  my  shop,  and  you  will  aend  for  tfaem»  otherwise 
I  shall  commence  an  action*'*  To  which  the  vendors  answered  by  their  attorney, 
*  Messrs.  L*  and  £•  consider  they  have  performed  their  contract  with  you  as  far 
as  it  has  gooe»  and  are  ready  to  complete  the  remainder ;  and^  unless  Uie  flour  is 
paid  for  at  the  e]q>iration  of  one  monthy  proceedings  will  be  taken  for  the  amount." 
Heldy  that  a  jury  was  warranted  in  concluding  that  the  contract  mentioned  in  the 
vendors'  answer,  was  die  same  as  diat  particuhurised  m  the  purchaser's  letter,  and 
tlni«  Acreforei  die  two  writings  constituted  a  sufficient  memorandum  of  the  omtnict 
imdir  die  x/th  section  oC  the  alstiite  of  Irapds. 

make 
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JjuxaoK 


1832.  make  it  into  aalealile  breads  as  will  q)pear  by  the 
saiiq>lte  of  the  flour  and  bread  left  at  the  office  of  Mr* 
Adorns^  attorney  at  law,  in  Newcattk  under  Lgfne. '  I 
fiirdier  give  you  notice^  that  the  same  bags  or  sacks  of 
.  flour  (with  the  exception  <mly  of  the  samples  above 
alluded  to,)  are  at  my  shop,  and  at  your  risk ;  you  will| 
therefore,  immediately  on  receiving  this  notice  send  for 
them  away,  otherwise  I  shall  commence  an  action  against 
you  for  trespass.  And  t  lastly  give  you  nqtice,  that  I 
not  only  hold  you  answerable,  and  expect  you  to  fulfil 
your  part  of  the  contract  above  alluded  to,  in  the  course 
of  this  present  week,  but  in  addition  thereto,  make  me 
aaspk  remuneration  ibr  the  loss  I  have  sustaiaed  hi 
coosequenee  o(  your  neglectf  as  I  have  always  bee%  and 
stiU  HI  ready  to  fiilfil  ay  part  of  the  contract  Given 
uwler  iny  hand  Ibia  24th  day  of /Sg9<«iiii^i  1M1# 

Naif  the  answer  to  the  foregnoig,  written  at  the 
desire  and  under  the  instraetions  of  the  Defendants^  bf 
Ibeir  attoraej^s  clwk* 

<<  SUoke^  27th  September^  J  82 1. 
«Sir, 
^  I  have  your  letter  or  notice  of  the  24th  September^ 
dMrectod  to  MesMSc  Lome  and  Ljfnam^  now  before  me ; 
19  reply  to  whieh,  I  have  to  state  that  Messrs.  I4.  and  L. 
censideK  tbey  have  peclormed  their  contract  with  yon 
aa^  fiur  as  it  has*  gon^^  and  are  ready  to  complete  the 
remaiader ;  and  I  have  also  to  inform  you,  that  unless 
the  flour  is  paid  for  at  the  expiration  of  one  month  from 
lhe'20tik  instant^  proceedings  will  be  taken  against  yow 
for  the  recovery  of  the  amount,  without  any  further 
BAlice. 

« I  am.  Sir, 

>^  Tours  obediei^y, 

<<  To  Mr.  &  JacSsinh  Baker,  Banley.'*' 

Sixteen 
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Sixtmi  QBoks  of  Ao^,  U.  Appear^,  hi4  aptmlly  b^n       ^gg^^ 

delivered ;  but  it  being  disputed  wh^tlier  or  no  ti^^ 
had  been  on  the  part  of  the  Plaintiff,  such  an  acceptance 

of  tbem  §m  would  vwd^r  um^Gstw^  a  notp  or  memo- 
iwdum  of  the  emtrw^  under  th«  )7th  nfctioa  oC  tibio 

stilDt^  of  &fiud^  it  WM  fiont«D4f4  for  the  Pl^Pti^  W^ 

4mM  for  tb^  £tefeii4s^  tt^t  the  til>QV«i  notice  wd 
tbd  wiww  to  it»  t^m  ttweihi^,  po^l^(H^l^  ^  tmfiEid«M 
nwoowiidmii  eS  Urn  eoisiVmH^  m^^^  tk^  w^swom  of 
thit  itntttte.  A  v^i^i^  hd^vu^  bi^  found  foir  |h«^ 
Plainiifi; 

jEbiMMjii^^  arrjt,5  )p  (be  )^  Uixvix  1^9^  for  »  Tttlfi 
nMi  Iby  a^liiig  a«i^  ibis  vffdi^  w4  mt^ij(«  «i  Pop^ti^ 

<w  fos  a  mv  tri^  m  thf»  grouQ4^  (hat  tbom^  two  di^^cyt 
wfiliiiepk  loigbt  l^  0oufilMr  s^x  as  (<^  imijc/^  »  m^qowkr 

diw  ^  QWtvai^  (lie  «tl)OY?  s^c^m4  amw^  (a^4ji4^ 

of  (be  cQii(9fi9|  u«d^r  (b^  9^M^  pf  fr(^u4%t  by^  con- 
tended, that  the  Plaintiff's  notice  being  fran^  yaiJo^  tii/^ 
expression,  <^  my  contract,**  and  the  Defendants'  answer 
^^ii^  t1^  eHpire^JIQIIbL  *'^  <A«j^  conjoint  /'  iijirtwdi  of  the 

ngAbi«g  ftopi  wbick  th^  jmy,  i^  tb^  «lNmc&  of  %tbei^ 
evidence,  were  warranted  to  infer  that  the  coutiWCtt 
mentioned  in  the  answer  was  the  same  as  the  contract 
i^e^^e^i  W)  th€^  aot^  Tb^  I>efen^t&  would  90t 
b^Tf  be^n  pr^€i»t^  (by  my  thiJOg  whu;h  tbeir  wsm^x 
cg^al^edJl  $cqdi  shen^  tb«l  (be.  coi4;i:8<;t  whii^  tbej^ 
h^d  (h^c«  in.  yiew^  w^  4i^^(  from  tb«i  oon^ract  d^ 
scrij^  VOL,  tb«  PklA^'^  9Ptk^  If  tb^y  could  have 
shew^Q  (baly.  there  wa9^  no  memprandapi  authenticated 
by  bo(h  pa^ti^  of  (b^  C09^(r^(  on  which  the  Plaintiff 
had  declared. 

A  rule  nisi  having  been  grantedi 

PeU 
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1882.  PeU  Seijt  now  shewed  cause  against,  and  Basanquef 

sapported  the  rule. 

Park  J.  (a)     In  this  case,  I  think  there  was  a  suf- 
ficient note  in  writing  of  the  contract  on  which  the 
Plainti£P  sued.     It  is  admitted,  that  two  distinct  writings 
may  be  coupled  together  and  constitute  a  memorandum 
within  the  intention  of  the  statute,  and  there  are  de- 
cisions to  this  effect :  Saundenon  v.  Jackson  (6),  Schneider 
¥•  Norris.  (c)     The  question  therefore  is,  whether  the 
jury  were  not  warranted  in  concluding,  there  was  in 
this  case  a  sufficient  note  in  writing.     The  writing  must 
dearly  refer  to  the  contract,  which  is  the  ground  of 
action ;  but  how  can  there  be  a  clearer  reference  than 
in  the  Defendants'  letter?    The  notice   contains  an 
assertion  of  the  contract,  specifying  the  quantity,  quali^, 
and  price  of  the  flour,  and  to  this  contract  the  answer 
most  clearly  refers,  disputing  none  of  the  terms  of  it, 
nor  mentioning  any  other  terms,  but  asserting  a  part 
performance, 

BuRBOUGH  J.  It  is  quite  impossible  for  the  most 
scrupulous  man  to  doubt  that  on  these  two  papers  there 
is  sufficient  evidence  in  writing  of  the  Defendants* 
contract. 

Richardson  J.  I  think  these  two  papers  were  a 
sufficient  memorandum  or  note  in  writing  of  the  De- 
fendants' contract,  according  to  the  provisions  of  the 
statute  of  frauds.  The  Plaintiff  in  his  notice  states  the 
terms  of  the  contract,  and  the  Defendant  by  his  answer 
recognizes  them  sufficiently  to  warrant  the  jury  in  con- 
dttding,  that  both  parties  had  the  same  contract  in  view. 


(a)  Dallas  C.  J.  absent,  being     (b)  %B.^  P.  ajg. 
iU.  (c)  %M.ttS,  a86. 


It 
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It  is  admitted,  that  if  the  Defendants  had  written,  1822. 
**  they  have  performed  the  contract  mentioned  in  your 
notice,"  it  would  have  been  su£Scient ;  but  the  jury 
have  found,  and  I  think  satisfactorily,  that  this  was  the 
contract  referred  to ;  Smmderson  v.  Jackson  is  in  point, 
and  the  rule  must  be 

Discharged. 


HOPKINSON  V.  Smith.  June  II. 


T^HlS  was  an  action  by  the  Plaintiff,  an  attorney,  to  An  attorney  *^ 

recover  the  amount  of  his  bill,  for  business  done  for  ^^*'*P^  rcco?«r 

'  ,  *  chai^  for 

the  Defendant,  in  a  suit  by  the  Defendant  against  one  oondocttiig  a 
Nayhr.      At  the   York  Spring    assizes,    1822,   before  »uit  in  which 
Bayley  J.,  the  case  appeared   to  be  as  follows.     The  chareedhas 
Plaintiff  resided   at  Demsbury  in   Yorkshire^  five  miles  not  had  the 
from  Wakefield.     The  Defendant  lived  at  Hudders/ield,  J^'^^Jf  ^ 
fourteen  miles   from    Wakefield^   and   applied    to   John  judgment  and 
Berry^  (who  resided  at  Wakefield^  and  who  had  been  a  superintend- 
clerk  of  the  Plaintiff's,  and  practised  in  his  name,  but  forc^^^here, 

was  not  an   attorney,)  to  commence  the   suit   against  in  an  action  on 

an  attornejr't 
bill,  it  appeared  that  the  Plaintiff  lived  ati>.>  five  miles  from  W.t  that  the  Defendant  lived 
at  H.,  fourteen  miles  from  /F.,  and  applied  to  /.  B.  (who  resided  at'/FI,  and  who  had 
been  a  clerk  of  the  PlaintilTs,  and  practised  in  his  name)  to  cany  on  the  suit  for  which 
the  bill  in  question  was  incurred ;  J.  B.  carried  on  the  suit»  and  it  did  not  appear 
that  the  Deifendant  ever  saw  the  Plaintiff,  or  had  the  benefit  of  his  judgment  i  the 
business  done  at  the  office  at  W.  was  for  /.  B.'s  benefit*  except  one-diird,  which  the 
Plaintiff  received  for  coming  over  once  a-week  to  shew  his  face ;  Plaintiff's  name 
was  not  on  the  door  at  /K,  nor  was  it  employed  by  /•  B.  in  soliciting  business ;  but 
J.  B.  frequently  consulted  with  Plaintiff;  drafts  were  sometimes  engrossed  at  D»  for 
the  office  at  W. ;  the  draft  of  the  brief  in  the  suit  which  /.  B,  had  carried  on  for 
Defendant,  was  in  the  hand-writing  of  Plaintiff*  as  well  as  some  items  in  J.  BJ% 
books  touching  that  suit ;  h^  Defendant,  when  applied  to,  admitted  the  snm 
claimed,  but  required  to  set  off  a  sum  due  to  him  from  /.  B.,  which  was  refused : 
Held,  that  a  nonsuit,  directed  by  the  Judge  who  tried  the  cause,  was  proper. 

Ufaylor. 
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HonriKSDN 

V. 


Nm/ht4  Berry  then  itofried  on  the  salt,  wtA  it  £d  net 
Appear  thmt  the  Defesdant  wag  crer  seen  widi  the 
Pinntil^  or  had  the  benefit  of  the  Plaintiff's  judgMsit 
in  tiM  management  of  the  bminesB* 

The  bnsineas  done  at  the  Wakefidd  oSee  by  B^rryi 
was  for  Berrjf^  benefit,  except  0fi6-lhnrd  which  the 
Plaintiff  was  to  have  as  a  remuneration  for  his  loss  of 
time,  in  coming  over  once  a  week  to  shew  his  face.  In 
soliciting  for  business,  his  name  was  seldom  or  never 
introduced,  nor  did  it  uppMF  tltt  the  door  of  the  office 
at  Wakefield^  but  Berry  frequently  consulted  with  the 
Plaintiff;  drafts  were  sometimes  engrossed  at  Dewsbory 
for  the  office  at  Wakefield;  the  draft  of  the  brief  in  the 
Defendant's  action  against  Naylorj  was  in  the  Plaintiff's 
hand-writings  and  had  been  settled  by  him,  and  soiAe 
of  the  entries  in  Bemf%  books  respecting  the  items  in 
the  Defendant's  suit  against  Naylor,  were  in  the  Plain- 
tiff's hand-writing.  When  the  bill,  for  which  the 
present  action  was  brought,  was  delivered  to  the  De- 
fendant, he  admitted  that  the  sum  was  due ;  but  com- 
plained that  it  was  a  hard  case,  as  he  had  a  bill  against 
Berry  for  spirits,  and  should  expect  the  amount  to  be 
deducted.     This  was  refused  by  the  Plaintiff. 

Upon  these  facts  the  learned  Judge  directed  the 
Plaintiff  to  be  nonsuited,  on  the  ground,  that  no  retainer 
of  the  Plaintiff  was  proved ;  that  before  a  pai!ty  conld 
be  called  on  to  pay  an  attorney's  bill,  he  ought  to  have 
had  the  benefit  of  an  attorney's  judgment^  whick  the 
Defendant  in  this  case  had  never  obtained;  and  that 
if  tlie  transactions  between  Berry  and  the  Plaintiff 
amounted  to  a  partnership,  the  action  should  have  been 
brought  in  both  their  names. 


HuUock  Serjt.  moved  for  a  new  trial,  contending^ 
that  the  proof  of  a  retainer  was  rendered  unnecesuiry, 
by  the  Defendant's  having  admitted  the  amount  claimed 
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tp^  be  due ;  th«(  it  wes  oUowable  wd  uBual  foi:  attondai       1822* 
to  8t4i|tion  clerks  at  a  distance  for  the  pvrpoae  of  taking 
instructioDs,  and  that  it  appeared^  tkat'  the  D^ndaal 
had  in  this  case,  had  the  benefit  of  the  ipiiuBtiff's.  j,iidg-* 
p^ni^  the  brief  having  been  proved  tp  be  in  hts  hand* 
wjpting.     As  to  the  supposition  of  a  partnership  between 
Bpyy  and  the  Plaintiff,,  a  p^r  centage  on  the  amount  of 
busini^s  procured^  would  not  of  itself  con3titute  a  part- 
nership, inasQiuch  as  it  had  been  decided,   that  the 
pQjring  an  agent  by  a  proportion  of  the  prc^ts  of  anu 
adventure,  djid  not  amount  to  a  partnership.     Myisr  v. 
Sharpe.  (a) 
A  rule  nisi  having  been  granted,. 

Faug/ian  Serjt,  who  shewed  cause  against  it,  in 
addition  to  the  reasons  for  the  nonsuit  given  by  the 
learned  Judge  at  the  trial,  pointed  out  the  injustice  of 
depriving  the  Defendant  of  his  set  off  against  Benyy 
when  there  had  been  np  communication  or  privity  of 
contract  between  him  and  the  Plaintiff 

Hullock  was  heard  in  support  of  his  rule. 

Park  J.  (b)  \i  is  clear  on  principles  of  public  policy^ 
that  this  nonsuit  ought  not  to  be  set  aside^  because^ 
from  the  earliest  times  since  parties  have  been  allowed 
to  appear  by  attorney,  there  has  been  great  anxiety  on 
the  part  of  the  legislature,  to  keep  that  branch  of  the 
profession  pure,  and  the  Judges  are  entitled  to  see  when 
a  charge  is  made  for  tlie  assistance  of  an  attorney,  that 
such  assistance  has  been  bond  Jide  given.  Here,  the 
Defendant,  knowing  nothing  of  the  Plaintifl^  (who  was 
only  to  shew  his  face  occasionally,)  applied  to  Btrry^yiho 
was  indebted  to  him  for  a  quantity  of  spirits ;  and  Berry 

(a)  4  Taunt,  74.  (i)  Dallas  C.  J.  absent,  being  ill. 

might 
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might  have  been  selected  to,  perform  the  Defendant's 
business,  with  the  decided  intcibtion^  that  the  debt  dae 
from  him  shonld  be  set  off  against  the  charge  for  such 
business*  I  do  not  say  it  would  not  be  a  sufficient  ex- 
ercfse  of  the  business  of  an  attorney,  if  in  a  place  where 
he  carries  on  his  business,  or  where  he  may  have  two 
offices,  he  should  sometimes  refer  his  clients  to  a  derk, 
because^  in  such  a  case,  the  constant  opportunity  of 
conference  with  the  clerk,  enables  the  client  to  have  the 
benefit  of  the  attorney's  judgment;  but  the  circum- 
stances are  very  different  here,  and  Beny  acted  alto- 
gether without  assistance.  Since  the  trial  of  this  case» 
another  similar  in  its  cfrcumstanceff  has  been  tried  at 
Lancaster  before  Mr.  Justice  Hobroyd^  who  decided  in 
the  same  way  as  Mr.  Justice  Badiy.   • 

BuRROUGH  J.  Independently  of  the  general  ques^ 
tion,  ol^'^the  facts  of  this  case  it  is  clear  the  Plaintiff 
cannot  maintain  his  action.  But  the  general  question 
is  of  great  importance ;  we  are  bound  to  admit  at- 
tornies,  to  examine  them,  to  punish,  and  to  regulate 
thdr  conduct  in  regard  to  their  clients;  but  what 
control  can  we  have  over  the  attorney,  where  the  client 
has  no  communication  with  him.  The  present  is  not 
the  case  of  an  attorney  who  superintends  another  busi^ 
ness  at  a  little  distance  from  his  own  office,  but  of  one  ' 
who  seldom  appeared,  who  never  gave  the  benefit  of  his  ^ 
judgment  in  this  case,  and  who  paid  the  clerk,  not  a 
salary,  but  a  proportion  of  the  profits  of  the  business^ . 


<*  >j 


Richardson  J.  On  the  fiicts  of  this  case,  independ- 
ently of  any  rule  of  law,  this  nonsuit  ought  to  stand ; 
because  Berrj^%  participation  in  the  profits  seems  to 
amount  to  a  partnership,  and  Hopkinson^  probably,  sued 
alone,  because  such  a  partnership  was  illegal*  But  the 
charge  he  makes  against  the  Defendant  is  illegal  on 

general 
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general  grounds :  it  is  the  business  of  an  attorney  to 
instruct  his  clerk,  in  order  to  render  him  competent  tf 
pursue  his  profession ;  but  here  the  ^tlpiney  Uved  in 
a  distant  town ;  the  clerk  was  without  utruction,  and 
the  client  without  the  ben^  of  the  attome/s  judg- 
ment. 

Rule  discharged 


IBM. 


hopkinson 
Smith, 


IN  THE  EXCHEQUER  CHAMBER. 


Dillon  v.  Doe  Dem.  Parker. 


iftmrl4< 


A  T  the  trial  of  this  cause,  a  bill  of  exceptiooe  had 
been  tendered,  but  a  verdict  having  been  found  fi>r 
the  Defendant  in  error,  he  entered  up  judgment  in  the 
term  succeeding  the  trial.  The  Plaintiff  in  error  imme- 
diately removed  the  cause  into  this  court  by  writ  of 
error,  but  could  not  agree  with  the  Defendant  in  error 
as  to  the  terms  of  the  bill  of  exceptions,  so  that  the 
Judge's  signature  had  never  been  obtained ;  and  now, 
when  a  year  had  elapsed  since  the  commencement  of 
,the  suit  in  error,  when  the  common  assignment  of  errors 
had  been  made,  and  issue  joined  thereon, 

Ckith/f  on  the  part  of  the  Plaintiff  in  ewor,  moved 
for  a  rule  to  shew  cause  why  the  Defendant  in  error 
should  not  be  compelled  to  settle  the  bill  of  excep- 
tions,  and  why  it  should  not  be  appended  to  the  writ 
of  error.  j^ 

W.  E.  Taunton^  who  opposed  the  rule,  pointed  out 

the  delay  which  a  Plaintiff  in  error  might  occasion,  if, 

VoLL  C  aaer 


Ifapsttywlio, 
at  the  trial  of 
a  causey  hat 
tendcrcda  bill 
of  ezoantioiii* 
brings  a  writ  of 
error  before  he 
hat  procured 
the  Judges' 
•i^;nature  to 
the  bill  of  ex* 
ceptknuyhe 
thereby  tfiivta 
the  bHl  of  4x. 
ceptiontiand 
will  not  be 
permitted  by 
the  Court  of 
Error  after-  ' 
wardf  to  ap* 
pend  the  bill 
of  exceptiona 
to  the  writ  of 
error. 
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after  Ijing  by  for  a  twdvemonth,  be  ccmld  succeed  in 
mth  an  ajqdicatien :  he  contended,  that  the  Coart  had 
BD  joriKlicticii^io  cause  anytbii^  extraneous  to  be 
appended  to: 


writ  of  error;  and  cited  Wrights. 
Sharp  {a)  to  alieir  the  jeakmsjr  with  which  proceedings 
of  this  nature  were  watched. 


'neOmrt  thought  that  the  Plaintiff  in  error  bad 
waived  his  UD  of  exceptions,  by  bringing  a  writ  of  error 
before  the  bin  of  excepdcBs  wm  signed,  and  tliat  they 
had  no  authority  to  tdke  the  step  which  the  Plaintiff  in 
error  proposed.     CkUhf^  therefore^ 

Toolt  nothing  by  his  ihodon. 

(a)  Smlk.  sS8. 


Jmtei4. 


Want  v.  Reece. 


Gofouuit  by 
jf  .  oo  ditsob 
tioQ  of  part- 
nenhip  widi 
B.,  to  leave 


nPHE  Plaintiff  declared,  in  Easter  term,  1822,  on  a 
covenant,  which  the  Defendant,  on  dissolving  a 
partnership  between  himself  and  the  Plaintiff,  had  en- 
tered into,  and  by  which  it  was  stipulated,  that  a  sum 
Ui^»\iBfiM  o^^^O/.,  deposited  by  the  Defendant  at  a  banker's  in 
tai  Mard^       the  names  of  two  trustees,  should  be  retained  by  them 

zSsstSsa^   tUl  the  31st  of  MarcA,  1822,  as  a  security  for  and  to- 

cnnty  towards  r  j  j       i 

psymeot  of      wards  payment  of  any  demands  which  might  be  made 

any  demands  on  the  Defendant  in  respect  of  any  debts  contracted  by 
^riuch  nught 

be  made  tmjf.'m  respect  of  debts  contracted  by  B.  on  account  of  the  credit  of  tbe 
partnership;  tbe  sum>  after  March,  i822>  subject  to  $ucb  claims  as  might  have  been 
made  as  sforesaid,  to  be  paid  over  to  B.  fireach,  that  though  B,  had  contracted 
no  such  debts  as  aforesaid,  and  though  uf  claim  had  been  made,  j4,  prevented  the 
banker  from  paying  the  said  sum  over  to  B,  after  Marcby  i8aa.  Plea»  that  a 
claim  or  demand  was  made  on  >f •  in  respect  of  a  debt  ci  loo/.  by  one  T.  H.,  ai 
being  a  debt  contnded  by  JB.  on  account  of  the  credit  of  the  aaid  partnership : 
Held,ilL 

the 
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the  Plaintifl;  on  account  of  or  on  the  credit  of  the  said  1822. 
partnership,  since  the  14th  ciJa$tuan/f  1820,  and  from 
and  immediately  after  the  said  Slst  o^  March^  to  the 
intent  that  the  same  sum,  subject  to  any  sucb  daims 
and  demancjs  as  aforesaid,  should  be  paia  to  the  Plain- 
tiff's solicitor  for  the  use  of  thp  Plaii^ 

Breach,  that,  though  no  cUm  or  demand,  from  ibe 
time  of  the  Defendant's  entering  into  the  covenant  fiu 
the  time  of  Plaintiff's  declaring,  had  beeii  made  on  the 
I)efendant,  or  on,  to,  or  of  the  said  sum  (deposited  in  tjfape 
bftiliber's  hands,  in  the  names  of  ftpe  trosteesi  pr  any  paA 
thereof,  in  respect  of  any  debt  (^pntracted  by  the  I'lain- 
tifl^  on  account  of  or  on  the  credit  of  the  said  partner- 
ship, since  the  14th  day  oijanuanfy  1 820 ;  and  although 
the  Plaintiff  had  not  contracted  any  such  debt  or  debts, 
the  Defendant,  after  his  entering  into  the  said  covenant, 
and  after  the  Slst  of  March,  1822,  did  prevent  and  hin- 
der the  said  Plaintiff's  soHcttor  from  receiving  the  said 
sum  of  money,  or  any  part  thereof  for  the  use  and 
benefit  of  the  Plaintiff,  or  otherwise  howsoever,  by  re- 
questing the  banker  not  to  pay  the  same  to  the  said 
solicitor,  and  the  same  was  thereby  wholly  unpaid  to  the 
said  solicitor,  or  the  Plaintiff 

Plea,  that  after  the  Defendant's  altering  into  the 
ttid  covttiant,  and  before  the  commencent  of  the  ^mit, 
H  claim  or  demand  was  made  on  the  Defendant  in 
foqpect  of  a  debt  of  200^  by  one  Jokn  HubAins^  as  -^ 

bring  a  debt  contracted  by  the  Plaintiff  on  alpount  of 
or  on  &e  credit  of  the  said  partnership,  sifl^  the  14th 
day  oi  January f  1820.    Demurrer  and  joinder, 

Pdl  Seijt,  in  support  of  the  demurrer,  urged^  that 
it  WAS  not  stated,  nor  did  it  appear,  that  the  claim  or 
demand  mentioned  in  the  plea%as  made. on  the  De- 
feiidant  in  respect  of  any  debt  actually  eontraeted  bjr 
the  Plaintiff,  on  account  of  or  on  the  credit  dfthe  part^ 
nership^  since  the  Hthday  of  J^cmtai^i  1820. 

C  2  Vangjkm 


*  I 


so 
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V^mghm  Seijt.,  in  support  of  the  pke^  urged,  that 
the  intention  of  the  parties,  as  it  might  be  inferred  from 
the  stipulation  -in  question  having  faieen  required  and 
given  on  the  dissolution  of  a  partnership,  was,  that  the 
Defendant  should  be  protected,  not  only  a|piiDst  just 
ddbti,  incurred  by  the  Plaintiff  on  the  partnership  ac- 
count, but  against  all  demands  of  whatever  kind  on  that 
account  That  it  was  peculiarly  within  the  Plaintiff's 
knowledge,  whether  or  no  such  a  demand  was  in  re^ 
sgect  of  a  just  debt,  and  if  it  was  not,  he  might  reply 
the  iact ;  whiles  if  the^De&ndant  were,  at  his  own  peril| 
to  contest  an  action  for  an  unjust  demand,  he  would  faU 
into  the  very  inconvenience,  to  protect  him  from  which 
was  the  express  object  of  his  stipulation. 


But  The  Court  held,  that  the  plea  was  clearly  bad« 
and  gave  ^ 

Judgment  for  the  Plaintiff 


Jaflif  14* 


White  t;.  Rotal  Exchakob  Assuratice. 


Hdd,  that  jr jBjVS  Seijt,  upon  an  affidavit  that  the  Plaintiff^ 
PUiatiff*t  as»  attorney  was  indebted  on  bond  to  the  Plaintiff  ia  a 

torhl^  was  in-  sum  greater  than  the  amount  of  the  attorney's  taxed 

costs  in  Ais  action,  moved  that  the  damages  and  costs 
in  this  action  should  be  paid  oyer  to  the  Plaintiff's  ex- 
ecutors, or  their  attorney,  the  Plaintiff  being  dead*  It 
appeared  that  the  Plaintiff's  attorney  was  also  indebted 
upon  a  general  account  to  his  agent,  to  an  amount  greater 
than  the  sum  which  would  have  been  payable  to  the 

tOBMy  was  in- 

debted  on  a  gSBorai  account  in  a  sum  greater  than  the  amount  of  the  attorney's  costs) 
could  not,  at  against  the  Plaintiff,  retain  out  of  the  sum  recovered  by  the  Plaintiff 
moce  than  the  charge  for  agency  in  tliat  particular  cause. 

Plaintiff's 


debted  to  the 
Plaintiff  in  a 
sum  greater 
tlttn  the  at- 
tpiey^s  costs 
Sa  Ae  cause, 
die  agent  (to 
iraom  the 
Fhtntiff's  at- 


IN  TOM  Thhu)  Tsah  Of  OSO.  IV.  91 

HaintiflTs  attorney  as  his  costs  in  this  caase^  and  that  1882, 
the  agent  therefore  insisted  on  retaining,  out  of  the 
snm  payable  to  the  Plaintiff  firom  the  DefendantSi  not 
merely  his  eharge  for  agency  in  the  particular  causey 
but  a  sum  equitaleiit  to  what  would  have  been  the 
attorney's  costs.  '  Lens  insisted  that  the  agent  had  no 
lien  as  against  the  Plainti£^  except  for  his  agency  in  th^ 
ptCrticuIar  cause. 

Peake  Serjt)  on  the  part  of  the  agent,  shewed  Aiiiae 
in  the  first  instance^  and  cited  Hidloek  on  Costs,  SSI9. 
itd  editiofi,  and  Bray  v.  Hine  {a\  conteiiding^  that  the 
agent  wias  entitled  to  his  general  lien  against  the  attor- 
ney to  the  amount  Of  "khat  would  haire  be^  the  attor- 
ney's costs,  because  he  could  know  nothing  of  the 
arrangements  between  the  Plaintiff  and  his  attorney, 
but  must  have  supposed  the  business  between  them 
would  be  carried  on  in  the  usual  way. 

But  The  Court  made  tbanik  absolute,  on  the  Plain- 
tiff's paying  for  the  agency  in  this  particular  cause;  BicfiF^ 
ardson  J.  observing,  that,  if  die  Plaintiff  had  applied  at 
once  to  the  agent  to  deliver  up  papers,  the  agent,  as 
against  the  Plaintiff,  could  not  retain  them  after  receiv- 
ing, the  amount  of  his  agency  on  those  papers. 

b  Rule  abaolttte. 

(tf)  6  PncCi  ao3« 


cs 


N 


tJASES  IN  TftWITT  ¥ERM 


mi: 


^  FfiJCKEft  D^apdanty  Fairbank  Tenant, 

BfSHOp  Vouchee. 

^^^L^La  T^^'^  ^^  *  recovery  of  40  acres  of  lan^ ;  but  the 
by  s*«*»»s«y  nature  of  the  land  not  having  been  specified,  either  ^^ 

in  tl^  ffsqovery  qj  the  daed  tp  lead  the  uses^ 

TheCourff  on  n  motion  by  Bqsan^uet  Seijt,  ^d  fift^ 
an  affidaidt  by  the  vofichee,  that  the  land  consisted  oT 
meadow  and  p^ture^  amended  the  recovery  by  inserting 
tl|e  words  4p  acres  of  meadow  ai^d  40  acres  of  pasftere 
land. 


'Ttrm' 


T     7«»i* 


jMf  ss.      6ox  D^andant,  Ince  Tenant,  (jill  Vonchee* 


^ *I*MK  name  of  the  vouchee  having,  by  mistake^  been 

of  prifo^.  xnacrted  in  the  praeipe  of  this  recovery  instead  of 

the  name  of  the  tenant,  the  Court,  on  the  motion  ^ 
Vm^han  Seijt^  amended  the  pracipe^  by  substituting 
of  the  tenant  for  that  of  the  vouchee. 


Vaughan  cited  James  demandant,   WSliams  tenant 
Jttaus  vouchee,  (a) 

(«)  I  £•  Moore.  130. 
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1822. 


Btnner  t^.  Russell.  Jum  19. 

Assumpsit  on  a  biU  of  exchange.      Tlie  declar-  Avenainit  in  t 
ation,  after  stating  the  delivery  of  the  bill  to  the  ^^^  ^ 
Pla^intiff,  averred  that,  "  afterwards,  and  when  the  said  change,  dnt 
bill  of  exchange  became  due,  and  payable,  according  to  **  afterwardi, 
the  tenor  and  effect  thereof,  to  wit,  on  the  Slst  day  of  y^^  becime 
Marchy  in  the  year  1822,  to  wit,  at  London^  &c,  the  due»  according 
said  bill  of  exchange  was,  in  due  manner,  and  accordufig  ^°  7* ^S*'' 
to  the  usage  and  custom  of  merchants,  presented  and  thereof,  to  wkf 
shewn**  fyr  payment.  on  Ac  31^  of 

Special  demurrer,  ana  cause  assigned,  that  the  Slst  h  was  m  due 
of  March^   1822,  in    the  declaration  mentioned,  and  manner,  ae« 
specified  to  have  been  the  day  on  which  the  supposed  !J"^*^j^ 
bill  was   presented  foir  p&yment,  waJs  a  Sunday^  and,  torn  of  mcr- 

therefore,  the  bill  ought  not  to  have  been  presented  for  ^**"^^^ 

sentecl  sor  nav'' 

payment  on  that  day,  but  on  the  day  before.    Joinder,     meot ."  ^^ 

suffident,  on  a 

Lavxs  Sent.,  for  the  Defendant,  insisted  thafc  mcfa  '^^.^^ 

•^   '  rer,  atstgnui^ 

In   averment  could  not  be  supported  on  special  de-  for  came  that 

murrer.  ^  ^  i"* 

of  Mitreb  wat 


But  The  Court  held,  that  even  on  special  demurrei^ 
the  day  was  immaterial,  being  specified  under  a  to  wU^ 
and,  in  an  averment,  th^t  the  Bill  was  presented  when 
it  became  due  and  payable. 

Judgment  for  the  PlaintiS 


a  Stmdajm 


S4  GAMES  m  TKNITY  TBltM 


/f^.sft       Doe  Dem.  TsMinrsdif  t;.  Lord  Ymmobovob. 

WmM  land  HPHIS  W)ft8  an  action  of  f^tment^  bnmfjb^'tm  recast 
••""Vng  to  »  •*^  about  an  acre  oflancli  situate  in  die  tMbrUlrof  Gfi^W 
^Hiidi  laad  6rms2^,  in  the  oonntj  otlAncdln^  eaHed  the  Old  (PiwrckF 
h^AnmSmd  yard,  ^e  demise  waa  laid  on  dM  tt^tk  of  Oeloiart 
„2|^2^^^^[^  i(fl5.  At  die  trial,  at  the  Spring  tsm^4K  JUmab^ 
dit  iaabaajr  ol  it«rv,  ld22,  a  rerdict  was  foond  for  the  Hatnii£^  Abjoct 
SnilfSe  «.  *^  die  opinion  of  the  Conrt  on  th^  foMttwing  case  s  .q 
pease  of  ea-  At  the  timeof  the  demise  mentionedin  the  daclfirifiBBi» 
idosinciwM  the  lessor  of  die  Plaintiff  had  been  daly  ipitse«lad» 
^^  ^1^  instituted,  and  inducted,  into  the  vicarage  oF  the  psribh 
kttsa  befiore>  and  parish  chnrch  of  Qreat  Chimd^f  and  was  thn  ihe 
tatt^^d!^  hnrfhl  Vicur  thereof.  The  land  in  question  is  putt  of  die 
^«««iiWim«»;^  possessions  of  the  vicairage^  and  it  was  not  proved  to 
cfjMtwn  and  imye  been  letten  before  the  execution  of  the  leasn  herdn- 
C.jt.P.fye  after  mentioned,  but  lay  in  the  state  described  m  the 
diree  fives  t  said  lease,  which  lease,  made  on  the  fid  day  of  1%6- 
J^^^'^  "  fiuny,  1776,  between  the  Rcr.  L.  iXiftfeii&y;  th^^vicar 
ledaim  the  ^  of  the  palish  church  of  QrmAg^  clerk,  of  the  first 
**»*^'®  part;  d  A.  PeVum,  'Es4f  of  the  second  paM^  and 
^HUch  was^  ^^^  Ltrarence  and  Wi^am  Lhiei^^  of  the  diindipirt, 
most  that  (after  stadng,  thdtpart  of  the  possession  of  tM  vliar- 
taiaed^I^  age^  conrfsting  of  one  piece  or  parcel  of  land,  cMtaiffii^ 
that  this  leaie  by  estimaddn  one  acre^  lying  in-Chimig^  had  not  been 
was  not  bin*,  jf^uced  in  the  monory  of  man,  and  that,  therefore^ 

tost  on  tne  Ufip  ■ 

cumbent's  '  it  had  been  of  very  little  benefit  to  any  of  the 
sucoessor,  vicars  of  Grimsby ;  that  fences  cotdd  not  be  made  new 
but  at  a  great  expense,  which  the  mars  could  ^  not 
deiray,  so  that  the  land  lay  open  to  the  common, 
^  flod  many  people  laid  thefar  ruhMrii,  dung,  fbrae,  and 
fu^  thereon,  without  hai4ng  leave  oif  L.  HaldttAjf  for 
so  doing,  and  that  C.  A»  PMam  bad  agreed  with 


BOBOUORi 


r"/ 
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Zr.  Haldenhff  in  consideration  of  the  grant  and  demise      ^|822. 
in  those  presents  contained^  at  his  own  expense^  sub-     ^  ■  '^  ■'^ 
stantially  to  fence  and  inclose  the  said  piece  of  ground    xnnmow 
on  every  sid%  insomuch  aa,,U^re  would  ^ereby  be  an  «. 

improvement  thereof,  to  the  benefit  and  advantage  of   ^'^  ^^^ 
-iM^HakknOg^mmAi^iB  suopf^sors,) -«- witnessed,  that  X. 
iiiaUenijff'  At  'ju^^iiUi  consideration  of  the  rent,  cove- 
-iMaiN^  alid  agrfteijg^pts  therein  specified,  and  for  divers 
^nofhef   gpod^mmm  ^d  considerat|pf)s  him  thereunto 
-limmagi  bad  demised,  granted,  and  to  fyrm  letten,  unto 
^lA  Pdiamf:  ki^  heirs  and  assign^  all  tha|4thm'sai<^ 
piece  of.  groumAt  8^  to  l^.yf ^  and  to  bold,,|i^)k>  the 
^mMCLA.  Pd/umh  \^  beii%i.fffi4  .^CP^  frong  the  mak- 
,iBiB  tof  the  said  ii;Mknti|xe,"iQi:,,4nid  ,49"PS  ^^ .  natural 
riJnf  iX  C.  A,  Pdkqm  and  tpo  Btk!?^  P^^*^^j!!)?E^ 
^rineationed,  yifil^l^  and  paying  tber^or^  yearly,j^^ur- 
11%  the  aai4)iJ($WBf   unto  L.  Haldenlg^  ^^.  Vk  suo- 
V  cesson^  mcara  of  Gru^u^^ the    annual  ^ej^^.of  one 
^  poMd^free,  irom  alVjI^^Stlpns.  and  abateip^^.^hat- 
soevet^  being  the;,,  most  rent  that  the  premises  could 
Jbeletfor;  aQd,,t1^a^4f  it  should  J^appen  that  the  said 

•  'If'' 

.yeaff]|jf,rent  ^b^f^H  \^  bel^pid  or  unpaid,  in  part  or  in 

.  Aeb^fdhc^  byl^e  q^ace  of  forty  days  nieiiit  after  either 

br^of  ^ibfTidays  of  payment  ^lereby.  appointed,  the  same 

.hiifillgt  lawfully  dama;i^edt  then,  or  at  any  time  after^ 

-laiR V  sliould    be  .  la^l  .^,19   and   for  L.  HaULmby  and 

gntbii  successors,  vk^p^  ^  (jrimdnf^  into  the  said  pre- 

ijr.fluaen  tberel^  deiQSffJ  to  re-enteiv .  and  the  same  to 

Jlive .  again) .  repqss^  and  enjoy,  as  in  their  former 

>    ettate.     Apd    (^  ^*  Pdhanh  for  himself   his    heirs^ 

v6i««ecutQi^  jpdini^istrators,  and  assignot  did  cov^ant, 

oa  t4  and  with  Lr  Jlaldenly  and  his    successors,  vicars 

oi  Grimbyy  thatj?^  the  said  C.  A.  PeViam^  his  heirs, 

cKfiOtttors,  admiaistfatoi^s^  or  assigns,    should,    on  or 

befote  ihe  2d  day  of  Fdmuay  then    next   ensuing 

fence 
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IB22»       fence  and  inclose  the  said  piece  of  ground  on  every  sid^ 

SiBV^i^     at  his  or  their  own  proper  costs  and  charges,  and  should 

J?2Jj^^     afterwards,  during  the  said  term,  repair  the  fences  sa 

y.  made  with  all  manner  of  needful  reparations,  as  often 

^^  ♦^^^    as  need  should  require,  and  at  the  determdnation  of 

the  stud  term,  the  same,  well  and  suffideTitly  repaired, 

would  yield  up  to  L,  Haldenly  or  his  successors,  vicaxs 

of  Grimsby ;    and  also,  that  C.  A.  Pelham^  his  heirs,  &c.* 

should,  during  the  said  term,  discharges  all  taxe^  assess- 

n)eDts,  and  other  payments  whatsoever:  that  should  be 

charged  on  the  said  piece  pr  parcel  of  ground,  or  on 

2^  Haldenby^  for  or  in  respect  thereof.    Lawrence  and 

lAster  were  appointed  attornies    by  Haldenly  for  the 

pprpose  of  making  livery  of  seisin. 

The  lease  was  executed  by  L.  Haldenby^  who  was,  as 
described  in  the  lease,  vicar  of  Grimsby*  A  memoran- 
dum of  livery  of  seisin  was  indorsed  on  the  Ictfle. 

Tliere  was  annexed  to  one  comer  of  the  lease  a  sepa- 
rate deed,  purporting  to  be  the  confirmation  of  thesam^ 
lease  by  Thomas  Lord  Middleton^  patron  of  the  vicarage 
of  Grimslnf.  It  did  not  appear  otherwise  thati  by' the 
said  deed  of  confirmation  that  Thomas  Lord  Middleion 
was  such  patron. 

There  was  also  annexed  to  another  comer  of  the 
lease  another  deed,  puporting  td  be  the  confirmation  <if 
the  lease  by  the  ordinary,  to  which  was  affixed  the  epis* 
copal  seal  of  John  Bishop  o(  LincolfU 

C  j1»  Pelhdm  is  since  Charles  Lord  Yarbarot^h^  the 
Defiaidant,  and  he  had  been  in  the  possession  of  the 
lands  in  question,  either  by  himself  or  his  undertenants, 
ever  since  the  making  of  the  said  lease. 

When  LnHaldeniy  died,  he  was  succeeded  in  the 
vicarage  by  the  Rev.  J.  StockdaU^  who  died  in  AprOy 
1815,    and  he    was  succeeded    by  the  lessor  of  the 

Th^ 
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* 

The  question  wa^  whetheir  the  said  leato  and  con-        ISfS. 


Doi  dam* 


BOBODOH. 


finnatians  were  binding  upon  the  lessor  of  th^  Plain* 

ti£^  who  was,  at  the  time  of  action,  incumbent  of  the     TimmoH 

said  vicarage.  4^* 

If  not,  tJi^  verdict  was  to  stand  for  the  lessor  Of  the    ^^  ^^^ 
PUdntiff;    but  if  binding,  then  a  verdict   was  to  be 
entered  for  the  Defendant. 

The  Ctntrti  stopping  Z>eftt^  Setjt.,  who  was  to  have 
argued  for  the  lessor  of  the  Plaintiff^  called  an  Hulhek 
Sdijt,  who  was'  for  the  Defendant,  to  support  the  lease^ 
and  enquired  how  he  could  reconcile  such  a  letting  of 
lands  which  had  never  been  letten  before,  with  the 
words  of  the  statute  13  Eliz.  c.  10.  ^.3.,  that  all  leases 
by  any  vicar,  "  other  than  for  the  term  of  one-and- 
twenty  years  or  three  lives,"  —  "  whereupon  the  accus- 
tomed yeafff  rent  or  mo)^  shall  be  reserved,'^  —  *^  shall 
be  utterly  void;"  or  distinguish  this  case  from  The 
Bhhop  (^Hereford  v.  Scory  {a) 

Hullock  Seijt.    Tlie  Object  of  this  statute,  as  well  ^ 
of  32  H,  8.  r.  26.  5. 2.,  was  to  prevent  clerg3niien  from 
injuring  their  successors  by  granting  long  leases  and 
talcing  fines  on  low  rents  of  their  own  imposing;  the 
meaning,  therefore,  of  the  clause  in  Question  must  b^ 
that  the  accustomed  rent  should  be  taken  where  any 
riBPt  has  existed  Jb^i^e ;  and  where  not^  the  best  rent 
dHit  €an  be  gotten.    The  tntention  of  the  iegidature 
was,  to  secure  the  best  rent  for  ecclesiastical  propetty^ 
uriiii^li  intepiiiiii  ba^  beea  cowpkuky  etiGnctad  in  the  pne* 
sent  instance;   and  fhere  are  numerous  cases  wher6 
daosei  m  daed%  thjpt  lands  shall  b^  lf9t  for  th0  accus- 
tomed ytarly  ve9t  w  «io#^  iunre  ba«  constmad  aaeord^ 

log 
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1822. 


Dom  denu 
Temntsok 

Lord  Yar« 
BQBOUGH. 


ing  to  the  intention  of  tbe  parties.     GooitUU  dm* 
Clarges  y.  Funucaru  (a) 

Sed  per  Curiam.  In  order  to  meet  the  expression  ii| 
the  statute,  "  Whereupon  the  accustomed  yearly  rent 
or  more  shall  be  reserved,"  there  must  have  been  some 
rent  reserved  before.  Our  decision  must  proceed  on  the^ 
statutes  taken  together;  and,  considering  them,  it  is 

clear  that  the  demise,  in  order  to  be  valid,  must  bd  of 
lands  which  have  been  demised  before. 


(a)  DougLs^S* 


June  as. 


Do£  Dem.  Bligh  v.  Colman. 


nrHIS  was  an  action  of  ejectment,  for  a  messuage  and 


land  in  Cornwall.  At  the  trial,  before  Besl  J.,  at 
the  Bodmin  Summer  assizes,  1821,  the  learned  Judge 
directed  a  nonsuit  to  be  entered,  with  liberty  to  the 
Plaintiffi  to  move  to  set  aside  the  same,  and  to  enter  a 


Power  in  a 
will,  to  let 
such  part  of 
the  testator's 
premises  as 
had  been 
usually  grant- 

^,  or  demised,  verdict  for  the  Plaintiff.     A  rule  nisi  having  been  ob« 
and  were  then  t^ngj  for  that  purpose,  the  Court  of  Common  Piew 

any  term  of      desired  the  facts  might  be  stated  in  a  special  case. 

years,  deter- 
minable on  lives,  to  any  persons  for  the  like  terms,  and  in  like  manner,  and  under  die 
like  rents,  services,  and  conditions,  as  the  same  had  been  usually  granted ;  and ,  the 
residue  of  the  same  premises  unto  any  person  for  any  term  of  years  not  exceedifljg 
9X  years  in  possession,  at  the  best  rent  that  could  be  reasonably  gotten  for  the  saime ; 
So  as  that  no  such  demise  or  lease  should  be  made  dispunishable  of  waste,  oor 
without  a  condition  of  re-entry  on  non-payment  of  the  rent  or  services  thereby 
reserved,  and  so  as  each  lessee  should  execute  a  counterpart  of  his  lease :  Held,  that 
a  lease  made  under  this  power,  of  lands,  which  were  in  lease  at  the  time  of  the 
creation  of  the  power,  the  second  lease  accurately  following  the  terms  of,. the 
former  lease  of  the  same  land,  was  well  executed  under  this  power,  though  the 
aecoDd  lease  did  not  contain  a  clause  of  re-entry  on  non-payment  of  40/.  reserfod  n 
lieu  of  a  heriot ;  the  first  lease  containing  ao  clause  of  reentry  on  non-paynmt  of 
a  Eke  cfienration. 
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W.  Pennington^  being  seised  in  fee-simple  of  the  pre-       1822. 
mises  in  question,  by  his  last  will  and  testament,  dated  the 
23d  day  of  May^  1 788,  and  duly  executed  and  attested 
so  as  to  pass  real  estates,  devised  the  premises  in  ques- 
tion to  trustees  in  fee,  in  trust  for  his  sister,  5.  Hasten, 
widow,    and   her   assigns,    for   life;    remainder,    upon 
trust,  for  his  niece,  Nancy  Gilbert,  the  wife  of  W.  R.  GiU 
berty  for  life,  witli  remainder  over ;  and  the  testator,  by 
his  will,  provided  and  declared,  that  it  should  be  lawful 
for  his  said  sister,  5.  Hosken,  and  his  said  niece,  JV.  GiT- 
bertf    respectively,    during  their  respective  lives,   and 
when  they  respectively  should  be  in  the  actual  posses- 
sion of  the  said  premises,  by  indenture  or  indentures 
under  their  respective  hands,  to  demise  and  lease  the 
same  premises  in  maoner  following,  viz.  such  parts  of 
the  said  premises  as  had  been  usually  granted  or  de- 
mised, and  were  then  in  lease  for  any  term  of  years 
determinable  upon  lives,  to  any  persons,  for  the  like 
terms,  and  in  like  manner,  and  under  the  like  rents, 
services,  and  conditions  as  the  same  had  been  usually 
granted;  and  the  residue  of  the  same  premises  unto 
any  persons  for  any  term  of  years  not  exceeding  twenty- 
one  years,  in  possession,  at  the  best  and  most  improved 
rent  that  could  be  reasonably  gotten  for  the  same,  so  as 
that  no  such  demise  or  lease  should  be  made  dispunish* 
able  of  waste,  nor  without  a  condition  of  reentry  on 
non-payment  of  the  rent  or  services  thereby  reserved, 
and  so  as  each  lessee  should  execute  a  cotmterpart  of  his 
Or  her  lease. 

The  testator  died,  after  making  and  publishing  his 
said  will,  without  altering  or  revoking  the  same ;  the  said 
&  Hosken  died  soon  after  the  testator,  and  before  the 
25th  day  oiNaoember,  1815. 

.  W.  R.  Gilbert  and  Nancy  his  wife,  on  the  death  of 

.Si  ^Hosken,  entered  upcm  and  became  possessed  of  the 

estiiSb  and  interest  devised  as  Aforesaid  to  the  said  Nancy^ 


'9Kt 
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with  which  I  am  acquainted  and  satisfied ;  and^  Aere* 
ibre,  I  wish  those  terms  to  be  observed  in  fiitnre. 
But  with  respect  to  the  second  class,  not  now  in  leasee 
as  there  is  no  precedent  of  mine  which  the  devisees  can 
fidlow,  I  specify  the  terms  in  detail."  Further,  if  the 
terms  so  detailed  for  the  second  class  were  inserted  in 
a  lease  for  the  first  dass,  the  first  class  wootd  not  (at 
the  devisor  desires)  be  demised  for  the  like  terms,  in  like 
manner,  and  under  the  like  rents,  services,  and  con- 
ditions, as  the  same  had  been  usually  granted,  there 
being  in  the  lease  of  1750  no  clause  of  re-entry  for 
non-payment  of  the  405.  in  lieu  of  a  heriot 


PeU  was  heard  in  reply. 


Dallas  C.  J.  It  has  been  agreed,  by  the  counsel  <m 
both  sides,  that  this  is  a  mere  question  of  ccmstruction, 
not  to  be  governed  by  any  other  case,  and,  therefore^ 
not  touching  the  decision  of  any  other  case;  and  with 
respect  to  this  construction,  I  feel  no  difficulty  in  decid- 
ing, that  the  word  suchf  employed  in  the  wiU,  must  be 
confined  to  the  latter  class  of  leases,  and  cannot  be 
thrown  back  to  the  class  first  described.  The  thing  to 
be  looked  to  is  the  expression  of  the  testator  in  the  will, 
and  he  there  distinguishes  two  sorts  of  property,,  that 
which  has  been  usually  let  for  any  term  of  years  deter- 
minable upon  lives,  (and  with  the  mode  of  letting  which, 
he  appears  to  have  been  satisfied,)  and  that  which  he  has 
directed  to  be  let  in  a  different  way  in  fiiture.  The 
words  of  the  power  authorise  the  devisees  *^  to  demise, 
in  the  manner  following,  such  parts  of  the  premises  as 
had  been  usually  granted  or  demised ;"  referring,  there- 
fore, expressly  to  lands  which  had  been  usually  demised, 
and  fixing  them  still  fiirther  by  the  words  ^  or  were 
then  in  lease."  If  the  testator  had  intended  fhal  any 
alteration  should  be  made  in  the  leases  of  such  laalk  he 
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would  have  described  the  nature  of  such  alterations  • 
but  instead  of  this,  be  says^  they  shall  be  let  in  like 
manner  and  for  the  like  terms  as  they  were  let  before : 
and  the  lease  of  1815  does  follow,  in  every  particular, 
the  lease  of  1 750.  Why  then  should  the  word  such  be 
thrown  back  to  govern  the  leases  of  the  class  of  lands 
first  described,  when  tliere  is  a  subsequent  class  to  which 
it  immediately  applies  ?  In  grammatical  construction,  it 
ought  not  to  be  so  thrown  back ;  ought  it  in  reason  ?  I 
think  it  ought  not ;  the  testator  having  described  the 
first  class  of  lands  already  in  lease,  and  having  provided 
that  the  future  leases  of  those  lands  shall  be  of  the  same 
description  as  the  leases  then  in  existence^  goes  on  to 
give  directions  for  leases  of  the  residue  of  the  premises, 
requiring  that  such  leases  shall  be  framed  after  a. par- 
ticular form,  which  differs  from  that  of  which  he  had 
before  spoken,  and  could  not  be  applied  to  the  first 
class  of  land,  consistently  with  the  testator's  directions, 
that  that  class  should  be  let  on  the  same  terms  as  it  had 
been  letten  before. 


1822. 


Dob  dem. 
Hugh 

COUIAK. 


Park  J.  Two  distinct  subject-matters  are  included 
in  this  devise  and  power.  The  testator  states  that  he 
has  land  of  two  descriptions ;  first,  land  which  had  been 
usually  let,  and  was  then  in  lease;  and,  secondly,  the 
residue  of  his  property :  he  then  proceeds  to  direct  that 
the  first  shall  be  let  for  the  like  terms,  in  like  manner, 
and  under  the  like  rents,  services,  and  conditions,  as  the 
same  had  been  usually  granted ;  and  the  residue,  (which 
he  treats  as  a  distinct  subject-matter)  according  to  the 
special  directions  there  set  forth. 


BuRROUGii  J.  I  have  no  doubt  as  to  the  meaning 
of  this  power ;  the  words  at  the  conclusion  of  the  first 
branch  of  the  power,  (that  the  lands  therein  described 
shalUbe  let  for  the  like  terms  and  in  like  manner  as  the 

Vol.  I.  D  «ame 
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Dob  dem, 
Bligr 

OOLBCAir. 


as  in  the  right  of  the  said  Nancy i  and  on  the  25th  day 
otNovemberf  1815,  on  the  expiration  of  a  former  lease 
of  the  same  premises,  bearing  date  December  24.  1750| 
demised  the  premises  in  question^  by  indenture,  to  the 
Defendants  By  the  lease  of  1750,  the  premises  were^ 
for  a  sum  paid  in  hand,  a  yearly  rent  of  16$.  8i.,  and  a 
sum  of  40s.  for  a  heriot  or  farliffe  on  the  death  of  each 
of  the  cestui  que  vies,  demised  xo  L.T»  for  99  years,  if 
jR.  7*.,  A.  T.,  and  J.  71,  or  either  of  them,  should  so  long 
live,  with  a  covenant  from  L.  T,  to  keep  the  premises  in 
repair;  and  a  proviso,  that  if  the  yearly  rent  of  165.  8dL 
should  be  in  arrear,  one  month  after  the  day  of  pay- 
ment, and,  being  lawfully  demanded,  should  not  be  paid, 
and  thei^  should  be  no  su£Scient  distress  on  the  pre- 
mises, the  lessor  might  re-enter.  Warranty  from  the 
lessor  for  quiet  enjoyment 

With  the  exception  of  the  names  of  the  parties  and 
cestui  que  viesy  and  the  amount  of  the  sum  paid  in 
hand,  the  lease  of  1815  was  the  same  as  the  lease  of 
1750,  neither  of  them  containing  any  clause  of  re-entry 
for  non-payment  of  the  heriot  service. 

The  said  Nancy  Gilbert  died  the  8th  day  of  Aprils 
1818,  without  issue  surviving  her.  The  premises  in 
question  were  afterwards  duly  conveyed  from  the  per- 
sons entitled  in  remainder,  under  the  will  of  the  said 
W.  Pennington,  to  the  lessor  of  the  plaintiff. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  lease  made  by  W.  R.  Gilbert  and  Nancy 
his  wife,  to  the  Defendant,  dated  November  25.  1815, 
was  or  was  not  conformable  to  the  leasing  power  con- 
tained in  the  will  of  the  said  W.  Pennington. 

If  the  Court  should  be  of  opinion  that  the  said  lease 
was  so  conformable,  then  the  nonsuit  was  to  stand ;  if 
not,  then  the  nonsuit  was  to  be  set  aside,  and  a  verdict 
entered  for  the  Plaintiff. 


pa 


/'^aer|t,fi^thiile^cafthePlainti£   The  devisor       1822. 
buB  gi^Dled  a  power  tOitbe  devisees  to  demise  land,  which 
\Le  Ascribes   in    two    classes,  viz.  first,  land  then  in 
lease  for  terms  of  years,  determinable  on  lives;  secondly! 
the  residue  of  the  premises ;  specifying  the  terms  under 
wi^icb  e/|ch  cla#ss shall  be  disposed  of;  and  then  addingi 
ti^  no  such  demise  shall  be  made  without  a  condition 
of  re-entry  or  non-payment  of  rent  or  services.     Now 
the  word  demise,  or  any  equivalent  for  it,  does  not  re- 
cur between  the  expression  to  demise  the  same  premises  in 
manner  JbUowing   (which  precedes  the  specification  of 
the  two  classes  of  land)  and  the  word  such,  which  imme^ 
diately  follows  the  specification  of  the  two  classes   and 
of  the  terms  under  which  each  shall  be  disposed  oi^  so 
that  the  word  such  necessarily  refers  to  demises  of  both 
the  classes  of  land,  and  the  conditions  which  follow  th§t 
w<^d  are  equally  imposed  on  demises  of  each.     If  the 
devisor  had  intended  to   confine  those   conditions  to 
.demises  of  the    second  class  of  land,  he  would  have 
added,    after  the  word  such^   the  word  last-mentioned. 
Besides,  there  was  as  much  reason  why  he  should  de- 
,sire  the  redress  of  re-entry  for  the  non-reddition  of 
services  on  the  first  dass  as  on  the  second  class  of  leases* 
If  this  constructipp,  of  the  power  contained  in  the  will 
,be  correct,  the  lea&e  of  1815  is  void,  not  being  conform- 
able to  that  clause  of  the  power  which  requires  a  re- 
entry for  non-payment  of  405.  in  lieu  of  a  heriot. 

Lens  Serjt.,  for  the  Defendant,  The  word  snch 
cannot,  in  grammatical  or  legal  construction,  be  thrown 
back  to  apply  to  leases  of  the  first  class  of  land.  The 
.devisor,  by  descril)ing  the  land  in  two  classes,  and  spe- 
cifying, before  he  comes  to  the  second  class,  the  terms 
on  which  the  first  class  shall  be  demised,  has  pointed  out 
all  thfld  he  wished  in  regard  to  that  class  :  he  has  said, 
m  ^ect,  ^'  The  first  class  is  already  in  lease^  on  terms 
A\»V  with 
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1822.       gaged  to  deliver  50  quarters  of  wheat  for  the  Plaintiff 
gJJ^^Jm     ^°   *^®  Monday^  at  West   Thunrock  mill."      Another 
V.  witness  proved,  that  he  carted  the  Plaintiff's  wheat  to 

HomLOCK.  ^g  Defendant's  barge,  lying  at  &.  Lawrence^  and  gave 
the  Defendant's  son  a  note,  and  told  him  to  deliver  the 
wheat  at  West  Thurrock  mill  on  the  Monday ;  and  that 
all  the  wheat  was  delivered  to  the  Defendant  before  nine 
o'clock  on  the  Saturday  morning.  It  did  not  distinctly 
appear  at  what  particular  period  of  the  transaction  it 
was  that  this  witness  gave  the  order  to  deliver  the  wheat 
at  West  Thurrock  mill  on  the  Monday ;  but  probably  it 
was  given  before  the  whole  of  the  wheat  had  been  ship- 
ped on  board  the  vessel. 

On  this  evidence,  the  objection  made  on  the  part  of 
the  Defendant  was,  that  the  third  count  states  a  promise 
made  upon  a  past  consideration,  viz.  in  consideration 
that  the  Plaintiff  Aa£:{  caused  to  be  shipped,  &c. ;  whereas 
\  it  appears  by  the  evidence,  that  the  Defendant  had 

entered  into  an  engagement  to  deliver  the  Plaintiff's 
wheat  at  West  Thurrock  mill,  before  the  wheat,  or  at 
least  before  the  whole  of  the  wheat,  had  been  actually 
shipped;  and  therefore  it  was  argued,  that  the  count 
ought  to  have  stated  the  consideration  for  the  promise 
in  an  executory  form,  xnz,  that  the  Plaintiff  wotdd  cause 
to  be  shipped,  &c. 

But  we  are  of  opinion,  that  the  count  may  be  sup- 
ported in  its  present  form ;  and  that,  whenever,  as  in 
this  case,  an  order  is  given  previously  to  the  delivery  of 
goods  to  a  carrier  or  other  bailee,  to  deal  with  them, 
when  delivered,  in  a  particular  manner,  to  which  he 
assents  and  aftorwards  the  ^[onds  arr  dclivf^rrcl  t(i  h»in 
acconiir.^ij'.  .i  ».i:  .  .*«  -i*  on  i.i>>  ^  uicj.  i;.l*  Kcc-int 

by  liim  of  the  roixis,  to  deal  with  them  accordin*;  to 
the  order  previously  given  and  assented  to;  and  the  law 
infers  an  implied  promise  by  him  to  perform  such 
duty.     In  the  present  case,  tlie  promise  might  have 

been 
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been  stated  as  a  promise  by  the  Defendant,  *^  to  do  bis 
duty  in  tliat  behalf,"  which  would  only  have  been  a 
more  concise  mode  of  stating  that  which  is  in  effect 
stated  in  this  count. 

Many  instances  might  be  put  in  which  the  language 
of  pleading  in  cases  of  contract  is  founded  on  this  prin- 
dple.  Wiienevcr  the  duty  of  the  Defendant,  arising 
upon  the  execution  of  the  consideration,  is  simply  to 
pay  money,  the  usual  and  safest  mode  of  pleading  is 
to  declare  in  indebitatus  assumpsit;  as  in  the  cases  of 
goods  sold,  work  and  labour  done,  and  other  cases.  In 
Clarke  v.  Gray  and  Others  (a),  it  is  observed  by  Lord 
EUenboroughj  that  there  is  a  great  variety  of  agreements 
not  under  seal  containing  detailed  provisions  regulating 
prices  of  labour,  rates  of  hire,  times  and  manner  of  per- 
formance, &c.  which  are  every  day  declared  upon  in  the 
general  form  of  a  count  for  work  and  labour ;  and  bis 
Lordship  instances  contracts  of  affreightment  in  the 
nature  of  charter-parties,  builders'  contracts,  and  the 
like,  lliis  mode  of  declaring  shews,  that  the  established 
course  is  to  charge  the  Defendant,  not  upon  the  origi« 
nal  contract  entered  into  by  him  at  the  time  of  signing 
the  agreement,  but  upon  the  implied  promise  resulting 
from  the  execution  of  the  consideration  in  his  favour. 
So  in  actions  brought  by  the  payee  against  the  drawer 
of  a  bill  of  exchange,  the  contract  actually  made  by  the 
Defendant  is  made  by  signing  his  name  to  the  bill,  and 
ddivering  the  bill  to  the  payee;  and  this  might  per- 
hi^  be  considered  as  importing  a  prospective  promise 
on  his  part  to  pay  the  amount  of  the  bill,  in  the  event  of 
due  presentment,  dishonour,  and  notice,  yet  it  is  the 
constant  course  to  state  in  the  declaration  the  drawing 
and  delivery  of  the  bill,  and  then  to  charge  the  Defendant 
tm  an  implied  promise  supposed  to  be  made  by  him 
afkerwardsy  in  consideration  of  his  liability  arising  upon 
these  past  events. 


1822. 


(m)  6BastfS^* 
D  8 


Other 
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€>ther  cases  might  be  put ;  bat  enough  has  been  said 
to  IDnstrate  the  principle. 

Chi  the  whole,  we  are  of  opinion,  that  the  third  count 
of  the  declaration  is  supported  by  the  evidence ;  and, 
thelrelbre,  tltat  the  rule  for  entering  a  nonsuit  must  be 
discharged. 

Rule  discharged. 


TT 


fT* 


ind  7\  xrom 
Plaintiff,  at 
tenant  to  /T. 
and  T.;  se- 
condly, by  /FT 
and  T.p  and 
hisiMafe,  in 
right  of  his 
.wife»  for  rent 


JuneiS'         QfiJ^Ytim^  ^»   WOODPOUSP,   »l»d  ThQMAS  W4 

Wife. 

I.  Avowries,     TjEPLEVIJJ.      Avowries,    first,    by   Woodhouse  an4 
and V.  for'  Thomas^  for  seven  years''  rent,  due  to   JVoqdhouse 

rent  due  to  /T.  and  T^ovnas  Scorn  the  Plaintiff,  as  tenant  to  Woodhouse 

and  Thomas  i  secondly,  by  Woodhouse  and  Thomas  for 

*     «  . 

seven  years*  rent  due  to  Woodhouse  and  Thomas  from  the 
Pliuntiff,  as  tenant  of  the  premises,  under  a  demise  made 
to  htm  at  the  yearly  rent  of  70Z. ;  thirdly,  by  Woodhouse 
and  Jlbmas  and  wife,  in  right  of  his  wife,  for  seven 
years'  rent  due  to  Woodhouse^  and  Thomas  and  his  wife^ 
due  to  fF.  and  in  right  of  his  wifif,  from  the  Plaintiff,  as  tenant  to 
'^'^^^  ^'       Woodhou^e^  and  Thotnas  and  his  wife,  in  riffht  of  his 

wife,  in  nffht  ^  ^ 

of  hb  wife,       ^f®  5  fourthly,  by  Woodhouse^  and  Thomas  and  his  wife, 

from  Flaiittiff,   in  their  owti  right,  for  seven  years'  rent,  due  to  Woodr' 

« tenant  to      ^^     ^^^  Thomas  and  his  wife,  from  the  Plaintiff,  as 
fr.  ana  i .  and  ' 

hit  wife,  in 

right  of  his  wifei  ime  holden  to  be  Mipported  by  evidence  of  an  attornment  from 

Plaintiff  to  ^.  anf  7.  and  hjf  wift. 

a.  The  avowant^  proyed  an  attommept  mad^  by  the  Plaintiff,  after  (Hectment 
brought  against  Um  'seven  yeai^  before  the  commencement  of  the  replevin  itlt, 
during  whkh  seffg  yfiifv  it  di4  ne^  sppflir  that  i«ot  had  be^  deiy^mdod. 

The  Plaintiff  oSapA,  tp  pfipye  a  fe^j^ent  to  himself  by  the  person  under  ^hof^ 
the  avowants  dakned,  and  certalh  letterti  from  tihat  person  containing  expressions 
advene  to  the  amv^jiita^  ufaira  <  ^hieh  evidence  having  been  ifjaded,  on  die  grentti 
that  the  Plaintiff  could  not  be  permitted  to  dispute  his  tenanpif  jfj^  ^  ^ttWTI* 
IP^  thf  Court  ([ranted  i  new  trial. 
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tenant  to  Woodhause^  and  Thomas  and  his  wife^  in  rigbt  of       1828» 
bis  wife.  J^  ~ '  ■*    ' 

Pleas  to  each  of  die  avowries,  non  ^^taV  and  rieut  in  «. 

arrear;  and  issue  thereon.  WoopPHW^ 

At  the  trial,  before  Garrauo  B.,  last  Hereford  assizesp 
the  Defendants  put  in  the  following  attornment : 

'*  Between  Jckn  Goodtitle^  on  the  demise  of  ^^ 
ward  WoodJiause^  James  Thomas^  and  Anne  his 
wife        ...-.-     PlaintUft; 

and 

Bichard  Notitle  -  -  .  Defendap^ 

^  I,  Peter  Gravenort  the  tenant  m  possession  of  th^ 
premisesJn  question  in  this  cause,  do  hereby  attorn  b^4  ^ 
come  tenant  to  the  lessors  of  the  PlaiQti£^  Edward  Wopd^ 
hausef  James  Thomas,  and  Anne  his  wife,  of  and  fftj:  al^ 
that  messuage,  farm,  and  lands,  called  the  Parks,  situate 
in  the  parishes  of  BinghiU^  Wellington^  and  Canon  Pyon^ 
in  tbe  county  oi  Hereford,  from  the  2d  day  oHFehrut^ 
instant,  for  one  year,  and  so  from  year  to  yiear,  at  tt^ 
yearly  rent  of  70/. ;  subject  and  without  prejudice  to  any 
r%ht  or  claim  I  may  have  in  equity  in  the  said  estate  ^ 
againot  the  said  lessors,  or  the  devisees,  legatees,  or  e^ 
QDitpfs  of  James  Woodhause,  Esq.  deceased.  As  i9^itness 
my  handf  this  9th  day  of  February,  1814. 

**  Witness,  J.  Hawkins.  Peter  Gravenor^ 

It  was  objected,  on  the  part  of  the  Plainti^^  thajt 
the  language  of  the  avowries  was  not  sustained  by  the 
attornment,  and  evidence  was  offered  of  a  feoffinent 
made  to  the  Plaintiff  by  a  person  under  whom  the  De- 
%9daots  claimed,  and  of  certain  letters  from  that  person 
containing  expressions  which  were  said  to  be  adverse  to 
the  Defendants'  claim,  but  the  learned  Judge  thought  the 
livowries  borne  out  by  the  lauguage  of  the  attornment, 
and  rejected  the  evidence  of  the  feoffment  and  of  the 
letters,  on  th^  ground  that  the  Plaintiff  ou^t  not  to 
^  permitted  to  dispute  his  tenancy  after  bi^vipg  made 

D  4  *t 
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1822.       the  above  attornment     A  verdict  was,  therefore,  found 

Oravehor   ^'^^  ^^®  Defendants  for  the  whole  seven  years*  rent,  none 

V.  of  which  appeared  to  have  been  demanded  before  the 

WoooBocwSf  occasion  on  which  this  action  was  brought ;  but  it  was 

said  the  parties  had  been  a  long  time  in  chancery, 

HuUock  Seijt,  in  Easter  term,  moved  for  a  rule  to 
shew  cause  why  a  new  trial  should  not  be  granted,  on 
the  grounds,  first,  that  the  avowries  were  not  supported 
by  the  attornment,  inasmuch  as  consistently  with  the 
terms  of  that  attornment,  Thomas^  in  addition  to  his 
interest  in  right  of  his  wife^  might  ^ve  had  a  separate 
interest  of  his  own ;  and,  secondly,  that  the  evidence 
prc^posed  by  the  Defendants  bad  been  improperly 
?f^ected 

hem  Seijt,  who  shewed  cause  against  the  rule,  con- 
tended, that  an  attornment  to  husband  and  wife  would 
create  a  tenancy  to  the  husband,  in  the  same  manner  as 
on  a  demise  by  husband  and  wife  a  covenant  to  both 
was  in  Iqpl  effect  a  covenant  to  the  husband.  Arnold  v. 
JtevouU.  {a)  So  that  the  legal  effect  of  the  attornment 
was  properly  described  in  the  second  avowry.  Parry  v. 
Hindle  (6),  WaUal  v.  Heath  (c),  Nooth  v.  Wyard.  {d) 
But,  with  the  addition  of  the  third  and  fourth  avowries, 
the  tenancy  was  stated  in  every  shi^e  in  which  it  could 
arise  on  the  attornment.  On  the  second  point,  he  ar- 
gued, that  it  was  an  acknowledged  principle^  that  a 
party  who  has  consented  to  become  tenant  cannot  after- 
wards dispute  his  lessor's  title.  SyUivan  v.  Siradling  (<), 
Parry  Y.  House  {f) ;  unless  it  has  expired,  England  dem. 
Si^nam  v.  Slade.  (g) 

{a)  tB.^B.  443*  {f)  *  ^^«  3o8. 

(k)  %  Town.  I  So.  (/)  X  Holtf  N.  P.  C.  4S9. 


€)  Cr9.  EU%.  656.  {g)  4  T.  R.  682. 

J)  %  JMitr.  %$$.      t  Ml^ 


Rgf*S^ 


tiuUock 
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Hidlock  Serjt^  in  support  of  the  rule,  upon  the  inti-        182^. 
motion  of  a  strong  opinion  by  tlie  Court,  abandoned     ",   ~^  ^' 
the  objection  to  the  avowries;  but,  with  respect  to  the  ^. 

attornment,  argued,  that  it  was  not  conchisive  cvidenco  Woodhousv. 
of  a  tenancy,  but  only  a  bare  assent,  which  would  not 
pass  any  interest  or  make  a  bad  grant  gooil,  or  work  by 
way  of  estoppel  {Sheppard's  Touchstone^  254.) ;  and  that, 
therefore,  the  evidence  to  rebut  the  bare  presumption 
arising  out  of  the  attornment  was  improperly  rejected. 
In  Rogers  v.  Pitcher  (a)  it  was  decided,  that  even  pay- 
ment of  rent  is  not  conclusive  evidence  of  a  tenancy. 

Cur.  culv*  vult. 


Park  J*  This  case  comes  before  the  Court  upon  a 
motion  for  a  new  trial ;  it  was  an  action  of  replevin. 
The  Defendants  avowed  the  taking  for  seven  years'  rent 
in  arrear,  at  70/.  per  annum^  from  the  2d  February y  1814, 
due  to  Edward  Woodhouse^  James  Thomasy  and  Anne  his 
wife^  in  right  of  the  said  Amne. 

To  support  the  Defendants'  avowry,  they  put  in  an 
attornment  by  the  Plaintiff. 

It  was  objected  at  the  trial,  and  the  objection  was  again 
renewed  on  the  motion,  that  this  instrument  to  EdxiMrd 
Woodiouse^  James  ThomaSy  and  Anne  his  vdfe,  did  not  sup- 
port any  of  the  present  avowries,  which  stated  the  title  of 
James  Thomas  to  be  in  right  of  his  wife ;  but  on  the  ar- 
gument we  thought  there  was  nothing  in  this  objection^ 
and  it  was  very  properly  and  candidly  abandoned  by  the 
learned  counsel  for  the  Plaintiff:  but.  the  second  ob- 
jection to  the  Defendants'  title  is  of  more  weighty  con- 
sideration. The  Defendants  had  made  out  a  primd 
facie  case ;  but  it  appears  by  the  note  of  my  learned 
Brother  who  tried  the  cause,  that  some  evidence  was 
offered  of  letters,  and  a  feoffment  from  James  Wood* 

> 

\  {a)  6  Town*  soa«    I  Marjh*  541. 

hoii$e 
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I9i9.       houu  (the  testator  of  the  Defeq^snU)  to  the  Plaintiff, 

^        ,  GfWOCHOTm 

<9.  This  evidence  was  not  received,  and,  indeed,  it  does 

WodiitoiM.  Q^  yery  distinctly  appear  of  what  natare  it  was ;  but 

the  question  is,  is  there  not  on  the  case  itself  sufficient 

to  warrant  the  Court  in  at  least  sending  it  for  further 

inquiry? 

Of  the  general  rule  of  law,  that  a  tenant  shall  not  be 

flowed  to  question  the  title  of  his  landlord  wh^e  be 

ha3  originally  received  possession  from  him  and  bas 

paid  bim  rent,  there  is  no  doubt,  ever  since  the  case 

of  Syllivan  v.  Stradling,     It  always  furnishes  a  strong 

primi  facie  case :  but  to  the  generality  of  this  rule  there 

are  exeepdoo&i    for,  although  on  the  one  han4  tfie 

general  rule  b  most  wise  and  politic,  ia  not  allo]iri|](g 

a  tenant  lighdy  to  usq  to  bis  l;andlord'3  4/^trimeat  that 

title  the  possession  of  which  b.^  )bas  ent^rusted  to  ^iini 

so  on  the  other  it  is  most  just  ^Qfyx  to  guard  tbe  tenyanjfc, 

that  he  may  not  be  carelessly  put  into  tbe  hazardo^$ 

situation  of  paying  bis  rent  twice  over,  and  bping  put. 

to  the  trouble  and  expense  of  ai^  aption  to  recover  tba^ 

which  be  laay  bave  been  compelled  to  pay. 

Tbe  supposed  generality  of  the  rule  has  been  depart<ed 
from  in  many  cases;  for  instance,  ifi  England deifi.  S^bum 
V.  Slade^  Lord  Kenyan  a^d  the  Court  of  King's  Bencb» 
confirming  an  opinion  of  Gould  J.,  held,  that  it  Yf^^ 
competent  fiar  the  tenant  to  shew  that  his  landlord's  title 
had  expired,  and  that  he  had  now  no  right  to  turn  hiff^ 
the  tenant  out  of  possession. 

In  Doe  dem*  Jackson  v.  Bamsboftom  (a)  it  was  weap. 
held,  that  it  was  competent  for  the  tenant  to  shew  thy^^ 
his  landlord's  title  had  expired ;  and  Bayley  J.  appears  tp 
have  relied  on  tbe  case  of  England  dem.  Sybum  v.  Slad^ 
just  quoted  by  me. 
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Fsjonent  of  rent,  in  all  cases,  furnishes  a  strong  pre-       18M. 
sumption  against  the  tenant,  and  it  is  always  a  good    ^  ^  :  |^^ 
primA  facie  case  for  the  landlord :  but  that  is  also  open  9. 

to  explanation ;  for,  where  it  has  been  paid  under  a  mis*  WowittooBfc 
rqiresenfation,  the  tenant  is  not  estopped  from  resisting 
fbrtber  payment,  after  discovery  of  the  mistake. 

Thia  was  held  by  the  Court  of  Common  Pleas,  in 
the  case  of  Rogers  v.  Pitcher. 

€HUi  C.  J.  in  that  casQ  says,  —  *^  the  Defendant  con* 
tendS)  that  because  he  has  induced  the  PlaintiiF  to  pay 
rest  tQ  him  once  or  twice,  in  ignorance  too  of  the  faols, 
she  b  bound  to  pay  it  to  ^im  for  ever,  though  she  is 
also  bound  to  pay  it  to  Mrs.  Baker*  Justice  sp^iAs 
veiy  ^^vdbljr  against  such  a  position ;  but  if  we  found 
apy  lav  by  which  a  person  having  paid  rent  on  oo#  oe^ 
casion  was  ever  after  bound  by  that  payment^  w«  must 
deciAi  accordingly  1  but  there  is  no  such  law." 

A  varie^  of  eases  might  be  put  in  which  a  tenant 
lFMi}d  be  excused  from  pa;ipient  of  rent  to  a  person  n«t 
iiaaliy  entitled  to  it,  but  I  forbear  to  trouble  the  Court 
wHh  my  Oipre.  The  question,  then,  is,  whether  in  thi% 
CiM  there  is  aqy  reason  for  an  exception  to  the  admitted 
gfpeml  rule. 

We  think  that  there  is.  Without  forming  any  jui^[^ 
ment  d  priori  about  the  admissibility  of  this  or  that 
pifticvilar  piece  of  evidence,  with  which  at  present  we 
k^fp  nothing  to  do,  we  are  of  opimoa  there  i#  a  soffi-* 
cieo)  diigiree  of  suspicion  resting  upon  the  case  to  iodttca 
us  to  require  further  investigation. 

At  fiur  af  one  can  judge  from  the  attornment  (which 
it  appears  was  not  quite  voluntary  on  the  part  of 
Gravenort  but  to  prevent  the  operation  of  an  eject- 
ment), it  should  seem  that  Gravenor  had  been  in  pos- 
session before  any  title  had  in  fact  come  to  Defend- 
ants; so  that  he  does  not  appear  originally  to  have 
com^  in  under  themi  though  he  did,  probably,  under  him 

from 
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\S22.       from  whom  the  Defendants  claim.     In  the  next  place, 
^      -  '  '     the   attornment  is  dated   the  9th  Febniaty^  18  H,  and 
^, '         rent  is  to  run  from   the  2d  Febiimry  precethng.     The 
WooDHousB.  rent  is   pretty  considerable,    viz.  70/.  per  annum;    and 
yet,  from  the  date  of  the  attornment  for  seven  years,  not 
one  fartiiing  of  this  rent,  large  as  it  is,  is  ever  demanded 
or  paid ;  this  is  of  itself  a  circumstance  of  strong  sus- 
picion.    One  may  conjecture  that  the  Defendants  had 
some  very  cogent  reason  for  procuring  an  attornment 
at  that  particular  time,  and  never  acting  upon  it  for  so 
long  a  period  afterwards.      At  all  events,  though  all 
this  may  receive  satisfactory  explanation,  we  think  it 
ought  to  be  submitted  to  some  further  inquiry. 

It  was  said  that  these  parties  have  been  long  liti* 
gating  in  Chancery,  and  that  that  may  be  a  reason  why 
DO  rent  has  been  demanded. 

It  does  indeed  appear  by  the  case  of  Woodhouse  v. 
Meredith  (a),  that  there  has  been  much  litigation,  and 
the  circumstances  appearing  in  that  printed  report 
tend  rather  to  excite  than  to  allay  suspicion.  We^ 
however,  wish  to  be  understood  to  decide  this  case  on 
the  fisicts,  and  the  surmises  fairly  arising  out  of  those 
facts,  as  they  present  themselves  in  the  report  of  the 
case  as  tried  at  Hereford.  The  rule  for  a  new  trial  must 
therefore  be  made  absolute. 

I  need  hardly  add,  except  for  form,  that  from  my 
delivering  this  judgment,  it  is  clear  that  my  Lord  Chief 
Justice,  who  was  not  present  at  the  argument,  has  taken 
no  part  in  these  deliberations. 

Rule  absolute. 

[a)  I  Jacob  Gf  Walkerf  %oa* 
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1822. 


Harrison  v.  Vallance.  June%s* 


TTROVER  for  a  deed  which  was   described  in   th6  x.  In  trover 

declaration,   as    "  a   certain   deed   of  assignment,  ^^,^  ^*^ 
bearing  date   a  certain  day  in  that  behalf  mentioned,  fendant  had, 
purporting  to  be  made  between  Thomas  Smith  of  Church^  by  letter,  ad- 
yard  BoWy  Newingtoriy  of  the  one  part,  and  William  Reeve  ^^  t  th 
of  Brighlon,  of  the  other  part,  and  purporting  to  be  a  request  of  fF. 
conveyance  from   the  said   Thomas  Smith  to  the  said  ^>  fod  in  the 
WilUam  Reeve  of  certain  tenements  therein  mentioned  which  ^.i{. 
by  the  said  Thomas  Smith  to  the  said  William  Reeve,  for  was  subsun-* 

the  remainder  of  a  certain  term  therein  also  mentioned     ,  y  »ntere«t- 

ed^  Held, 

and  yet  unexpired."  that  dedan- 

At  the  trial  before  Dallas  C.  J.,  London  sittings  after  ^^^J^  «^  ^-/^ 

m  favour  of 
Easter  term,  it  appeared,  that  the  Plaintiff  had  been  the  PlantiflTs 

employed  by  Reeve  to  obtain  from  Smith  this  and  other  claim,  were 

deeds,  (which  Smithy  on  the  ground  of  some  unsatisfied  criv^Levi- 

claim,  had  withholden  from  Reeve.^)  and   for  the  per*  depce,  and 

formance  of  such  service  the  Plaintiff  was  to  receive  a  ^  *'  ^"^ 

remuderation  from  Reeve.     The  Plaintiff  having,  on  the  rejected, 
payment   of  150/.,  obtained  from   Smith  the  deed  in       2.  Held,^ 

question,  placed  it,  at  the  request  of  Reeve,  in  the  hands  ^j^^^  ^^  the"^' 

of  the  Defendant,  who  was  engaged  in  a  treaty  to  ad-  deed  in  the 

Vance   money  to  Reeve.      The  Defendant,  thereupon,  declaration,  as, 

gave  the  Plaintiff  the  following  acknowledgment :  deed  of  as&ign- 

"  I  hereby  acknowledge  receiving  of  Mr.  Harrison  m^nt,  hearing 

a  (lerd   h"t\v(»en    Thom'as  Smithy  of  Church  yanl   lUfvOy  .,urp'„rtine  to 

be  made  be- 
tween T.  S.  of  the  one  part,  and  fT.  R.  o?  the  other  part,  and  purporting  to  be  a 
conveyance  from  T,  S  to  fV,  R  of  certain  tenement-;  therein  meniioned,  by  T.S» 
to  ff^.  R,  for  the  remamder  of  a  term  therein  mentioned,  and  yet  unexpired,'*  was 
borne  out  in  evidence  by  a  conveyance  of  the  premises  by  lease  and  re-lease  between 
the  same  parties,  and  under  the  same  date. 

Newingtonf 


46 


CASES  IN  TRINITY  TEEM 


1822.  Nemngton,  and  WiUiam  Reeve  of  Brighton^  dated  the 

l^^^j^  22d  day  of  November,  J  82 1.     The  above  deed  I  hold  in 

9.  trust  for  certain  purposes. 
Vallancs.  u  John  VallanceJ* 


The  deed,  when  produced,  proved  to  be,  not  an  assign- 
■Msnt,  but  a  conveyance  by  lease  and  release ;  upon 
which  it  was  urged,  that  the  statement  in  the  declaration 
was  a  misdescription,  and  that  the  Plaintiff  ought  to  be 
nonsuited.  The  objection  was  overruled,  the  point 
bdiog  reserved. 

Evidence  was  then  offered  by  the  Plaintiff,  of  de* 
clarations  by  Seeve  that  he  was  indebted  to  the  Plaintiff 
for  his  services  in  this  matter ;  and  a  letter  was  produced 
from  the  Defendant  to  the  Plaintiff,  which  contained  the 
following  passages  :  ^^  I  received  the  writings  under  the 
agreement,  that  if  I  and  my  partner  should  choose  to  ad- 
vance the  150/.  you  refer  to  upon  them,  we  were  to  have 
a  mortgage  upon  the  property  ;  but,  that  if  we  did  not 
choose  to  advance  any  more  money  than  we  have  already 
advanced,  I  was  to  give  them  up  again.  When  I  saw 
my  partner,  we  decided  that  we  would  not  advance  any 
more;  of  this,  I  immediately  informed  Reeve,  stating 
also,  that  I  was  ready  to  give  the  writings  up :  instead, 
however,  of  either  himself  taking  them,  or  desiring  they 
might  be  returned  to  you,  he  desired  I  would  keep  them. 
Holding  the  writings  can  do  me  no  good,  and  I  am 
perfectly  willing  to  give  them  up  when  Reeve  wishes  it." 

The  reception  of  this  evidence  was  opposed,  on  the 
ground  that  Reeve  himself  ought  to  have  been  adled, 
and  he  was  called  on  the  part  of  the  Defendant ;  but 
the  declarations  and  the  Defendant's  letter  were  re- 
ceived, and  Reeve  himself  was  rejected,  on  the  ground, 
that  be  was  the  party  substantially  interested  in  the 
cause :  this  point  also  being  reserved. 


A  ver- 
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A  verdict  having  been  found  for  the  Plain tifP,  18tf  • 

Toddy  Serjt.  this  term  obtained  a  rule  nisi  to  enter  ^^ 

a  nonsuit,  or  to  have  a  new  trial ;  and,  in  support  of  his    Vallancb. 
rule,  contended,  as  to  the  first  point,  that  the  words  <^  of 
assignment*  forming  part  of  an  intelligible  sentence  in 
the  declaration,  could  not  be  rejected  as  surplusage; 
but,  as  applied  to  the  deed  produced  in  evidence^  were 
an  obvious  misdescription. 

The  Court,  however,  thought  the  deed  was  sufficiently 
described  by  the  words  ^^  purporting  to  be  a  conveyance 
from  the  said  Thomas  Smith  to  the  said  William  Beeve** 

Taddy  then  urged,  that  the  declarations  of  Beeve 
ought  not  to  have  been  received,  but  that  Reeve  himself 
sbmdd  have  be^i  called  as  a  witness,  arguing  that  the 
rule  against  the  admission  of  interested  witnesses  had 
never  gon^  farther  than  to  exclude  those  against  whom 
the  verdict  would  be  evidence  on  another  oc^asion^  or 
who  would  be  liable  to  the  costs  of  the  action ;  that  as 
Beeve  did  not  stand  in  this  situation,  he  ought  to  have 
been  admitted  and  his  declarations  excluded ;  and  that 
if  it  were  otherwise,  a  Plaintiff  by  suing  the  agent  in- 
stead of  the  principal,  might  succeed  in  excluding  the 
evidence  of  both,  in  every  thing  that  was  material  to 
the  defence. 

But  the  Court,  referring  to  the  cases  collected  in 
pp.  93, '94.  Phillipps  on  Evidence,  4th  ed. 

Discharged  the  rule. 

Vatighan  Serjt*  shewed  cause  against  the  rule. 
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June  25.  Christie  v.  Walker  and  Four  Otiiers. 

X.  On  the  4th  ^^N  the  fourth  of  May  last,  the  Plaintiff  sued  oat  a 
dff  %d     t"  bailable  capias^  (in  which  Walker  only  was  named) 

bailable  pro-      returnable  in  one  month   of  Easter;  upon  this  writ, 

cen,  returnable   Walker  was  arrested,  and  duly  put  in  and  perfected  bail 

in  mie  month       ,  . 

of  Biuter^        above,  in  Easter  term  last* 

against  JF^  in        On  the  1 1th  of  May^  the  Plaintiff  sued  out  a  sendee- 

waa  named   ^  ^^^  capias^  (in  which  the  other  four  Defendants  were 

and  on  which    named,  and  not  Walker)  returnable  on  the  morrow  of 

;r.  was  arrest,  the^r^ttw. 

edf  and  put  "*        ^      - 

and  perfected        On  the  10th  01  June^  a  declaration  as  of  the  present 

ban  in  Etuter    Trinity  term  was  delivered  against  Wiztt^,  together  with 
Onthezzth  ^^^  other  four  Defendants;  and   on  the    1 5th  a  plea 

of  May  Plain-    was  demanded. 

tiff  sued  out 

serviceable  .      ,  . 

process,  (m  Hullock  Seijt.  had  obtained  a  rule  nm,  on  the  part  of 

which  four  ^jig  Defendant,  Walker^  for  setting  aside  the  declaration 

ants  were  ^  irr^ular,  on  the  ground  that  Walker  having  been 

named,  but  arrested  on  a  separate  wTit,  in  which  the  other  Defend- 
not  fr,)  re-  ^^j.^  ^^^  named,  the  declaration,  in  which  all  five 
tumable  on  ^ 
the  morrovir  of  were  named,  must,   as   against   Walker,  be  deemed   a 

^htAseetuion:  declaration  6w  M^  fty^ ;  in  which  case  it  was  irreinilar, 
afterwardif  a  1     1        •        »       »     »  t     1  1     .      » 

declaration  as     ^  ^  declaration  by  the  lye  can  only  be  r^ularly  de- 

of  Trinitj        livered  after  the  delivery  of  a  declaration  in  chief.    He 
term,  was  de- 
livered against 
fV^  together  with  the  other  four  Defendants : 

Held,  that  the  declaration  was  not  irregular. 

1.  Process  may  be  bailable  against  some>  and  semceable  against  others,  of  several 
Defendants. 

3.  Where  an  action  is  brought  against  more  than  four  Defendants,  and  two  writs 
are  sued  out,  it  is  not  neces.>ar)'>  except  with  a  view  to  fixing  bail»  to  name  all  the 
Defendants  in  each  \%Tit. 

4.  SembUf  that  if  either  of  the  writs  are  bailable,  all  the  Defendants  should,  with 
a  view  to  fixing  bail,  be  named  in  the  a€  ctiam  clause  of  the  bailable  writ,  in 
C.P. 

cont^dedy 
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contended,  that  with  a  view  to  the  Plaintiff's  present 
cause  of  action,  the  processes  were  irregular ;  that  both 
ought  to  have  been  bailable,  or  both  serviceable^  and 
that  the  names  of  all  the  five  Defendants  ought  to  have 
been  inserted  in  each  writ,  if,  indeed,  it  was  necessary  at 
ally  that  the  Plaintiff  should  sue  out  two  writs,  which 
was  fiur  firom  being  clear,  inasmuch  as  the  rule  against 
including  more  than  four  Defendants  in  one  writ, 
seemed  to  apply  only  to  separate  causes  of  action,  the 
rule  having  been  made  in  consequence  of  a  practice 
fi^rmerly  in  use,  of  putting  into  one  writ  a  number  of 
Defendants  for  separate  causes  of  action,  with  a  view  to 
avdd  the  necessity  of  an  additional  stamp.  The  five 
Defendants  not  being  named  in  the  writ  on  which  Walker 
was  arrested,  there  was  such  a  variance  between  the  writ 
and  the  declaration,  as  would  entide  the  bail  to  an 
exoneretur  on  the  bail  bond. 


1B22. 


Vaughan  Seijt.,  who  shewed  cause  against  the  rule, 
insisted  that  four  Defendants  only  could  be  joined  in  one 
writ ;  and  cited  Ttamer  v.  PortaU  (a),  in  which  bailable 
and  serviceable  process  had  been  employed  against 
di£Eerent  Defendants.  As  to  the  time  of  delivering  the 
declaration,  the  Plaintiff  could  not  declare  in  chief  till 
all  the  Defendants  were  in  court. 


The  Courts  after  hearing  HvUock  in  support  of  his 
rule,  thought,  that  as  the  only  object  of  process  was  to 
faring  Defendants  into  court,  the  declaration  was  not 
irregular  because  process  had  been  sued  out  bailable 
against  some,  and  serviceable  against  others  of  the  De- 
fendants in  the  same  action,  or,  t>ecause  all  the  five  De- 
ftodanta  had  not  been  named  in  each  writ.    As  to 


(a)  %  N.R.  %zi* 


Vol.  I. 


the 
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the  time  of  dectariagy  the  Plaintiff  was  not  bomxl  U> 
dedarc  in  chief  before  tbe  return  pf  the  writs  against 
all  tbe  DefefidaiiU^ 

Rule 


June  19.     Mackintosh  and  Others  v.  Barber,  Garratt, 

and  Others. 

^.,by  wUl,     npHE  following  case  was  sent  by  the  Viee-Cianceffor 

directed  hit  for  the  opinion  of  this  Court.     John  Mtdkintosh 

real  and  per-  , 

aonal  esute  to  devised  his  estate,  called  Piggotts  manor  fium,  in  tbe 

be  8old»  the 

produce  to  be  i&Teited  in  tbe  pubUc  funds  in  tbe  names  of  truUees,  lor  bis  eon  aad 
daughter,  and  two  others.  Directions  were  given  as  to  succession  in  cases  of  death 
without  issue  ;  and  if  all  the  legatees  should  die  under  age,  and  without  Issue,  the 
property  was  to  go  over  to  B,f  C,  /).,  and  £.,  and  their  heirs ;  ^  which  icnr  pcrsost 
A'  appointed  as  his  executors,  to  see  that  every  thing  was  duly  performed  according 
to  his  will ;"  he  also  appointed  F.  and  G.  as  executors,  *<  in  addhion  to  the  above 
persons,  for  wfaith  he  requested  those  two  friends  would  accept  of  50A  «aeh  ;*'  he 
also  requested  F.  and  (r.  to  act  as  guardians,  in  coojunctioa  with  &•  C  A*  aad  &, 
for  the  care  of  the  persons  and  property  of  the  legatees.  The  will  was  dulv  attested, 
but  there  was  an  unattested  codicil,  that  if  ehher  of  the  executors  shorn  refine  to 
accept  the  trust  and  act  as  exeeatDr^  tbe  btqueet  of  property  to  every  mkk  pciwa 
was  totally  annulled. 

The  testator  died,  and  the  will  was  proved  by  £.,  C,  and  D.  only,  J^.,  F.,  and 
G,  having  renoonced. 

Part  cf  the  real  estate  having  been  put  up  to  sale  in  f«ur  lots,  waft  yurchsaed  by 
C,  who  afterwards  refusing  to  complete  his  purchase,  a  suit  was  instituted  in 
Chancery.  That  court  decreed  that  the  codicil  was  not  to  be  considered  as  part  of 
the  will  with  ftftrence  to  the  eeal  estate^  bat  that  the  reet  of  the  wiii  oufk  to  be 
established,  and  tbe  trusts  performed ;  and  upon  reference  to  the  Master,  }$.  was 
found  that  the  contract  of  purchase  entered  into  by  G.  was  for  the  liendfit  of  the 
legatees,  (who  were  infants). 

Lot  z.  was  than  conveyed  byJeas^  and  appointment  ^nd  «e-l«aii^  koe^A^C^ 
/).,  £.f  F.,  and  G.  to  T.,  in  consideration  of  logo/.  Lot  s.,  by  lease  and  appoint- 
ment, and  re-lease,  from  B.,  C,  and  D.To  T,  fbr  ajoo/.,  (t*.  dedarhig  byanollier 
deed,  that  the  coasideMtleo-iiMbflyv  aimioaed  in  liie  two  tint  dctdib  hriniynl  |o 
G.  /  that  the  aipnt  of  T.  was  only  med  as  a  trustee,  and  that  T,  stood  sdsed'^f  the 
firemises  in  trust  for  G,)  Lot  3.,  by  lease  and  appointment,  and  re-lease,  from  B.yC.y 
and  D.  to  G.,  to  the  use  of  G.  for  4000/.  Lot  '4*»  by  lease  and  appointment,  and 
re-lease,  from  B^  C,  D.,  £.»  F^  and  G.  to  G.,  to  the  use  of  G.  for  ^6oL  :  Held, 
that  by  these  conve3pances  the  legal  estate  in  lots  z.  and  a.  was  well  vested  m  7., 
and-the  legal  HMte  in  lots  3.  and  4*  in  G. 

parish 
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p«Mi  of  jtUknkam^  m  At  cotmtjr  d  HeriSy  wkh,  dl 
iibw,  tlw  Md  4Mid^«loek,  «tiiiitU  of  liiiAaiidry,  §». ; 
dm  bH  Ms  fcomdhold  furaitimy  I^ate,  JkitHi,  wine^ 
weMfagfipparel,  «nd  every  ocher  tbing  whidh  might  be  B. 
apcm  tfie  safid  fremims  at  «he  time  of  lii^  death,  te  be 
said  as  «ooii  after  lik  dGceate<as  powiUe  and  co&venieMt, 
in  sodi  vianaer  as  wjgbt  be  preductiwe  di  the  greatest 
ndue:  after  ^recdiig  the  payment  of  ett  his  Just 
debte,  and  of  a  legacy  to  7XaiiM»  SkearSj  lie  bequeathed 
unto  ins  Bon  John  Mstekittioekj  his  -daughter  Ethsm  Jane 
MaMnMh^  Mary  Ann  SkearSf  and  MtaHui  SBkears^  ibe 
wkoie  rendoe  «rf*  his  propcity  of  ei«ry  description  and 
kbidy  40  be  dirided  betwixt  fbern  in  separate  and  equal 
proportionsi  mfageetto  oertom  dJvedioMoonta&aed  in4he 
WiB,  by  arfAdhatt  4he|Noperty  was  ordered  to  beinvested 
iii^iefiMic  fimdsi  in  Ihe  names  of  trastees  to  be  «^ 
poiiiCedby'fhees&aeulors;  and  ammgenents  were  made 
toodrfng  euooessieiByiii  ease  of  4ic  deafth  ef  aay  of  -thele- 
gatees  under  age;  among  which  arrangemeals,  one  wasy 
Asit  If  alH  die  l^;tftees  ddioidd  die  witheut  ^issve^  before 
Aqr  anifed  at  St  years  of  age,  dien^he  firoperty  be- 
qaeatked  t^  <(hem,  was  -to  devoWe  to  ond  become  the 
pnyefty  df  ^Ifr.  Joseph  Barierj  Mr.  JMn  Siafp^  Mr. 
Frederic  Griggs  and  Mr.  ^teorge  Cofper,  %o  'be  -diVided 
hiln4i>l  Ikem  jjn  eqoid  pri^fKiitions,  oad  to  <their 
hriiia  fiir  aivar;  friiidi  laat  wenti^pcd  foar  persons^ 
Ae  IMMor  ^appointed  'as  his  exeoaloPBy  4o  see  'that 
twaylfctng  ^nvs  difly  oxeonted  and  peribnnad  accord* 
i9g\o  <hls  1^11  -and  <desire,  10  his  imkl  eocpressed;  he 
aba  «ppsiated  Mr.  BwuMs  Omnmtt,  and  Mr,  JMn 
GarraUf  mM  enculofs  in  addkioa  ita  <he  above  ^peasoBSy 
§m*iMdi  4m  4reqaested  tfc<M  'two  i(iends  woidd  aecept 
of  Cfty  pounds  oadh.  He  4llso  requested,  «that  Messrs. 
Jhrn^and  JMn  GmraU  weald  act  as  ffuavdiaas  in 
aasjoBPilidn  ^irtth  fiSr.  fOt^^perj  Mr.  Bmimr^  Mv.  Grigg 
attd  Mr>  <hpi>»  fer  <be  care  oflbe^peraana^aad  properly 
oT  Msoaai  JMa,  Etim  Jhnc  MaMniotk,  and  JMi»y 

£  2  ^niiy 
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f  8C2.  Aiiil  hf  otittr  iddenlriTes*  of  Wm6  and  qppointdMnt 

And  release^  beitriig  dale  the  sAid.  Ist  and  2d  JbmMiir^ 
1822^  and  Au^  betweetk  Joseph  BaiheTj  Johri  Sbqfp^ 
and  Freiarick  Griggs  en  tbe  one  port^  and  Peter  Tbomp- 
jte  of  tke  oiktr  part^  JaUfh  Barbery  John  Sloppy  and 
Frederidk  Origg^  in  oonsideralbn  of  the  tarn  of  29601. 
t0  dieoi  hi  band  paid  bgr  Peier  Thampmniy  at  tlietbre  of 
di^  etteatMiD'  thereof  (ibe  receipt  wheHsof  diey  did 
thereby  Itekiio^dge^)  did  appetdt^  grant,  reteite^  and 
ednroy  tuio  the  said  Peter~Thomps&n^  (in  hie  actoal 
poeMisiei^  dwn  benign  by  virtue  of  a  lease  for  m  year,) 
the  lot  No.  2.y  to  bold,  unto  the  m&I  Peter  Thoweps&nj 
hie  heirs  add  aitigntf^  for  erer,  with  asnal  eofinaaib 
from  trtnleee,  duly  eitecnted  and  attested,  aad  teetipt 
far  contideratk)»>noDey  indorsed  and  duly  witnoMed. 

^  anothev  det;!^  duly  exedated  by  Peter  Tttrntp^km, 
he  declares,  that  the  purchase-monies  mentioaed  in  tfse 
last  deed*  were  not  his  non^,  bat  thai  the  wbole  tkere- 
•f  was  tbe  atoaey  of  and  belonged  to  the  said  Jskn 
Qarrattj  and  that  the  name  of  him,  Petet  Z^iea^piM^ 
was  made  use  of  m  the  said  deed*  as  a  trustee  oidy  far 
Mkn  Gamatr  and  that  be  stood  seited  of  tbe  said 
estates  and  plremises  as  a  trustee  fai^  JUbi  Omrattf  his 
bfurs  and  amigns^  and  to  be  from  lime  to  time  osMi- 
veyed  and  di^osed  of  as  be  or  tbrf  Aodd  darMt  and 

And  by  indentures  of  kase  and  fqf>poiittnitat  and  re- 
leasr^  bearing  date  tbe  ilaid  Ist  and  ^  January  18M^  aitd 
made  between  Jde^  Bmrber^  John  Slapp^  and  FredtriA 
Qri^f  of  die  ene  part,  and  John  Qarratt  of  ibe  oAer 
part^  J69efh  Barier^  John  Sktppy  and  Preierk  Qr^,  in 
xonsideratiDV  of  tbe  sum  of  4O0Oi  to  them  in  band  ^laid 
by  John  Garrmtii  dl  the  time  of  tlie  CKeoiiti<m,  (the  m- 
eeipt  whereof  Acf  did  llierri)y  acknowMgey)  did  ap- 
pofasit  grftoty  r^UoMf  and  eoaMy  anto  the  said  JMn 
Garratif  in  his  actnil  pMM^kai  then  being,  (by  firtue 

of 
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ci  a  lease  for  a  year,)  the  lot  No.  3.,  to  boU  unto  the  «aid       1822. 
John  Garraitj  his  heirs  and  assigns,  to  the  use  of  him  .."'  ' 
llie  nid  Mkn  (xarraii^  his  heirs  and  assigns  for  ever^  ^, 

with  tisnal   covenants    from  trustees^    duly  executed,      Baibeo. 
and  rMeipt  for  consideration-money  indorsed  and  duly 
wjtaesfcd* 

Bj  aimilar  deeds  ail  the  six  executors,  in  consider- 
ation of  3602.  paid  to  them  by  the  said  John  Garratt^ 
did  appoint  and  convey  the  lot  No.  4.,  unto  and  to  the 
Via  of  the  said  John  Garratty  his  heirs  and  assigns  for 


The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the*  legal  estate  in  fee  of  and  in  lots  No.  1,  2,  3, 
and  4tf  parts  of  the  estate  in  question  in  this  cause,  or 
any  of  them,  is  well  vested  in  Peter  Thohtpmm  and  the 
DeCbndant,  John  Garratt^  or  either  of  them,  by  the  con- 
vejwioas  made  to  them. 

lUa  case  was  argued,  first,  in  Easter  term  last,  and 
ROW  for  the  second  time. 

« 

Bemnquei  and  HuUocky  Seijts.  for  the  Plamtiflfs.  It 
haing  admitted  that  there  is  no  fraud  in  this  cas^  nor 
mi§  braadi  of  trust  on  which  equity  will  interfere^  the 
only  question  is,  whether  there  exist  strict  legal  objections 
againft  any  or  all  of  these  conveyances.  It  seems  clear 
tliat  the  ex/touton  had  a  power  to  sell,  for  the  desure 
•ipresicd  by  the  testator  ii^  sufficient  to  create  such  a 
power.  Jbwn.  2  Leon.  220. ;  Bentham  v.  Wiltshire  (a) ; 
PtUtm  v.  BandalL  (b)  But  it  is  objected  to  thft  second 
and  ibird  conveyances,  that  the  acting  executors  named 
iaa  will  cannot  convey  to  one  who  has  renounced ;  and, 
lo  ihe  first  and  fourth  conveyances,  that  an  executor  or 
cannot  convey  to  himself,  it  being  assumed  that 


{a)  ^Maddocki  44*       (^)  Sugd.  on  P<nverjt  173.  notet  3d.  ed. 
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Mackintosh 
Barbbr. 


the  conveyance  to  Thompson  is  indirectly  a  conveyance 
to  Garrait. 

The  objection  to  the  second  and  third  conveyanoea 
does  not  arise;  for,  in  the  sale  of  this  estate^  the  exe- 
cutors did  not  act  qud  executors  having  an  interest,  but 
in  the  exercise  of  a  naked  power,  unaccompanied  with 
any  interest,  there  being  no  words  in  the  will  which  in- 
vest them  with  any  interest  \  so  that  in  this,  as  in  every 
case  of  the  exercise  of  a  naked  power,  [which  is  a  mere 
modification  of  a  use,  Goodill  y.  Brigham  (a),]  the  ap- 
pointee takes  under  the  original  instrument  creating  the 
power,  and  not  under  the  appointment  itself;  and 
there  can  be  no  objection  to  Garratt*s  taking  under  the 
will,  which  creates  the  power  in  question. 

Even  admitting  jBar6^,  Grigg,  andSlapp,  to  have  acted 
in  the  sale  as  executors  having  an  interest,  it  may  fairly  be 
contended,  that  the  testator  meant  that  those  three  and 
Capper  should  alone  be  concerned  in  the  sale  of  the  estate^ 
and  that  the  Garratts  were  afterwards  named,  rather  as 
guardians  to  the  children  than  as  executors.  At  all  events, 
though  a  party  may  be  still  deemed  an  executor,  who  re- 
nounces after  being  absolutely  appointed  by  the  will,  yet 
this  cannot  be  affirmed  of  a  party,  who,  renouncing 
under  a  power  of  renunciation,  given  him  by  the  words 
of  the  will  itself,  has  in  fact  never  been  absolutely  ap* 
pointed  executor.  It  is  true,  that  if  an  executor,  abso- 
lutely appointed  by  the  will,  renounces,  he  may,  not- 
withstanding, afterwards  take  out  probate,  and  act,  but 
he  cannot  set  aside  acts  done  by  the  other  executors 
without  him  ;  so  that  supposing  Garratt  to  have  been 
actually  executor,  and  to  have  renounced  under  ordi- 
nary circumstances,  still  the  statute  21  Jf.  8.  c.  4.,  ex- 
pre^ly  legalizes  a  conveyance  by  the  residue  of  the 
executors,  where  some  or  one  of  tliem  refuses. 


{a)  iB  l^  P.  196.  per  Ejre  C.  J, 
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The  only  authority  to  the  contrary,  is  a  passage  in  1822. 
Cb.  Lit*  IIS.  a.,  where  it  is  laid  down,  that  if  one  ^*"y'—'^ 
reniaes,  the  others  cannot  make  sale  to  him  that  re- 
fused,  because  he  is  party  and  privy  to  the  will,  and  Barbbr. 
remains  executor  still :  but  this  passage  rests  on  a  case 
in  Bendloe  and  DaUison^  p.  15.,  said  to  have  been  de- 
cided in  Trinity,  41  Edao.  3.,  which  is  reported  in  the 
same  words  in  the  book  called  Old  Bendloe,  p.  14.,  m 
Keilwayj  207. 5.,  and  in  Anderson,  27*  Anderson,  how- 
ever adds,  <<  Quare  the  law  after  the  said  statute."  So 
diat  the  case  is  not  entitled  to  much  weight ;  and  Lord 
Kef^fon  says  (in  WithneU  v.  Gartham)  {a),  <<  That  the 
distinction  respecting  sales  by  the  survivors,  where 
power  is  given  to  persons  by  name,  and  when  it  is 
given  by  name  of  office,  is  founded  on  law,  which  was, 
perhaps^  a  little  doubtful  in  its  origin,  and  was  the  oc- 
casion of  making  the  statute  2 1  Jf.  8.  r.  4. ;  for  it 
appears  by  the  preamble^  that  that  act  was  passed, 
rather  to  remove  doubts  than  to  make  a  new  law ;  it 
recites,  that  such  a  sale  of  lands,  qfier  the  opinion  of 
divers  persons,  can  in  no  wise  be  good  or  effectual  in 
law/'  Further,  the  reason  on  which  the  case  in  Bendloe 
was  decided,  namely,  that  the  renouncing  executor  is 
still  a  party,  applies  equally  to  cases  before  and  after  the 
statute,  so  that  if  that  reason  be  not  well  founded,  the 
second  and  third  conveyances  under  the  statute  remain 
unimpeached. 

This  leads  to  the  consideration  of  the  objection  to  the 
first  and  fourth  conveyances,  whidi  may  be  divided  into 
two  heads ;  first,  that  a  party  cannot  convey  to  himself: 
secondly,  that  at  all  events,  he  cannot  do  so  where  he  is 
an  executor,  such  a  conveyance  being  inconsistent  with 
his  duty  as  an  executor.  The  first  head  of  the  objection 
is  of  a  nature  purely  technical,  and  occasioned  by  the 

{a)  6  r.  R.  396. 
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Qarbuu 


wcient  fibrins  of  convey  wce^z  as,  with  respect  to  a  oosroy* 
ance  by  bargain  and  aale ;  a  nian  caanot  bargain  and  mU 
ta  himfiel^  because  of  tbe  supposed  abaurdity  of  such  • 
coatract;  for  the  same  reason,  he  cannot  enfeoff  himself 
or  his  wife;  but  there  is  nothing  in  tbe  commoa  law 
which  prohibits  a  conveyance  by  a  party  tfi>  himself 
provided  he  can  effect  it  consistently  with  the  tedmical 
fijrms  of  conveyance.  Thoa  a  party  may  enfeotf  another 
with  the  intent  to  take  back  the  estate  to  himself  or  tm 
himself  and  his  wife ;  so  he  may  covenant  to  staadsetaed 
to  tbe  use  of  himself  or  hia  wifie;  or  he  may  convey  to  the 
lURs  of  himself  and  his  wife;  the  owner  of  an  advowsoA 
may  present  himself;  the  donee  of  a  general  power 
of  appointment  may  execute  it  in  favour  of  hima^; 
why,  therefore^  might  not  these  exeeatora  exeeule  ia 
finvour  of  themselves,  or  (me  of  tbemselve^^  the  power  of 
appointing  to  a  purchaser  ?  or  how  in  tbe  absence  of 
fraud  can  the  conveyance  by  all  of  them  to  Thomp9imh% 
impeached?  If  an  appointmait  to  a  stranger  can  bt 
set  aside  by  proof  in  pais  that  the  stranger  takes  for  tibe 
appointor,  i|o  conveyance  under  a  power  can  be  safbw 

Then,  secondly,  tbe  principle  thai  a  trustee  cannot 
be  tbe  purchaser  of  a  trust  estate^  ia  a  mere  rule  of 
equi^;  if  proper  forms  be  obsdrvedp  the  ooftveyanot 
ia  good  at  law ;  and  unless  a  trust  baa  been  abnsd^ 
H  Court  of  Equity  will  not  set  aside  such  a  convegp* 
ance,  CampbeU  v.  Walker  {a\  Sanders  v«  WmUcer.(b) 
Even  when  equity  has  inteifered  on  tbe  ground,  that  a 
trust  has  been  abused,  it  has  always  decreed  a  reoonvey^ 
ance,  which  woijdd  be  unpecessary  if  the  conveyance  to 
the  trustee  were  void ;  and»  thoi^h  such  inteipoattioM 
)MBve  taken  place  oiv  appUoations  against  a  trustee^  there 
ia  BO  instance  of  an  aj^callon  by  a  trustee  to  set  aakle 
a  conTeyance  made  to  bhnself.    Here^  the  oonveyanoe 


(a)  5  Fes.  678, 


(A)  13  Vei.  iloj. 


IS 
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if  foir  tie  banfit  of  tlw  cnhiis  fue  tnu^  and  tHe  cause-       iftS2. 
4|iDeiices  of  holding  sodb  o  eDnvejmce  to  b^  mid|  might 
in  odier  ones  be  most  injorioas   to  sabsdqwent  kmi 
jUtf  purchas^a. 

Zm;  «ad  Vmgtan  9eT]H>^  for  tbo  DeiendmitSy  i«)Ml 
mifliy  mi  the  pwog^  in  Co.  Lit*  It^ ^  imd  thct  emt 
in  Bendhe,  which,  they  observed,  was  also  stated  m 
knr  in  I  MalL  Abf\  329.,  and  had  never  been  questioned 
in  any  snbseqnent  decision.  They  contended,  that  no 
dMiifCtioti  could  be  made  between  the  rights  of  an 
CMntulor  fivr  the  ptifpotfe  of  sale^  and  the  rigbtsF  of  aft 
cfltedMov  far  ordinary  purposes  the  law  not  recognteing 
two  iofts  of  eaeecvloi^s.  So  that,  on  these  gronntls,  the 
isecHvi  And  third  conveyances  must  be  holden  void. 

WiA  ye«pect  to  the  fourth,  that  OarraUi  noit^iniAt' 
^tandbi^  bh  rcfiMmciatlon,  remained  an  executor  for  all 
legal  purposes ;  Bobinsan  v.  PeU{a\  Middkton's  cos^.  (i) 
That  tba  interssts  of  an  executor  as  a  purchaser  were  so 
entitfdy  Opposed  to  his  duty  as  a  seller,  that  the  Ck)urts 
worid  nc^er  uphold  a  transaction,  which,  if  decided  to  be 
J^gal^  .BBgllt  ba  productive  of  the  most  ruinous  conse* 
quences  to  infants  and  others,  for  whose  benefit  executors 
were  entrusted  wHb  power.  That  where  parties  enfeoflfed 
fer  tile  purpose  of  a  re-enfeoflRincnt  to  themselves,  the 
oonvejrance  was  of  their  own  estate,  and  not  of  the  estate 
of  a  cesHii  que  trust :  and  where  a  party  presented  him- 
sdf  under  his  own  advowson,  institution  by  the  bishop, 
and  induction,  were  necessary,  before  be  could  become 
possessed  of  the  living.  So  that  there  was  no  ground  for 
saying  that  the  objection  to  the  fourth  conveyance  was 
merdy  technical,  or  that  such  a  conveyance  could  be 
supported  under  any  view  of  the  case. 

(j)  3  P.  Wnu.  ajx.  (^)  5  ti£p.  »8. 

If 
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Mackintosh 


1822,  ^  t^A^  conveyance  was  void,  so  was  also  the  first,  the 

object  of  that  being  exactly  the  same  as  the  object  of  the 
fourth,  and  quod  prohibetur  per  directum  prohibetur  et 
Bameb.  per  obliquum  (a) ;  Magdalen  College  case  (&) ;  Carmelite 
Friars^  case,  {c)  In  Jenkiris  Centuries^  p.  189,  it  was 
holden,  that  executors  could  not  retain  land  to  pay 
debts,  but  were  bound  to  sell  to  some  one  not  an  ex- 
ecutor. 

Cur.  adv»  vuU. 

The  following  certificate  was  afterwards  sent :  ^<  This 
•case  has  been  argued  before  us  by  counsel;  we  have 
considered  it,  and  are  of  opinion,  that,  under  all  the 
circumstances  within  stated,  the  legal  estate  in  lots  1 
and  2  is  well  vested  in  Peter  Thompson^  and  the  legal 
estate  in  lots  3  and  4  is  well  vested  in  the  Defendant, 
John  Garrattf  by  the  conveyances  made  to  them  re- 
spectively. 

R.  Dallas. 

•I.  xx.  X  ArX* 
J.  BURROUOH. 

J.  Richardson. 


{a)  Co.  Lit.  ^23.  b.      Wtfi^         (^)  xxJ{^.73. 
gat^s  MaxinUf  6x8.  \c)  Ibid.     Wingattf  6x9. 
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ARGUED  AND  DETERMINED  1822. 


IH  TRB 


Court  of  COMMON  PLEAS, 

AND 

OTHER  COURTS, 

IN 

Michaelmas  Term, 

In  the  Third  Year  of  the  Reign  of  George  IV. 


Palmer  and  Others  v.  Blackburn,  (a)  .  Nov.  8. 

ASSUMPSIT  on   an  open  policy  of  insurance  on  The  general 

freight.      At  the  trial  before  DaUas  C.  J.  London  principle  of 

sittings  after  Trinity  term  last,  it  appeared  that  the  ship  ^j^*^^^. 

Miana^  boand  from  the  Ea^  Indies  to  London^  .was  sured  shillt  in 

totally  lost  just  before  the  termination  of  her  voyai^e.  ^***      *  ^**"» 
•^  •'  "^  ^      recover  no 

The  freight  payable  to  the  Plaintiffs  in  the  event  of  the  more  dun  an 
safe  arriral  of  the  ship  would  have  been  S068/. ;  but  out  u^emnity, 
of  this  the  Plaintifis  must  must  have  paid  699A  9s.  for  ^^^d  byT* 
seamen's  wages,  pilotage,  light  dues,  tpnnage  duty,  and  mercantile 

u«age  clearly 
eitablished  to  the  contrary :  and  usage,  that  the  lou  in  an  open  policy  on  freight 
shall  be  adjbtted  on  the  gross,  and  not  on  the  net  amount  of  the  freight,  is  a  legal 
laage.— XWAw  C«  J.  dubittrnte. 

(a)  Ricbardjon  J.   was   ab-     term,  being  prevented  from  at- 
tent  during  the  whole  of  this     tendmg  by  ill  health. 

dock 
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1822.       dock  dues;  from  which  payment  they  were  altogedier 
p"   '  *       exempted  by  the  loss  of  the  vessel. 

9.  The  Defendant  oontended  ihat  the  Plaintiffi  were 

Blackburn,  entitled  to  recover  from  the  insurers,  not  the  amount  of 
the  gross  freijijlit,  bat  ^iily  the  amount  of  tin  net  freight^ 
after  deducting  the  charges  which  the  PlaintiflGi  most 
necessarily  have  incurred  had  the  ship  arrived  in  safe^; 
and  he  paid  iatoconit  aiAoi&A  t0  oo^r  Us  paoj^ortiaii 
of  the  amount  of  the  net  freight. 

The  Plaintifis  persisted  in  demanding  the  amount  of 
the  gross  freight,  aod  oallod  sperdumls  of  SO  and  40 
years'  experience  at  Zfoyd's,  who  concurred  in  stating 
that  though  open  policies  on  freight  were  extremely 
rare^  the  uniform  custom  in  settling  loeseB  upon  them, 
had  been  to  pay  the  assured  on  the  amount  of  the  groat 
freight. 

To  the  admission  of  this  evidence  the  Defendant  ob- 
'  jected,  on  the  ground  that  it  proposed  to  establish  the 
existence  of  a  custom  contrary  to  law,  a  policy  of  in- 
surance being  a  contract,  the  otgcct  of  which  was  to 
secure  to  iktamfmoed  a  bare  jndenmity ;  whereas ia  usage 
such  as  the  present  would  secure  to  him  a  profit  on, 
SMd  ^{lenie  us  induMnent  to  jthe  Joss  of  .sfajpu 

The  Itamed  Judge  hewing  ladvitted  the  «9idence^ 
sttlQect  to  fiHupe  discusaipn  «n  ihe  pWBt^  the  DrfendtHf 
eaU^  iwyiesses rnearijr  eqpfil  in  nuinber  md^t^pmmstk 
wihe  «lated  ^t4hey  ^iwe  not  .aware  of  ifce  nawteaegtrf 
ibe  ivaga  filiated  by  the  Pleiptift' wiMiesMu 

The  juiy  huvkig  Smod  Sof  ihe  PMaftfb  lAe  vMa 
demandy 

Bosanquet  SerjU  now  moved  for  a  rule  to  shew  cause 
wly  the  secdict  ibr  4he  KaimtAffii  ahould  ntthr^tiwVli;^ 
and  a  nonsuit,  or  a  verdict  for^he  iMendamt,  be  entond 
instead^  An  the  groui)d  that  the  evidence  admitted  for 
the  Plaintigi  ^alight  4o  jbwe  hiisn  lerfltadgd,  #nd  that,  ;Ht 

8  aU 
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all  evenU,  ibe  paage  MtablUbed  ti^areby  wai  iMOtvary       1632. 

lo  law,  and  to  the  very  nature  of  an  inauraiice.    Imttad     p'   '^ 

^  an  indemnityp  the  owner  would,  if  tiie  usage  Mne  v. 

aiutpdaed,  dcnve  a  very  great  advanti^  from  d»  iom   ^'^^'*^^* 

lof  Jiia  abip ;  w  the  presest  ioAtanoef  in  the  prapoitMi 

'Of  «ear  700  to  3068»  in  many  inslaaees  conflideraUy 

JDoce^  indeed  it  would  be  his  interest  that  the  aUp 

abould  be  Ipst  as  soon  as  possible  after  quitting  her  past 

of  dsparture^  as  he  would  then  aecure  his  fineigkt^  and 

be  saved  the  whole  expenoe  of  paying  and  prnTininnhig 

the  crew  for  the  voyage,  and  of  defraying  the  heavy 

port  obarge%  to  which  he  would  otharndse  be  liable. 

TbeBf  in  all  adyuatments  of  general  avecage  to  wfaidk 

ship^  cacge^  aad  firei^  contributed,  tke  chaiffe  "Oii 

fio^'ght  was  always  caloolated  on  the  net,  and  not  en 

the  gross  freight  (a),  and  if  the  owner  was  called  on  to 

pay  in  that  prc^fkurtionv  why  nhoidd  he  be  paid  in  a 

greater? 

DaiXAa  C.  J*  The  evidence  in  supportof  ibe  usage 
UFUB  as  alrong  as  possible;  the  evidence  on  the  part'af 
.die  Deftndaat  only  of  a  negative  character,  and  I  |Mit 
it  to  the  jury  to  consider  whether  the  xmige  was  so  na- 
lariiHis  m  lo  imply  a  knowledge  of  it  in  the  parties  to 
the  action,  and  so  to  form  a  part  of  their  contract.  But 
the  Defendant's  counsel  contends  that,  admitting  the 
existence  of  the  usage,  it  is  contrary  to  law  —  contrary 
to  the  very  principle  of  a  policy  of  insurance^  as  being 
no  more  than  a  contract  for  indemnity  —  opening  a 
wide  gate  to  fraud,  and  thence,  that  in  law,  it  cannot  be 
supported.  Without  giving  any  opinion  on  the  subject, 
I  think  the  point  of  considerable  importance,  and 
worthy  of  further  consideration. 

(a)  Park  on  Injur,  209.  7th  ed«     Manball  on  Insur*  467. 

Park 
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Park  J*    I  think  a  rule  ought  not  to  be  granted  in 
this  case.     The  chief  objection  made  on  the  part  of  the 
^,  Defendant  is,  that  the  evidence  ought  not  to  have  beeii 

Blackbubk.  admitted.  I  think  it  was  properly  admitted  on  both 
sides,  and,  if  it  was  admissible,  there  can  be  np  ground 
far  a  new  trial;  the  jury  would  have  drawn  a  very 
wrong  conclusion  if  they  had  found  there  was  no  such 
usage.  They  have  found  that  open  policies  on  frdgfat 
have  always  been  settled  in  this  manner,  and  my  ocperi*- 
ence  entirely  coincides  with  that  finding. 

BuRROUGH  J.  In  questions  on  policies  of  insurance^ 
the  course  has  always  been  to  ascertain  the  custom  of 
merchants ;  there  is  a  strong  instance  of  this  in  1  Burr, 
Bep.  (a),  where  it  being  found  to  be  an  universal  and 
well  known  usage  for  China  ships  to  unrig  and  place 
:  their  tackle  in  a  warehouse  on  Bank  Saul  in  Canton 
Biver^  the  insurers  on  a  ship  were  held  liable  for  a  loss 
happening  to  her  tackle  by  fire  on  this  Bank  Saul. 
Now,  the  usage  in  the  present  instance,  is  as  well  known 
to  all  the  brokers  as  that  was  relating  to  Bank  Saulf 
and,  in.  these  cases,  the  usage  of  trade  has  always  been 
the  ground  of  decision. 

Rule  refiised. 

{a)  Pelfy  T.  RojaJ  Exchange^  i  Burr.  341. 
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1822. 


HcjGGETT  V.  Parkin.  at^.  ,4. 

VAUGHAN  Serjt.  had  obtained  a  rule  nisi  to  quash  if  »  party  in- 

the  writ  of  capias  ad  respondendum^  and  to  set  cu"t^>c«x- 
aside  all  further  proceedings  in  this  case  for  an  irr^u-  sisting  a  rule 
larity  in  the  indorsement;  but,   upon  HuUock  Serjt  to  quash  a 
shewing  causey  it  turned  out  that  the  irregularity  was  r^J^^^  "imd 
not  in  the  writ  but  in  the  copy  served,  and  he  cited  it  turns  out 
Grqfan  v.  Lee  (a),  to  shew  that  in  such  case  the  rule  must   ^  9^^  ."''*' 
be  discharged  because  it  asks  too  much ;  the  Plaintiff  „!  the  writ* 
was  obliged  to  appear  to  support  his  writ,  when,  if  but  only  in  the 
the  sendee  of  it  had  al<me  been  impeached,  he  might  q^^^^  ^jj| 
have  admitted  the  irregularity  without  incurring  the  discharge  the 
exp^ioe  of  resistance.  "^  ^"^ 

■^  costs. 

Vaughan^  in  support  of  his  rule,  said  the  Defendant 
had  no  means  of  knowing  the  form  of  the  writ  except 
by  the  copy. 

Sedper  Curiam;  the  writ  is  good;  the  service  alone 
is  bod;  the  Court  cannot  set  aside  a  good  writ;  but  you, 
by  calling  on  them  to  do  so^  render  it  necessary  for  the 
party  to  appear  in  support  of  his  writ. 

The  rule  must  therefore  be 

Discharged,  with  costs. 


(a)  5  Taunt*  6$!' 


Vol.1. 
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Nov,  I4« 


Priddee  v.  Cooper. 


Proceis  may 
be  served  at 
any  hour. 


T/^AUGHAN  SerjU  shewed  cause  against  a  rute  ob- 
tained by  HuUock  Serjt,  to  set  aside  the  service  of 
a  capias  ad  respondendum^  and  all  subsequent  proceed- 
ings on  the  ground  of  irregularity,  because  the  service 
did  not  take  place  till  after  ten  at  night.  Fat^Aaf» 
argued  that  there  was  a  distinction  between  service  oC 
notices  and  service  of  process;  that  unless  the  latCet 
could  be  served  at  any  hour,  there  might  be  no  niean^ 
of  catching  the  Defendant. 

The  Court  being  also  clearly  of  this  opinion^  the  rule 


was 


Discliarged)  with  costs. 


Nov,  I4« 


Trickey  v.  Yeandall. 


The  Court 
will  not  de- 
cide on  the 
necessity  of 
pleas,  or  refer 
them  to  the 
prothonotary 
in  a  question 
which,  on  the 
face  of  them, 
appears  to  he 
one  of  doubt 
and  nicety. 


nrO  an  action  of  trespass,  the  Defendant  pleaded  in 
justification  a  right  of  way  which  was  variously 
described  in  several  pleas,  and  a  new  way  having  beeri 
substituted  by  the  Plaintiff  for  one  formerly  used  by 
the  Defendant,  there  were,  for  every  distinct  mode  of 
stating  the  right,  two  pleas  exactly  alike,  except  that 
one  applied  to  the  old,  and  tlie  other  to  the  new  way. 
The  fourth  and  fifth  pleas  having  described  the  right 
to  be  for  the  Defendant  to  go  "  by  himself  and  his 
servants,  and  with  horses ;''  and  the  sixth  and  seventh 
pleas,  for  the  Defendant  to  go  «  by  himself,  and  his 
servants^  mth  horses," 


15 


Pell 
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Pell  SerjL  obtained  a  nile^  calling  on  the  Defendant 
to  shew  cause  why  it  should  not  be  referred  to  the  pro- 
thonotary,  to  consider  the  several  pleas  in  the  mle 
specified,  and  to  determine  whether  the  sixth  and  seventh 
pleas  should  not  be  struck  out  as  irrelevant  and  un- 
necessary. 

Lem  Serjtf  who  shewed  cause  against  the  rula^  now 
endeavoured  to  distinguish  the  pleas,  and  urged,  that 
at  all  events  the  Court  would  not  decide  on  the  neces- 
sity of  pleas,  or  refer  them  to  the  prothonotary  in 
a  question,  which,  on  the  fiice  of  them,  appeared  to  be 
*  a  questioa  of  doubt  and  nicety. 

The  Court  concurring  in  this  position,  the  rule  was 

Discharged,  but  without  eosts. 


182d. 


Trickbt 

V. 

Teamdaix. 


MONTELLANO  V.  GaRCIAS. 

CO  long  since  as  1817  the  Defendant  had  obtained 
time  to  plead,  on  an  agreement  to  take  short  notice 
of  trial.  The  cause  having  in  the  meanwhile  been  un- 
afoi<hbty  delayed,  notice  of  trial  was  at  length  given 
b  Sarmary  last,  and  the  Plaintiff  was  in  a  condition  to 
have  sighed  judgment  in  'Easter  term  last :  having 
omitted  to  do  this,  in  the  hope  of  brining  the  Defend- 
ant to  some  terms,  the  Defendant  now  obtained  a  rule 
nut  to  ^tay  proceedings  till  security  should  have  been 
givai  for  costs,  the  Plaintiff  being  a  foreigner  and 
living  out  of  the  jurisdiction  of  the  court. 

Taddy  Seijt.,   who   shewed  cause,  cited  Mutter  v. 
Gemon  (a),  and  Steel  v.  Lacy  (J),  to  shew  that  the  De- 


Aov.  xj. 


A  Defendant 
cannot  call  for 
security  for 
costs  after  un- 
dertakiog  to 
accept  short 
notice  of  trial. 


(«)  3  Taunt.  973. 


{i)  Ihid.  in  note« 


F  2 


fendant 
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1882.       fendant  was  not  entitled  to  any  such  rule  after  baying 
MoNTELLANo  ^w^^"^!^^  ^  aCcept  short  notice  of  trial ;  to  which  the 
V.  Court  ogreeingi  the  rule  was 

Garcias.  Discharged. 


Nov.  X5.  Christie  v.  Walker  and  Four  Others. 


Where  the  af- 
fidavits to  hold 


^HE  affidavit  to  hold  to  bail  named  all  the  five  De- 
tobairnaunedf  fendants ;  a  bailable  capias  was  issued  against 
five  defend-  Walker^  m  which  the  other  four  Defendants  were  not 
baiUbirSro^  ^  named,  (either  in  the  body  of  the  writ  or  in  the  ac  etiam 
cess  was  issued  clause^)  and  serviceable  process  was  issued  against  the 

against  one,  ^^j^^^.  f^^  Defendants.  The  bailpiece  named  only 
and  serviceabJe  '^  •' 

probes. against  Walker,  of  the  five  Defendants;  the  declaration  was 
the  other  four,  against  all  five. 

who  were  not 
named  in  the 

baihUe  pro-  HuUock  Sent  moved  for  a  rule  to  shew  cause  why  an 
^^e' named  "  ^^^^^^^^^  should  not  be  entered  on  the  bailpiece^  on 
only  the  the  ground,  that  there  was  a  variance  between  the  writ 

tingle  defends    j^j  bailpiecew  and  the  declaration ;  and  he  cited  Delaf 

ant  against 

whom -the        cour  \»  Bead{a\  where  this  relief  was  granted,  on  ao- 

bailable  pro-  count  of  a  variance  between  the  affidavit  to  hold  to  bail 

and  the  declar-  *"^^  declaration ;  Kerr  v.  Sheriff'{b\  where  it  was  granted 

ationwas  for  a  variance  between  the  writ  and  the  declaration; 

fi^*^f^  and  Spalding  v. Mure  (c) ;  where  the  action  was  against 

^ts,  three,  as  surviving  partners,  and  the  declaration  against 

The  Court  them  in  their  own  right     He  also  cited  Tetherington  y. 

!^*^tr'  Golding.(d) 

ter  an  exone^  ■&   \  / 

returoa.  the 

banpiece»  g^^  ^|jg  Court,  upon  consideration,  thought  the  pre- 

rooved  for  on    ^^  ^^^  distinguishable  firom  all  those  which  had  been 

the  ground  of 
a  variance  be^ 
tween  the  {a)  2  H.  BU  278.  (e)  6T.JL  363, 

W  7 


process  and  (B)  %B,VP.  358.  (d)  7  T.  R.  Zo. 

dedaraUon. 


cited; 
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cited ;  that  here,  the  Plaintiff  was  obliged  to  sue  CNit 
two  writs,  under  the  rule  by  which  he  is  precluded 
from  joining  more  than  four  De&ndants^  in  one, 
and  ought  not  to  suffer  for  observing  the  rules  of  the 
Coart;  that  it  was  not  necessary  he  should  arrest  and 
hold  to  bail  all  the  Defendants,  or  more  of  them  than 
he  thought  fit;  that  having  arrested  only  one,  it  was 
necessary  the  bailpiece  should  agree  with  the  writ  on 
which  that  one  was  arrested ;  that  the  affidavit  of  debt 
agreed  with  the  declaration,  so  that  there  was  no  reason 
to  suppose  the  bail  were  ignorant  of  the  precise  nature 
of  the  cause  in  which  they  were  engaged. 
Upon  these  grounds  the  rule  was  refused,  and  Htdlock 

Took  nothing. 


1822. 


CHBIfiTlE 

Walkeb. 


Adams  v.  Staton. 

HTHE  Defendant  had  obtained  a  rule  to  stay  proceed* 
ingSy  on  payment  of  debt  and  costs.     The  proiho- 
notary,  under  all  the  circumstances  of  the  case,  refused 
to  allow  the  Plaintiff  any  costs ;  whereupon 

Vaughan  Serjt*  obtained  a  rule  calling  on  tlie  De- 
fiendant  to  shew  cause  why  the  prothonotary  should  not 
review  his  tascation,  contending,  that  whatever  .the  cir* 
cumstances  of  the  case  might  be,  or  whatever  the  Plain* 
tiff's  demerits,  he  was  entitled  to  some  costs,  however 
small,  by  the*  very  terms  of  the  Defendant's  rule. 

The  prothonotary  then  stated  the  circumstances  of  the 
case,  as  follows.  The  action  was  on  a  bill  of  exchange, 
part  of  which  the  Defendant  paid,  and  was  allowed  till 
a  certain  time  the  next  day  to  pay  the  residue ;  he  said, 
till  one  o'clock,  and  the  Plaintiff's  attorney  admitted 
he  was  allowed  till  eleven :  at  half  after  eleven  on  that 

F  3  day. 


Nov*  1$^ 

Where  tlie 
prothonotAiy 
refused  to  al- 
low costs  on 
account  of 
gross  miscon* 
duct  on  the 
part  of  the 
Plaintifr's  at- 
torneyy  tho 
Court  refused 
a  rule  for  the 
prothonotary 
to  review  his 
taxation, 
though  De- 
fendant had 
stayed  pro- 
ceedings under 
a  rule  for  stay- 
ing them  on 
|)ayment  of 
debt  and  coitik 
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dsy»  the  Defendant  called,  with  the  residue  of  the  moneys 
on  the  Plaintiff's  attorney,  who  was  at  home,  but  refused 
to  see  him,  desiring  him  to  call  the  neact  day.  By  the 
next  day,  three  writs  had  been  issued  on  the  bilL 

The  Court  instantly  discharged  the  rul^  and  inti- 
mated  that  such  conduct  m^t  in  future  be  visited  in  a 
different  way« 

Rule  discharged* 


Nov.  zj» 

The  Plaintiff 
in  a  spedal 
jury  ttthe  cause, 
being  under  a 
peremptory 
underUking 
to  try  at  tl^ 
next  asiizes, 
the  absence  of 
eleven  special 
jurymen  was 
held  a  suffici- 
ent reason  for 
his  declining 
to  proceed, 
(though  a  tales 
had  been 
prayed,  and 
some  of  the 
talesmen 
sworn,)  and 
theCoiirt,on 
afresh  pe- 
remptory un- 
dertakmg  to 
try  at  the  next 
fMoztBf  dis- 
chaxged  a  rule 
fiUi  for  judg- 
ment as  in 
ease  of  a  non- 
suit. 


Master  v.  Milner. 

TN  Easter  term  last  a  rule  for  judgment,  as  in  case  of 
nonsuit,  had  been  granted  in  this  cause,  (an  action  by 
a  clergyman  for  the  tithes  of  potatoes  and  turnips)  which 
rule  was  discharged,  on  a  peremptory  undertaking.  When 
the  cause  (for  which  a  special  jury  had  been  appointed) 
came  on  to  be  tried  at  the  last  Ckester  assizes,  only  one 
of  the  q)ecial  jury  attended,  and  the  Plaintifl^  fer  thai 
reason,  declined  proceeding,  though  not  till  a  tales  had 
been  prayed,  and  some  of  the  talesmen  actually  sworn. 

HvUocJc  Seijt.,  on  a  former  day  in  this  term,  obtained 
a  rule^  calling  on  the  Plaintiff  to  shew  cause,  why  the 
like  judgment  should  not  be  granted,  as  in  case  of  a 
nonsuit. 

But  the  Ciourt,  on  hearing  Taddg  Seijt,  against  die 
rule,  thought,  that  in  such  a  cause,  the  absence  of  special 
yatan  was  a  sufficient  reason  for  the  Haintiff's  declining 
to  proceed ;  and  on  his  giving  a  peremptory  undertak- 
ing, the  rule  was 

Discharged* 
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Burr  v.  FrEETHY.  Nov,  i6, 

J^  SHERIFFS  oflScer  on  the  part  of  the  Plaintiff  Where  a 

had  taken  the  Defendant's  coods  in  execution;  the  *""»^^tJi-^ 

*^  drew  his  ex- 

Plaintiff,  at  the  request  of  the  Defendant,  (and  on  re-  ecution  under 

ceiviog  from  him  a  written  consent  or  wari*ant  for  the  *  coDsent  from 
oflScer  to  levy  again  if  the  debt  should  not  be  paid  ^i^^^  ^^^^^ 
within  a  given  time,)  ordered  the  officer  to  withdraw,  should  be  a 
The  Defendant's  goods  having  been  seized  under  a  sub-  IT*^  f!^ 
sequent  execution  at  the  suit  of  another  Plaintifi^  the  not  paid  with*-^ 
Plaintiff  .Stirr^s  officer  placed  his  warrant  in  the  hands  "}  *  8^^^*** 
of  die  8ax>nd  Plaintiff's  officer  for  the  purpose  of  a  Defoidant's 
fresh  levy.     Bat  the  Defendant  having  become  a  bank-  goods  having 

mpt,  the  second  Plaintiff's  officer  left  the  residue  of  ^^  *^^^ 
^^  ^  under  an  cx- 

Ae  goods,  aft^  the  second  execution  alone  had  been  ecutkm  at  the 
aatisfied^  in  the  possession  of  the  Defendant's  assignees,  ^\  ^^.ff^^ 

,    ,    1        .      /•  .        1     ,  .  .  Plaintiff,  the 

who  contended  that  me  nrst  execution  had  been  aban-  first  Plaintiff 

doned,  as  again^jt  the  second,  and  the  claim  of  the  placed  his 

asrfgnees.    The  effects  were  sufficient  to  satisfy  both  hMS°of*die 

cxecntions,  and  the  Plaintiff,  Burr^  insisting  that  his  second  Pialn- 

execntion  had  never  in  effect  been  abandoned,  and  that  ^'^^  ^^^^* 

whoy  the  De- 

at  all  events  he  was  entitled  before  the  assignees,  ruled  fendant  having 
the  sheriff  to  retam  the  writ,  on  the  ground  that  he  l>ccoinea 
was  bound  to  satisfy  both  executions  before  considering  j„  ^^le  pMses- 

the  claim  of  the  assignees.  sion  of  hb  as- 

signees all  the 
effects  remain* 
Vaughan  Serjt.,  on  the  part  of  the  sheriff,  obtained  a  ing,  after  sa- 

xole^  calling  on  Burr  to  shew  cause  why  this  rule  for  a  tisfying  the 

Tetum  should  not  be  discharged.  ^9^  execu- 

tion,  to  the 
exclusion  of  the  first  Plaintifi^ 
The  Court,  though  the  effects  were  sufficient  to  satisfy  both  executions,  would  not 
compel  the  sheriff  to  return  the  first  Plaintiff's  writ  till  he  should  have  been  indem- 
nified, and  the  prothonotary  should  have  decided  which  of  the  parties  should  in* 
denmifyhim. 

F  4  The 
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1822.  The   Ck)urt,    after    hearing    Onslow   Seijt   against 

Vaughan^s  rule,  thought  the  sherifl^  being  excused  by 
Bun\  own  act,  ought  not  to  incur  the  expence  of  con- 
testing the  question  between  the  assignees  and  Burr:  they 
therefore  enlarged  the  rule  for  a  return,  till  the  parties 
should  have  gone  before  the  prothonotary,  and  he  should 
have  directed  a  proper  indemnity  for  the  sheriff. 


iV0o.  18.  Smal£  Demandant,  Bremridge  Tenant, 

Adams  Vouchee. 

Recovery  per*  ON  the  motion  of  Lens  Serjt.,  the  Court  permitted 
^^^1^^**  a  recovery  to  pass,  notwithstanding  some  alterations 

ing  an  alter-  which  had  been  made  on  the  &ce  of  the  cq>tion  of  the 
adon  m  the  warrants  of  attorney,  the  affidavit  of  the  due  acknow* 
^^]^|^^  of  ledgment  thereof,  and  the  notarial  certificate  :  these  in- 
attorney*  the  struments  had  been  sent  out  firom  Uiis  country  to  2V- 
dadmow-*  ^'^^^^i  ^^^  ^  through  them,  that  colony  having  by 
ledgement  mistake  been  styled  the  Island  of  Demeraroj  some  person 
thereof,  and  there^  had  in  every  instance  where  the  word  Island 
ca^&sMi,        occurred,  drawn  a  pen   through  that  word,  and  had 

written  over  it  the  word  Colony^  but  by  whom,  or  at 
what  precise  time  this  had  been  done  did  not  appear. 
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1822. 


Price  Demandant,  Watkins  Deforciant  Nov.  19. 

TENS  Seijt,  upon  an  affidavit  that  the  Deponent  The  Court  re- 
was  informed,  and  believed  the  Deforciant  in  this  ^"^  ^f  '^ 
fine  to  be  childish  and  imbecile  in  mind,  being  between  gnmting  of 
90  and  100  years  of  age^  moved  that  the  granting  of  the>(i/  of  a 
the^^  might  be  suspended  till  the  Deforciant  should  ^BdaTSi^ 
have  been  examined.     But  the  Court  thought  that,  even  the  deforciant 
if  it  could  be  taken  upon  this  affidavit  that  the  De-  "^  between 

90  and  100 

fordant  was  imbecile  at  the  present  time,  there  was  no  yem  old, 
allegation  that  she  was  so  when  the  proceeding  com-  and  imbecile 
mcnoed,  and  that  it  might  be  of  dangerous  consequence  ^  °^  * 
U>  grant  the  application.    Leru^  therefore. 

Took  nothing. 


SUMMERSETT  V.  AdAMSGN.  jy^ 

T^HE  Defendant,  an  auctioneer,  had  sold  goods  in  in  an  action  of 

1817,  under  a  commission  of  bankruptcy  against  ^]^^*^ 
the  Plfdntifl^  for  the  value  of  which  goods,  the  commis-  ^  Pblntiff's 
don  having  afterwards  been  superseded,  the  Plainti£P  witnesws 

At  the  trial  before  Dallas  C.  J.  London  sittings  after  atioa,  that  he 
Triniijf  term  last,  one  of  the  witnesses,  on  cross-exami-  ^.  ^!^  ** 
nation,   stated  he  had  heard  the  Plaintiff  say,   that  he  had  been 

dischai^ged 
under  the 
Lord»'  act  tubiequently  to  the  sale  of  the  goods  :  a  verdict  having  been  found  for 
uie  Plaintiffy  the  Court  diKharged  a  rule  nisi  to  set  it  aude»  which  had  been  moved 
hr  on  the  ground  that  the  PUintiff's  declaration  shewed  he  had  no  title  to  sue. 

he 
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\8M.  he  had  been  discharged  under  the  Lords^act(a)  in 
Jamwry  1820,  which  was  after  the  sale  of  the  goods. 
Upon  this,  the  Defendant's  counsel  objected  that  the 
Adamson*  property  in  the  goods  in  question  was  in  die  Plain- 
tiff's assignee  under  the  Lords'  act,  and  that  the  Plain- 
tiff must  be  nonsuited  for  want  of  title.  The  point  was 
reserved^  and  the  jury  found  a  verdict  for  the  PlaintifE  ' 

Taidy  Seijt.,  on  a  former  day  obtained,  on  the 
ground  of  the  objection  made  at  the  trial,  a  rule  ta 
shew  cause  why  the  verdict  for  the  Plaintiff  should  not 
be  set  aside  and  a  nonsuit  be  entered. 

hem  Serjty  who  dbewed  cause  against  the  rule^  argued 
that  a  loose  admission  of  the  Plaintiff's  upon  a  matter 
involving  knowledge  of  law  as  well  as  statement  of  fact,, 
ought  not  to  be  taken  as  conclusive  against  him ;  that 
the  Defendant,  who  raised  the  objection,  ought  to  have 
sustained  it,  not  by  the  mere  report  of  a  conversation, 
but  by  the  best  evidence  which  the  nature  of  the  case 
supplied,  by  the  appropriate  evidence  of  the  written 
assignment:  if  that  existed,  the  conversation  was  not 
evidence ;  if  it  did  not  exist,  there  had  been  no  assign- 
ment ;  besides,  the  Plaintiff  might  have  been  discharged, 
and  the  assignment  might  never  have  been  made^  or 
it  might  have  been  irregular  and  void,  so  that  the  con- 
versation reported  did  not  sustain  the  inference  which 
the  Defendant  wished  to  draw  from  it, 

Taddy^  in  support  of  his  rule,  contended  that  it  was 
not  incumbent  on  the  Defendant  to  prove  any  thing, 
but  that  the  Flaiiitiff  must  make  out  a  good  title  in 
omnibus^  or  he  could  not  sustain  his  case;  that  the 
Plaintiff's  own  admission,  touching  bis  discharge,  was 

evidence 
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evidence  of  the  most  conclusive  nature;  that  if  his  dis-  1822. 
charge  had  taken  place  without  an  assignment,  he  would 
hare  been  guilty  of  an  offence  punishable  by  trans- 
portatioii  under  the  Lords'  act,  and  the  Court  would  ADAMBoat^ 
not  presume  a  crime  to  have  been  committed.  As  to 
any  possible  irregularity  in  the  assignment,  that  in- 
strument was  part  of  the  proceedings  of  the  Court  in 
the  case  of  an  insolvent,  and  with  respect  to  the  pro- 
ccediDgs  of  a  court,  the  known  rule  was  omnia  presumurp^ 
turrUeacta* 

Dallas  C.  J.  The  only  evidence  of  a  discharge 
under  the  insolvent  debtor^s  act,  was  a  supposed  ad* 
misuon  by  the  party  himself,  for  if  he  had  been  really 
discharged,  the  fact  would  have  appeared  on  the  pro- 
oeedings  of  the  Insolvent  Debtors'  Court,  and  the  party 
who  raised  the  objection  might  have  established  it  by 
that  evidence.  But  it  has  been  urged,  that  by  his  own 
admission,  the  Plaintiff  is  devested  of  all  right  to  sue : 
that  may  be  the  case  where  the  admissicA  is  of  a  fact 
within  the  partj^s  own  knowledge^  but  not  where^  as  in 
the  present  instance,  the  matter  admitted  is  mixed  up  of 
law  and  fact.  The  property  of  which  an  insolvent  is 
devested,  certainly  becomes  vested  in  his  assignees  if 
the  provisions  of  the  statute  have  been  complied  with ; 
if  not,  it  remains  in  the  insolvent  The  statute  says  (a), 
that  the  *^  prisoner  shall  deliver  in  upon  oath,  a  full, 
tru^  and  just  account,  disclosure  and  discovery  in 
writing,  of  the  whole  of  his  real  and  personal  estate,  &c.; 
and  on  the  delivering  in  of  such  account,  the  estate  and 
efikcts  of  such  prisoner,  shall  be  assigned  and  conveyed 
by  such  prisoner  by  a  short  indorsement  on  the  back 
of  such  account."  The  right  of  the  assignees  depends 
on  an  assignment  being  legally  made  to  them,  and  on 

(a)  32  Geo,  %•  c,  a8.  j»iy* 

iU 
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1832,       i^  being  followed  up  by  possession;  here  there  has 

no  intervention  on  the  pert  of  the  assignees,  and  we 
cannot  suppose  the  whole  transaction  to  have  been 
Adamsqn.  r^ular,  merely  because  the  party  has  said  that  he  was 
discharged.  If  the  property  was  really  vested  in  the 
assignees,  the  Defendant  might  have  proved^  and  ought 
to  have  proved  that  &ct. 

Park  J.  Loose .  expressions  like  this  ought  not  to 
be  taken  as  conclusive,  that  all  has  been  rightly  done 
under  the  various  provisions  of  an  act  of  parliam^it : 
the  pELTty  who  elicited  the  su|^)osed  admbsion  on  cross- 
examination,  ought  to  have  sustained  it  by  the  pro- 
duction of  the  appropriate  evidence. 

BuRROUOH  J.  We  are  desired  to  say,  that  this  ex* 
pression  included  all  that  was  necessary  to  devote  the 
insolvent  of  his  property. .  I  think  it  does  not :  he  might 
have  been  discharged ;  but  it  docs  not  follow  as  a  matter 
of  course,  that  any  thing  was  done  to  devest  him  of  pro- 
perty.   The  rule  must  be  discharged. 

Rule  discharged. 


1 

IN  TiiE  TiiittD  Year  of  GEO.  IV.  77 

1S22. 


St.  John  v.  Champneys.  ^-w,  19. 

gY  the  53  G.  3.   c.  HI.  s,  6.  it  is  enacted,  that  ^rssOs- 
within  thirty  days  after  the  execudon  of  every  deed,  ^jj[^^  ^^^ 
bond,  instrument,  or  other  assurance,  whereby  any  an-  whhin  thirty 
nuity  or  rent  charge  shall,  from  and  after  the  passing  ^y*  *?^  ^^^ 
of  the  said  act,  be  granted  for  one  or  more  life  or  lives,  every  deed» 
or  for  any  term  of  years,  or  greater  estate  determinable  *c.  whmby 
on  one  or  more  life  or  lives,  a  memorial  of  the  date  of  II^^J^J  ^"^ 
every  such  deed,  &c«  of  the  names  of  all  the  parties,  and  thaU»  from 
of  all  the  witnesses  thereto,  and  of  the  person  or  persons  *od  after  the 

pausing  or  the 

for  whose  life  or  lives  such  annuity  or  rent  charge  said  act,  be 
shall  be  granted,  and    of  the  person  or  persons  by  g<^ted  for 
whom  the  same  is  to  be  beneficially  received,  shall  £^ ^   Imn^ 
be  enrolled  in  the  High  Court  of  Chancery,  in  the  form  of  years,  or 
or  to  the  effect  therein  exemplified,  with  such. alter-  P^^w" estate 

...  ,     .  -  aeterminable 

ations  tberem,  as  the  nature  and  circumstances  of  any  on  life  or  lives, 

particular  case    may  reasonably  require.     And   in   a  >  memorial  of 

schedule  the  following  directions  are  given,  as  to  the  ^^*    ^^ 

mode  of  describing  the  witnesses  in  the  memorial :   At  deed,  '&c.  of 

the  head  of  one  of  several  columns  which  are  to  con-  ^*  namei  of 

tun  the  substance  of  the  deed,  stand  the  words  <<  names  ^nd  all  the 

of  witnesses,"  and  underneath,  as  applicable  to  indentures  witnesses 

thereto,  and  of 
the  person  or  persons  for  whose  life  or  lives  such  annuity  or  rent  charge  shall  be 
granted*  and  of  the  person  or  persons  by  whom  the  same  is  to  be  beneficially 
recetvedt  shall  be  enrolled  in  Chancery,  in  the  form  or  to  the  effect  therein  exem« 
plified,  with  such  alterations  as  the  nature  and  circumstances  of  any  particular  case 
may  reasonably  require ;  and  in  a  schedule,  the  following  directions  are  given  as 
to  the  xnode  of  describbg  the  witnesses  in  the  memorial :  at  the  head  of  one  of 
several  columns,  which  are  to  contain  the  substance  of  the  deeds,  stand  the  words 
*<  names  of  witnesses ;"  and  underneath,  as  applicable  to  indentures  of  lease  and 

rdease,  the   letters  and  words   **  E,  F.  of ,  G.  H.  of ;*'  and  as 

applicable  to  a  bond  and  warrant  of  attorney  to  confess  judgment,  the  letters  **  E» 
F.f  G.  H."  Where  the  witnesses  to  the  deeds  were  attorneys'  clerks,  Held,  that 
thgr  wwe  sufficiently  described  in  the  memorial  as  clerks  to  Jg.  H.  (their  employer,) 
,ofgrfthe  eroptoyers  retiqence.j  "  — — - 

of 
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1 822.  of  lease  and  release,  the  letters  and  words  "£.  JRof— - 

^     _   ^  G.  H.  of             f  and  as  applicable  to  a  bond  and  war- 

^,  rant  of  attorney  to  confess  judgment,  the  letters  <*  E.  F.f 

Champneys.  G.W* 

In  Hilary  term,  1822,  the  Court  of  King's  Bench 
putting  a  construction  on  this  part  of  the  statute^  de- 
cided, in  a  case  where  the  witness  was  an  attomqr^i 
cferk,  that  the  witness's  place  of  abode  ou^t  to  be 
stated ;  and  that  it  was  not  a  sufficient  statement  of  his 
abode  to  describe  him  as  clerk  to  an  attomeyi  and  then 
to  state  the  attorney's  abode,  (a) 

In  Jidy  1822,  an  act  of  parliament  was  passed,  which, 
[after  reciting  the  enactment  of  53  G.  3.  c.  141*9  and  that 
in  consequence  of  such  indistinct  enactment,  it  mi^tbe 
doubtful  whether  it  was  the  intention  of  the  l^slature  to 
require  any,  or  if  any,  what  description  should  be  added 
to  the  names  of  the  witnesses  in  the  memorial  of  any 
annuity  deed,]  —  declared,  "  that  by  the  said  act  of  tho 
58  G.  3.  c.  141.,  no  further  or  other  description  of  the 
subscribing  witness  or  witnesses  to  any  deed,  &c.  where- 
by any  annuity  or  rent  charge  is  or  may  be  granted, 
is  required  in  the  memorial  thereof,  besides  the  names 
of  all  such  witnesses,  and  so  the  said  act  shall  be  con- 
strued, deemed,  and  taken :"  with  a  proviso^  ^^  that  this 
act  shall  not  affect  or  prejudice  any  suit  or  proceeding  at 
law  or  in  equity,  commenced  on  or  before  the  3 1st  day  of 
May^  1822,  and  now  depending,  upon  the  ground  of  an 
alleged  defect  in  the  memorial  thereof  in  not  describing 
the  witnesses  thereto,  otherwise  than  by  his,  her,  or 
their  name  or  names,  for  avoiding  any  such  deed,  &&** 

In  ]  818,  the  Defendant,  Sir  Thomas  Saaymmer  Champa 
neys  «id  his  wife  had  granted  an  annuity  to  the  Plain- 
tifi^  General  St.  Johtij  secured  by  a  warrant  of  attorney 
to  enter  up  judgm^it,  and  in  the  memorial  of  this  an- 
nuity, the  witnesses  to  the  instruments  were  described 

{a)  Darwin  v.  Lincoln,  5  B.  £*f  y4. 444.    Smttb  v.  Pritehardf  id*  717- 

as 


IN  THE  Third  Year  of  GEO.  IV,  79 


as  follows:  *^  Thomas  James  Denkin,  James  Fellou  Cookej        \B22. 
clerks  to  Mr,  Edward  Howard^  of  Corke^treet,   Bw"     \,    '^ '   ' 
lingfon  Gardensj  in  the  county  of  Middlesex J^  *  ^^ 

In  Easter  term  laat^  Laxx>es  Serjt.,  on  behalf  of  tbe  Champneys^ 
Defendant,  obtained  a  rule,  calling  on  the  Plaintiff  to 
shew  cause  why  all  the  several  proceedings  upon  the 
judgment  signed  in  this  cause  should  not  be  stayed, 
and  why  the  annuity  granted  by  the  Defendant  and  his 
wife  to  the  Plaintiff  should  not  be  set  aside ;  and  why 
the  deeds  whereby  the  said  annuity  was  secured,  should 
not  be  delivered  up  to  be  cancelled,  and  the  said  judg- 
ment vacated,  a  part  of  the  consideration  money  having 
been  retained,  and  the  memorial  being  defective  in  not. 
stating  the  names  of  all  the  persons  by  whom  the  said 
annmty  was  to  be  beneficiaUy  received,  and  in  not  stating 
the  place  of  abode  of  the  witnesses  to  the  said  several 
deeds. 

The  last  mentioned  act  of  parliament  (3  G.  4.  c.  92. )j 
being  actually  in  progress  in  the  legislature  when  this 
rule  was  obtained,  the  discussion  on  the  rule  was 
pQSt{X)ned  tiU  tbe  present  term ;  when,  it  having  been 
admitted  that  no  part  of  the  consideration  money  had 
been  retained  by  General  St.  John^  and  that  there  was 
no  omission  of  names  of  persons  by  whom  the  annuity 
had  been  b^i^cially  received, 

Vaughan  and  Tadib^  Serjts^  who  shewed  cause  against 
the  rule^  argued  to  the  following  effect.  First,  the 
present  case  is  not  within  the  proviso  of  3  6. 4.  c.  92« 
s.  4^  which  €xcq)t8  from  the  operation  of  that  act  all 
proceedings  commenced  before  31st  of  May,  1822^  and 
at  the  time  of  passing  the  act,  depending^  *<  upon  the 
ground  of  an  allied  defect  in  the  memorial  of  the  deeds, 
in  not  descriUng  the  witnesses  thereto,  otherwise  than  by 
hiBi  her,  or  their  name  or  names."  The  defect  objected 
to  in  the  present  cause,  is  not  an  omission  to  describe  the 

witnesses. 
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1822.        witnesses,  farther  or  otherwise  than  by  namei  but  the 

^  "^'^  '     having  added  to  the  names  a  description  diflerent  ftom 

' ,,.  that,  which  (according  to  decisions  in  the  Court  of  King^s 

CHAMPWBYs.    Bench)isrequiredby53G.3,c.  141.   Ifthe  present  case 

is  not  within  the  proviso  in  5. 4.  of  3  G.  4.  c.  92.,  then  by 
the  express  enactment  of  that  statute^  there  is  an  end  of 
the  objection  toudiing  the  description  of  these  witnesses. 
Admitting,  however,  for  the  purpose  of  argument, 
that  the  present  case  is  excepted  from  the  operation  of  ^ 
3  6. 4.  c.  92«  then  the  witnesses  must  be  described  ac- 
cording to  the  provisions  of  53  G.  3.  c  141.  Now  that 
act  does  not  any  where  require,  that  the  witnesses'  place 
of  abode  shall  be  described  in  the  memorial,  but  only  their 
names ;  as  the  object  of  the  memorial  is  to  set  oiit  the 
substance  of  the  deed.  The  schedule  of  the  act,  indeed, 
which  directs  in  what  manner  the  material  parts  of  an 
annuity  deed  shall  be  set  out,  contains  several  cokunnsy 
at  the  head  of  one  of  which  are  the  words  <<  names  of  wit- 
nesses,^ and  underneath,  as  applicable  to  indentures  of 
lease  and  release,  the  letters  and  words  <*  JE.  t.  of  ** 

and  *<  G.  H.  of  "  from  whence  it  might  be  infer- 

red, that  some  description  was  required  to  be  given  to  the 
witness ;  though  there  is  no  reason  for  saying  that  such 
description  was  meant  to  be  of  his  place  of  abode^ 
rather  than  of  his  place  of  occupation :  however,  it  should 
seem,  that  the  word  ^*  of"  may  have  crept  in  through 
inadvertence,  or  without  any  particular  meaning;  since 
further  on,  as  applicable  to  a  bond  and  warrant  of 
attorney  to  confess  judgment,  the  letters  £.  P.  and  G.  H. 
are  inserted  without  the  addition  of  the  word  **of." 
But  admitting,  that  by  virtue  of  the  word  "of**  in  the 
schedule,  some  description  is  required  of  the  witnesses 
to  the  deed  of  lease  and  release,  why  must  that  descrip- 
tion in  all  cases  be  of  the  abode  of  the  witness ;  why 
may  it  not  vary  according  to  circumstances,  as  the 
blank  left  after  the  word  **  of,**  and  the  very  words  of 
16  the 
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the  enacting  dause  must  lead  us  to  infer  was  the  in- 
tention of  the  legislature  ?  The  object  of  the  act  was 
hj  a^  veoorded  memorial  to  secure  the  means  of  en-  "*'^ 
quiiy  into  annuity  transactions  whenever  circum-  Champnets. 
istances  should  call  for  enquiry:  if  sO|  an  attomqr's 
derk  is  much  more  likely  to  be  heard  of  at  the  house  of 
kis  employer,  than  in  an  obscure  lodging.  In  affidavits 
to  hold  to  bail»  and  in  other  matters  touching  process, 
attorney's  clerks  have  always  inserted  the  place  of  their 
principal's  residence,  where  such  clerks  have  been  oo- 
copied  during  the  day,  and  not  their  place  of  abode  at 
night;  and  Lord  ElUfiborougk  thought  this  the  better 
deecriptkm  in  cases  where  much  strictness  is  required^ 
Haskpe  v.  Thome,  (a)  It  is  true,  the  Court  of  King's 
Bench  have  come  to  a  different  decision  in  Daram  v. 
Unooln^  and  Sm^  v.  Pritchard ;  but  for  the  reasons 
befcre  given,  those  decisions  do  not  seem  sustamable 
either  under  the  letter  or  the  intention  of  53  G.  3« 
e.14,1. 

ZcRMi  and  Peake  Serjts.,  in  support  of  the  rule^  con- 
tended that  this  case  was  within  the  proviso  of  3  6. 4. 
e.9S^  and  that  to  give  that  proviso  the  narrow  and  critical 
construction  attempted  on  the  other  side,  would  deprive 
it  of  all  useful  efiect.  Further,  they  argued  that  the 
5  Q»  4n  c.  92.  was  only  prospectively  declaratory ;  for,  if 
it  were  otherwise^  and  should  be  held  in  effect  to  re- 
verse the  decisions  in  the  King's  Bench,  the  proviso 
wonld  be  a  mere  mockery  as  to  the  present  Defendant ; 
that  therefore^  as  to  this  case^  the  53  G.  S.  c.  14U  must 
be  construed  as  if  the  3  G.  4.  c.  92.  had  never  passed : 
so  construing  that  act,  and  the  preceding  act  of  17  6. 3. 
C.36.,  they  omtended  that  nothing  would  satisfy  the 
intention  of  those  acts,  and  the  blank  left  afler  the 

(a)  lALisf  S.  103. 

Vol.  I.  G  word 
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word  *<  of "  in  53  G.  3.  c.  141:.,  bat  a  descripdon 

of  the  witness's  place  of  abode,  that  being  the  only  place 
^.  in  which  enquiry  for  the  witness  could  be  made  wkh 

Champnbys.  probability  of  success^  inasmuch  as  the  grantor's-  ait* 
tornqr  might  be  implicated  in  transactions  which  wovU 
have  the  effect  of  setting  the  annuity  aside^  and  mi^it 
refuse  to  give  the  address  of  a  clerk  who  might  be  o^ 
longer  in  his  service.  They  concluded  by  relying  on 
Darwin  v.  Lincoln  and  Smith  v.  Priichari, 

Dallas  C*  J.  It  is  admitted  that  this  case  is  firee 
from  any  objection  on  the  ground  of  retainer  of  part  of 
the  consideration  paid  for  the  annuity^  or  of  privity  on 
the  part  of  General  &•  J(An^  to  the  conduct  or  misoon- 
duct  of  Gibbs  and  Hctooard  :  thi^  is  a  fair  and  hononr- 
able  case ;  asserted  to  be  so  on  one  side ;  not  denied  on 
the  other :  and  though  the  motion  was  made  on  the 
ground  of  a  retainer  of  part  of  the  consideration^  tkat 
ground  has  been  abandoned,  and  the  only  objection  now 
remaining,  is,  that  the  witnesses  have  been  described  by 
their  place  of  occupation  and  not  by  their  place  of 
abode;  it  is  not  pretended  that  any  inconvenience  waa 
occasioned  by  this  mode  of  description,  or  that  the 
witnesses  could  not  be  found;  the  question  resolves 
itself  into  an  objection  of  form,  against  the  merits  of  the 
case :  however,  it  is  not  the  less  entitled  to  be  considered 
in  a  court  of  justice,  because  we  must  decide  according 
to  the  law,  whatever  that  law  may  be^ 

The  question,  (which  arises  on  different  acts  (^par- 
liament,) is,  whether  the  place  of  his  occupation  be  a 
proper  description  for  the  witness  to  an  annuity  deed», 
or  the  place  of  his  abode.  With  a  view  to  this  question, 
it  will  be  necessary  for  me  to  advert  to  the  diflferenl. 
statutes  concerning  this  subject,  which  ar^  the  17  G.^Sn. 
c.  26^  53  G.  3.  €.  liL,  and  3  G.  4.  c.  92. 

And 


IK  THB  Third  Year  of  GEO.  IV. 


SS 


Arid  firsts  with  respect  to  3  G.  4.,  is  it,  or  is  it  not        1822. 
dedaratory,  and  if  so^  is  it  retrospectively  or  prospec-      \^  \      ' 
tively  so  ?     If  it  is  retrospective,  there  is  an  end  of  the  v. 

question,  (unless  the  present  case  be  excepted  by  the    CRAMPNBVSk 
proviso,)  because  the  names  only  of  the  witnesses  are 
to  be  stated  in  the  memorial,  and  not  even  the 
of  their  place  of  occupation.     Is  thk  case,  or  is 
it  not^  excepted  by  the  proviso  ? 

On  these  questions  there  may  be  difficulty,  which  I 
shall  not  now  proceed  to  examine,  though  I  think  thai 
the  present  case  was  intended  to  be  excepted  by  the 
pitmse  in  the  last  act ;  for,  if  it  was  intended  that  the 
ad  should  be  retrospective  in  every  possible  case,  there 
would  have  been  no  use  in  the  saving  clause: 

However,  admitting  this  to  be  a  case  excepted,  we^ 
most  enquire  how  the  law  stood  previously  to  the 
passii^  of  the  late  act.  In  passing  the  17  G.  3.  p.  26^ 
the  legislature  considered  the  granting  of  annuities  as  then 
practi8ed,^a  pernicious  habit ;  but  under  that  impression, 
w&at  did  it  require  the  memorial  to  contain  ?  not  the 
pkee  of  abode,  not  the  place  of  occupation,  but  merely 
die  names  of  the  witnesses.  Then  came  53  G.  3.  c.  141., 
and  in  the  interval  those  crowds  of  cases,  with  respect 
Id  which  it  was  said,  that  doubts  had  been  occasioned 
wbather  the  act  had  not  produced  more  barm  than 
good.  In  the  enacting  clause  of  53  G.  3.  f.  141.,  the 
description  of  the  witness  is  not  required  to  be  stated^ 
hot  it  IS  required  by  the  schedule,  which  lor  this  pur- 
pose must  be  considered  as  forming  part  of  the  enacting 
daiise*  But  what  does  the  schedule  say  ?  At  the  head 
of  one  of  several  columns  which  are  to  contain  the  sub^ 
sdbstance  of  the  deeds,  are  the  words  '^  names  of  wit- 
nesses,^ and  underneath,  as  applicable  to  indentures  of 
lease  and  release,  the  fetters  and  words  •*  E.  F.  of 

G.  H.  of '*        .  Not,  of  such  a  place  or 

of  such  an  occupation ;  bat  it  leaves  the  description  to 
be  varied  as  the  nature  of  the  case  may  require* 

G  2  Now 
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\S9S.  Now  the  act  mutt  be  constraed  reasonably;  that  is, 

so  as  to  suppress  wrong,  or  advance  the  remedy  against 
it: 

Champmets.  With  this  view,  let  us  proceed  by  steps,  and  enqoire 
into  the  nature  of  attestations  in  general,  for  the  object  of 
them  must  be  the  same  in  all  cases.  Attached  to  a  deed 
they  can  mean  notliing,  if  it  be  not  that  the  witnesa 
should  be  forthcoming  on  any  proper  occasion,  to  au- 
thenticate the  instrument  'he  has  attested ;  but,  whether 
they  be  attached  to  a  deed  or  will,  the  law  does  not  re- 
quire  the  witness's  place  of  occupation  or  abode.  I  agree^ 
that  cases  like  the  present  stand  on  a  different  ground ; 
that  there  may  be  one  kind  of  description  required 
in  affidavits  to  hold  to  bail,  another  in  notices  of  justifi- 
cation of  bail,  and  in  services  of  process,  another;  that 
the  nature  of  the  attestation  must  in  each  case  depend 
upon  the  nature  of  the  instrument :  but,  in  deciding  on 
the  description  proper  to  be  employed  on  such  occasion^ 
what  view  have  the  courts  taken  of  the  subject?  In 
Hadopev.  Thorn  {a)  ^  where  the  deponent,  in  an  affi- 
davit to  hold  to  bail,  was  described  by  his  place  of  ooca- 
pation,  the  counsel  relied  on  this  being  the  usual  form  ^ 
that  case  is  not  perfectly  in  point  with  the  present;  the 
practice  there  depended  on  a  rule  of  court ;  but  to  get 
at  the  meaning  of  the  rule,  we  must  look  to  the  reasott 
of  the  thing.  The  case  turned  on  a  rule  which  required 
the  true  place  of  abode,  and  true  addition  of  every  per- 
son making  an  affidavit :  The  53  G.  3.  c.  141.,  requires 
no  such  description :  and  what  did  the  Court  hold 
there,  where  so  much  more  was  required  than  under  the 
act  of  parliament  ?  It  was  contended,  that  the  place  of 
abode  meant  the  place  where  the  person  usually  slqpt ; 
Lord  EUenborough  said,  *^  that  the  words  place  qf 
abode  did  not  necessarily  mean   the  place  where  the 

(a)  iM,^S.sos. 

deponent 
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deponent  slept;  that  the  object  of  the  rale  of  court  was       1822. 

to  ascertain  the  place  where  the  deponent  was  most    \  ^-^-^ 

St»  John 
usually  to  be  found,  which  in  that  case  was  tlie  office  at        *  ^^ 

which  he  was  employed  during  the  greater  part  of  the  Champncys. 

day,  and  not  the  place  whither  he  retired  merely  for  the 

purposes  of  rest." 

Let  ns  lay  aside  for  a  moment  the  words  of  the  rule  and 
the  words  of  the  act,  and,  the  object  being  to  secure  the 
means  of  ascertaining  where  a  witness  is  to  be  found, 
consider  the  best  means  of  attaining  that  object ;  Lord 
EUenborougjk  says,  that  the  place  of  the  witness's  oc- 
cupation is  a  more  likely  place  in  which  to  find  him,  than 
that  to  which  he  retires  merely  for  the  purposes  of  rest, 
and  thus  the  question  stands  on  the  reason  of  the  thing. 

With  respect  to  this,  however,  difficulties  have  been 
nosed  in  the  course  of  the  argument,  and  it  has  been 
urgedi  that  the  requisite  information  might  be  refused 
at  die  witness's  place  of  occupation :  but  why  is  that  to 
be  presumed,  or  why  is  it  more  likely  to  happen  there 
than  at  an  obscure  lodging  ?  There  is  nothing  in  the  ob- 
jectipn,  nor  is  it  likely  that  erroneous  information  wiU  be 
given  in  the  one  place  rather  than  in  the  other. 

So  thia  here  is  a  case  strong  to  shew  what  would  be  a 
r^asop/sUe  construction  for  the  description  required  by 
the  statute.  Such,  indeed,  would  have  been  a  reasonable 
coostniction,  if  even  the  word  abode  had  been  found  in 
ih^  statute  \  instead  of  this,  a  blank  is  left  after  the  word 
^  ^  "  as  if  for  the  purpose  of  allowing  tlie  description 
to  vary,  according  to  the  peculiar  circumstances  of  each 
^cipe.  Looking  to  all  the  objects  of  the  statute,  we 
ai:e  tiound  to  give  it  a  reasonable  construction ;  and  I 
think  the  attestation  required  has  been  sufficiently  fol- 
lowed in  this  case. 

We  have  been  pressed  with  two  cases  decided  in  the 
Court  of  King's  Bench,  by  which  a  different  construction 
has  been  put  on  the  language  of  53  G.  S. 

G  3  No 
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1822.  No  person  entertains  more  req>ect  tor  the  decuuoois  of 

St  Johs      ^^^  court  than  I  do;    but,  in  order  to  estimate  the 

i;.  force  of  those  cases,  it  is  necessary  that  we  should  put 

CHA^PUKfs.  ourselves  in  the  situation  of  the  judges  of  the  court  of 

King's  Bench  when  they  pronounced  those  dedsicms : 
they  had  before  them  only  53  G.  3.,  but  since  that  time 
the  3  G.  4.  has  passed,  which  says,  that  the  53  G.  S. 
is  so  indistinctly  worded,  that  *^  it  may  be  doubtful 
whether  it  was  the  intention  of  the  legislature  to  re- 
quire any,  or  if  any,  what  description,  to  be  added  to 
the  names  of  witnesses'  in  the  memorial  of  any  deed,  &c« 
to  be  enrolled  as  aforesaid/' 

To  speak  plainly,  I  must  consider  those  cases  as 
standing  on  doubtful  grounds.  I  am  obliged  to  express 
mjrself  thus  unreservedly,  because  the  3  Geo.  4.  says, 
the  act  on  .which  those  cases  turned  is  in  itself  sufficiently 
ambiguous.  I  am  not  called  on  to  decide  what  I 
•hould  have  dcme  in  those  cases :  but,  putting  the  whole 
matter  together,  —  that  the  17  6. 8.  requires  no  descrip- 
tion of  the  abode,  —  that  the  schedule  of  53  G.  S.  is  of 
doubtful  meanings  -^  and  that,  according  to  the  3  G*  4. 
no  more  is  rendered  necessary  than  the  mere  names  of  the 
witnesses,  —  I  think  there  is  as  little  in  point  of  form  as 
pf  justice  in  the  objections  raised  against  this  memorial. 

Park  J.  expressed  himself  of  the  same  opinion,  but 
declined  saying  more,  as  his  Lordship  had  gone  so  fully 
.  into  the  subyect* 

BtJRRoUGH  J.  Hie  last  act  has  put  an  end  to  the 
question ;  but  if  it  turned  solely  on  the  construction  of 
63  G.  3.,  I  think  tliere  can  he  no  difficulty.  That  act 
requires  a  memorial  of  the  deed ;  not  any  thing  new, 
but  merely  that  the  memorial  shall  pursue  whatever  de- 
scription may  be  contained  in  the  deed;  and  this  will 
clearly  appear  by  reference  Xo  the  columns  in  the  adit- 

dule; 
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drfe;  where  there  is  provision  made  for  pursuing  the         1822. 
various  eontents  of  various  instruments;   one  column      ^  "^  ■■' 
being  applicable  to  a  lease  and  release,  another  to  a       '^- J^^^ 
bond  and  warrant  of  attorney,  and  so  on.    But  whether   CRAMPNtrs. 
this  be  so  or  not  is  immaterial,  because  the  3  G.  4.  says, 
that,    "by the  53  G. 4.  c.  141.,    no  further   or  other 
description  of  the  subscribing  witness  or  witnesses  to 
any  deed,  &c.  whereby  any  annuity  or  rent-charge  is 
cr  may  be  gpranted,  is  required  in  the  memorial  there^ 
o^  besides  the  names  of  all  such  witnesses ;"  and  that 
this  is  the  construction  to  be  put  on  the  former  act. 
The  proviso  at  the  end  of  the  3  G.  4.  does  not  appear 
ie  me  to  apply  to  the  objection  raised  in  this  particular 
The  rule^  therefore,  must  be 

Discharged  with  costs.  - 


ClAPHAM  r.  HiGHAM.  Nov.  i%. 


jmi 


[S  cause  had,  under  a  judge's  order,  been  referred  Where  a  cause 
to  an  arbitrator.     The  Drfendant,  after  having  ob-  J^bh!^ 
tained  from  the  arbitrator  time  to  examine  a  witness,  under  a  judge's 
and  procure  a  certain  writing,  instead  of  doing  so,  re-  ^f"*  *"^  /*"* 
revoked  the  submission;  notwithstanding  which,  the  before  the 
arbitrator  proceeded  to  make  his  award,  and  the  judge's  ^^^^  was 
order  afterwards,  and  after  the  submission  had  been  re-  j^^^^^^  ^J  " 
v(4[ed,  was  made  a  rule  of  court  judge's  order 

/  was  made  a 

^    .  M  1         1     1     t      .      1  1     nilc  of  court, 

HuUoci  Seijt  on  a  former  dayi  had  obtamed  a  rule  revoked  his 

to  shew  cause  why  this  award  should  not  be  set  aside,  submission, 

on  the  ground  that  it  was  made  after  the  Defendant's  y^^^^  ^^ 

submission  had  been  revoked.  an  award  not- 

withstanding 

this  levQcatbn,  the  Court  set  aside  the  award*  although  the  judge's  order  had  been 
nuide  a  rule  •£  court  before  any  application  to  set  aside  the  award. 

G  4  Cross 
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Cross  Serjt,  who  BfaeWed  cause  agaiDst  the  rule^  con- 
tended, that  whatever  might  be  the  caae»  where  the 
submiauon  was  by  deed,  a  party  could  not  revolve.. a 
snbmissioa  made  under  a  judge's  order;  that>.  if  it 
should  be  held  he  could  do  so^  by  entering  into  a  8ub» 
mission  at  every  trial,  and  revoking  it  befiNre  the  order 
was  made  a  rule  of  court  in  the  ensuing  tenn,  he  mi^t 
protract  proceedings  ad  infinitum.  It  had.  never  been 
decided  that  a  party  could  revoke  a  submission  nnder 
such  circumstances,  and  the  language  of  the  judges  in. 
^on  y.  George  (a),  seemed  to  imply  the  contrary,  as 
they  <m\y  supposed  such  a  revocation  for  the  sake  of 
argument.  In  Wood  v.  Plant  (6),  Mansfield  C*  J.  said, 
that  a  judge's  order  is  as  binding'  as  any  act  of  the 
court ;  so  that  a  revocation  of  the  submission  entered 
into  under  such  an  order,  would  be  a  contempt  of  court. 
The  award  was  either  void  or  valid :  if  void,  the  ap- 
plication to'  set  it  aside  was  nugatory :  if  valid,  it  could 
not  be  set  aside. 


HuUockf  in  support  of  his  rule^  said,  that  Aston  v. 
George  proceeded  entirely  on  the  assumption  that  the 
submission  was  revoked,  and  he  relied  on  it  as  a  case  m 
point.  He  also  mentioned  Trotter  v.  Motfs^^  an  un- 
published case^  tried  at  Nexvcastle  Summer  assizes  1821, 
and  referred  to  a  barrister  at  Newcastle,  under  an  order 
of  Nisi  Prius.  One  of  the  parties  having  discovered 
which  way  the  award  was  likely  to  be  given,  revoked 
his  submission^  before  the  order  had  been  made  a  rule 
of  court.  The  arbitrator,  nevertheless,  made  his 
award ;  and  Hullock  afterwards,  the  order  being  first 
made  a  rule  of  court,  moved  for  an  attachment  for  non- 
performance  of  the  ajward,  but  the  Court  refused  the 
attachment,  and  the  cause  was  sent  down  to  trial  again.' 


(a)  2B.^A,39S' 


(i)  I  TaiPit  47. 


Dallas 
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Dallas  €•  J,    It  is  Wear  that,  generally  speaking 
the  submission  may  be  revoked  at  any  time  before  an 
award  is  n^ade.    What,  then,  is  there  to  take  the  pre- 
sent case  out  of  the  general  rule  and  to  make  this  a 
valid  award,  though  the  arbitrator  had  no  authority  ? 
The  cause  was  submitted  to  arbitration  under  a  judge's- 
order,  which  was  made  a  rule  of  court  after  one  of  the 
parties  had  revoked  his  submission*    Will  the  subse* 
quent  rule  of  court  make  any  difference  in  the  effect  of 
the  revocation  ?    As  to  that,  if  the  submission  had  been, 
by  deed,  the  case  of  Milne  v.  Gratrix  (a),  would  be  in; 
point ;  but  in  the  subsequent  case  of  AsUm  v.  George^ 
a  distinction  was  taken  between  a  submission  by  deed 
and  a  submission  under  a  judge's  order.  The  facts  of  that 
case  were,  that  a  judge's  order  had  directed  that  a  cause 
should  be  referred,  and  that  either  party  wilfully  prevent* 
ing  the  arbitrator  from  making  an  awi^d  by  affected 
delay,  or  otherwise,  should  pay  such  costs  as  the  court 
should  think  reasonable  and  just ;  and  it.  was  holden, 
that  such  order  might  be  made  a  rule  of  court  after  one 
of  the  parties  had  revoked  the  authority  of  the  arbitra- 
tor ;  by  which,  a  sanction  is  given  to  the  course  pursued 
by  this  court,  in  making  the  judge's  order  a  rule  of 
court  after  the  submission  was  revoked.     The  same 
argument  was  used  by  Littledale  in  that  case^  as  has 
been  pressed  upon  us  here,   that,  if  the  application 
should  succeed  on  the  ground  that  the  submission  was  re- 
voked before  the  order  was  made  a  rule  of  court,  arefer- 
ence  under  a  judge's  order  at  Nisi  Prim  would,  in  future^ 
be  made  a  means  of  delaji    Here  the  authori^  was  re- 
voked before  the  order  was  made  a  rule  of  court,  which 
makes  this  case  so  nearly  resemble  Aston  v.  George^ 
that  the  language  employed  in  that  case  will  equally 
apply  to  the  present.    Abbott  C.  J.  says,  **  It  seems  to 


1822. 


(<i)   7  Eiuh  6o8. 


me 
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me  that  there  is  a  material  distinction  between  a  reference 
under  a  judge's  order  and  a  reference  by  deed ;  in  the 
latter  case  the  submission  to  arbitration  is  alone  made  a 
rule  of  court  by  virtue  of  the  statute.  It  follows,  there- 
fore^ that  when  the  submission  is  revoked,  there  re- 
mains nothing  which  can  be  made  a  rule  of  court:  a 
judge's  order,  on  the  other  hand,  may  be  made  a  rule  of 
court  without  reference  to  any  statute*  The  order  in 
this  case  contains,  not  only  the  submission  of  the  parties^ 
but  also  a  direction  that  either  party  shall,  under  cer- 
tain circumstances,  pay  such  costs  to  the  other  as  the 
Court  shall  think  reasonable  and  just*** 

The  only  ground  on  which  they  entertuned  the  ap- 
plication was,  that  the  rule  enabled  them  to  dispose  of 
the  question  of  costs ;  but  th^  took  it  for  granted  that 
th^  could  not  enforce  an  award  made  after  the  submis- 
sion had  been  revoked. 


P4HR  J.  If  there  were  any  ground  for  assisting  the 
Plaintifi^  the  Court  would  be  disposed  to  do  so  here ; 
but  it  is  hard  to  say  there  has  been  any  contempt  of 
court,  when  the  order  was  made  a  rule  subsequently  to 
the  revocation  of  the  submission.  In  Milne  v.  Gratrix 
there  was  a  rule  of  court,  and  yet  the  award  could  not 
be  sustained ;  neither  can  it  here. 

BuRROUOH  J.  Revocation  is  one  things  contempt  of 
court  another.  For  thirty  years  it  has  always  been  con- 
ridered  in  Westrmnster^hall  that  a  submission  may  be 
revoked  at  any  time  before  thk  award  is  made.  The 
present  rule  therefore  must  be  made 

Absolute. 


i 
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JEo?  parte  Cunningham.  ^^'  as- 

^UNNINGHAMj  an  attorney,  having  ceased  to  prao-  An  attorney 

tice  for  many  years,  had  obtained  a  rule  for  read-  ^^^^^  ^  ^^^ 

mission ;  but  the  prothonotary  refused  to  readmit  him  tice  may  be 

till  he  paid  all  the  arrears  of  duty  for  the  interval  during  «f^t«d 

"^  ?  without  pay- 

which  he  had  omitted  to  practise,  conceiving  that  such  ^^g  arrean  of 

was  the  rale  of  this  court.  This  was  resisted,  on  the  duty. 
ground  that,  under  the  circumstances,  no  duty  was  pay- 
able ;  and  on  the  motion  of  OndatD  Serjt  who  cited 
Ex  parte  Richards  (a)  and  Ex  parte  Smith  (6),  the 
court  ordered  him  to  be  readmitted  without  payment 
of  arrears. 


{a)  I  dfiit//  ReportJ,  xox.  {b)  Id.  69a. 


In  the  Matter  of  Knight.  nov.  %6. 

Tens  Seijt,  on  a  former  day,  moved  for  a  rule  call-  The  Court 

ing  on  Hsiightf  an  attorn^  of  this  court,  to  shew  8T»f  ^  f  "**• 
cause  why  he  should  not  pay  ovor  to  one  Hall^  money  '^^\n^. 
which  he  had  received  on  bills  which  Hall  had  requested  toniey  to  ant- 
h'un  to  get  discounted:  Lens  moved  this,  on  affidavits  ^^^^^^^ 
whichy.as  he  said,  disclosed  conduct  on  the  part  of  in  a  matter 


Knightf  amounting  perhaps  to  breach  of  good  fmth,  and  ^"^^'^'V!^  *?^ 
he  urged,  that  in  such  a  case,  the  Court  would  exercise  iog,  but  which 
its  authority  over  an  attorney,  as  being  one  of  the  mi-  appeared  to 

.  .  r  *i_  M.  have  been  en- 

Ulsters  of  the  court.  trusted  to  him 

But  as  it  appeared  that  what  was  complained  of  had  in  the  capacity 

not  been  done  in  the  course  of  any  cause  in  which  the  ^^  *"  ^"^"'^y* 

attorney 
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In  the  Matter 
of  Knioht. 


attorney  was  engaged,  and  as  no  precedent  was  fbrnished 
for  summary  interference  against  an  attorney,  except 
where  a  cause  was  depending^  the  Court  were  unwilling 
to  grant  the  rule^  observing,  that  to  procure  biUs  to  be 
discounted  was  not  within  the  peculiar  province  of  an 
attorney,  and  that  the  applicant  must  have  recourse  to 
the  ordinary  remedies  which  the  law  afforded. 

hem^  however,  having  this  day  referred  the  Court  to 
He  Wodfe  and  Others  v.  — — —  {a\  and  UTging  that  die 
present  matter  had  been  committed  to  Knight^  in  his 
character  of  attorney,  the  Court  granted  a  rule  nisi. 

{a)  %  Cifittyj  ReporUf  6Z. 


Nov*  %6. 

One  of  the 
turetiet  in  a 
replevin  bond 
bdng  a  mate- 
rial witness  in 
the  cautcy  the 
Court  granted 
anile  for  tub- 
stknting  an* 
other  surety  in 
his  placf^  ^p^y" 
grnng  theDs- 
fendant's  at* 
tornejr  notice 
of  such  rule. 


Bailey  v.  Bailet  and  Others. 

^HIS  was  an  action  of  replevin,  in  which  a  verdict 
had  been  taken  for  the  Plaintiff  subject  to  the  award 
of  an  arbitrator.  One  of  the  sureties  in  the  replevin 
bond  (which  had  been  taken  in  the  sum  of  246A)  being 
a  material  witness, 

HuUock  Seijt.,  on  a  former  day,  obtained  a  rule  nid 
fox  the  sheriff  upon  notice  of  the  rule  to  the  under- 
sh^ri£^  to  shew  cause  why  the  sheriff  should  not  release 
William  Bailey^  one  of  the  sureties  named  in  the  replevin 
bond,  from  all  liability  of  the  said  WiUia$n,  Bail^  upon 
the  said  bond,  upon  the  sheriff  or  his  undersheriff  being 
tendered  a  new  and  another  replevin  bond,  in  which 
the  Plaintiff  and  two  other  sufficient  sureties  should  be 
pbUgors  to  the  sheriff  in  the  penal  sum  of  246/.  with 
the  usual  conditions  in  a  replevin  bond,  such  sureties 

10  and 
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and  oUigon  in  such  new  bond  to  be  first  approved  of       1822. 
by  one  of  the  prothonotaries* 

No  cause  was  shewn  against  the  rule,  but  upon  a 
suggestion  from  the  prothonotary,  the  Court  this  day, 
on  making  it  absolute,  added  to  the  rule  the  condition^ 
that  it  should  be  served  upon  the  attorney  or  agent  for 
the  Defendant  in  the  action,  because  the  Defendant 
would  be  deprived  of  the  advantage  of  suing  the  sheriff 
for  taking  an  insufficient  surety,  that  surety  being  in- 
terposed by  the  authority  of  the  Court. 


RoGSBsoN  and  Another,  Executors  of  Josiah     Nov.2S' 
Stevens,  deceased,  c;.  Ladbroke  and  Others. 

j^SSUMPSIT  for  money  had  and  received  by  the  ^.'t  bankers, 
Defendants,  to  the  use  of  the  testator,  Stevens,  fornine  or  ten 

Flea,  general  issue,  with  notice  of  set-ofl^  alleging,  that  o^to  hk 

desth*  had 
been  in  the  habit  of  accommodating  him  with  a  loan  of  xooo/.  upon  the  tecurity  of 
his  promissory  note,  which  was  renewed  every  three  monthsy  die  bankers,  upon 
those  occasbDS,  discoantbg  the  note  by  placing  the  amount  of  it  to  the  credit  of  ^4., 
as  cash  paid  in  by  him,  and  debiting  him  on  the  other  side  with  the  discount.  A» 
also,  aboat  two  months  prior  to  his  death,  accepted,  payable  at  his  bankers,  a  bill 
drawn  by  ^.  on  ^.  for  467/. :  this  bill  having  been  paid  away  by  B.^  was  dis- 
coonted  by  the  bankers  for  a  holder  who  did  not  indone  it,  and  the  bankers  were 
the  holders  when  the  bill  became  due.  On  the  morning  the  l»ll  became  due,  before 
the  arnval  of  the  post,  the  bankers  who  had  then  m  their  hands,  X4si/.  of  A»'% 
money,  wrote  off  the  bill  to  the  debit  of  AJ$.  account ;  the  same  day's  post  inform- 
ing them  of  i^.'s  death  two  days  before,  they  called  upon  B*  to  pay,  and  B,  paid 
th«m  40/.  on  account  of  the  biU,  on  a  representation  from  them  that  40L  would  be 
wandng  to  make  A/$  account  right.  At  this  time  the  last  promissory  note  for 
looo^,  given  by  Ji.  to  the  bankers,  had  S3  ^7*  to  run,  but  die  bankers  immedi- 
ately entered  that  note,  as  well  as  the  bill  of  exchange,  to  the  debit  of  A.*b 
account,  allowing  on  the  other  side  a  rebate  of  discount  for  the  time  the  note  had  to  ' 
run. 

The  executors  of  A't  having,  before  the  S3  dsys  expired,  sued  the  bankers  for  the 
balance  in  their  hands  at  the  time  of  A/b  death  :  Held,  that  the  bankers  might  set- 
off against  the  demand  of  the  executors  the  467/.  written  off  on  the  bill  of  exchange, 
but  not  the  looo/.  on  the  promissory  note. 

Plaintiffs, 
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roobrson 
Ladbrokx. 


Piaintifis,  as  executors,  were  indebted  to  Defendants,  on 
a  promissory  note  for  1000/.,  drawn  ^Istjanuofyj  1882, 
and  payaUe  three  months  after  date,  and  on  a  bill  of 
exdbange  for  4672.  Ss.  SdL^  drawn  by  W.  and  6.  An^ 
drewSf  the  Ist  of  January^  1821,  accepted  by  Sf aMnt^ 
payable  two  months  after  date^  and  indorsed  to  the 
Defendants.  This  issue  was  tried  before  the  Chief  Jus- 
tice, at  the  sittings  in  London  after  last  7Vm^  term, 
and  a  verdict  was  found  for  the  Plaintifls  for  the  sum  of 
1421/.  155.  7^,  subject  to  the  opinion  of  the  Court 
upon  the  following  case. 


Josiah  StevenSj  the  testator,  who  was  a  malster  at 
Kingston^  and  also  occupied  a  farm  near  Bridol^  kept  a 
cash  account  with  the  Defendants,  who  were  bankers  in 
London^  for  nine  or  ten  years  prior  to  his  decease,  which 
happened  on  the  2d  of  Marchy  \  822,  during  which  pe- 
riod they  had  been  in  the  habit  of  accommodating  him 
with  the  loan  of  lOOO/.,  upon  the  security  of  bis  pro- 
missory  note,  which  was  renewed  every  three  months. 
The  mode  of  carrying  on  this  system  of  accommodation, 
was,  by  the  testator  delivering  to  the  Defendants  his 
promissory  note^  which  they  discounted,  according  to 
the  common  course  of  business,  placing  the  amount  of 
the  note  to  the  credit  of  the  testator's  account,  as  cash 
paid  in  by  him,  and  debiting  him  on  the  other  side  with 
the  discount ;  and  on  the  day  before  each  note  became 
due,  a  fresh  one  was  drawn  and  discounted  in  like  maa^ 
ner. 

The  lost  of  these  transactions  was  on  the  21st  of  Ja- 
nuarr/y  1822,  when  the  testator  made  his  promissory 
note  for  1000/.,  bearing  that  date^  payable  to  the  De- 
fendants, or  their  order,  at  three  months,  and  on  de* 
livering  the  same  to  them,  they  entered  1000/.  to  the 
credit  of  his  account,  as  cash  paid  in  by  him  on  that 
day,  debiting  him  on  the  other  side  with  12/.  IBs.  6d^ 

1  i  the 
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ibe  disooant  for  the  time  the  note  bad  to  ran ;  the  note 
WRs  as  follows : 

**  1 000/.  Kingston^  Jatmary  21,1 822. 

'*  Three  months  after  date^  I  promise  to  pay  Messrs. 
Ladbrokes  and  Co^  or  order,  one  thousand  pounds, 
value  received,  on  account. 

*^  Josiah  Sievens^ 
'*  Payable  at  Messrs.  Ladbrokes^  London.** 

Prior  to  this  transaction,  the  testator  being  indebted 
lo  persons  named  William  and  Creorge  Andrews^  they 
drew  upon  him  a  bill  of  exchange  for  467/.  5s.  6d.j 
bearing  date  the  1st  of  January ,  1821  (but  intended  to 
be  1822)  payable  lo  thdr  own  order,  at  two  months 
after  date^  which  he  accepted  and  made  payable  at  the 
banking-house  of  the  Defendants. 

This  bill  having  been  paid  away  by  Messrs.  Andrews^ 
was  discounted  by  the  Defendants,  Rt  the  request  of  one 
Goldmidf  a  bill-broker,  who  had  an  account  with  them, 
but  who  did  not  indorse  the  bill,  and  the  Defendants 
were  the  holders  at  the  time  of  its  becoming  due. 

On  SaUtrday^  the  2d  of  March  (two  days  before  this 
bili  became  due,  and  53  days  before  the  promissory  note 
given  by  the  testator  to  the  Defendants  arrived  at  ma- 
turity,) the  testator  died  at  his  residence  near  Bristol^ 
whereupon  Mr.  Baoilk  one  of  the  Plaintiffs,  being  there, 
addressed  a  letter  to  the  Defendants,  giving  them  in- 
formation of  the  feet. 

On  the  day  of  the  testator's  death  the  balance  of  cash 
to  the  credit  of  his  account  with  the  Defendants  was 
148 IJ.  \5$.  Id. 

Mr.  SovilTs  letter  reached  the  Defendants  by  the 
post,  before  ten  o'clock  on  Monday  morning,  the  4th  of 
March,  the  day  Andrew^s  bill  on  the  testator  became 
due;  previously  to  the  receipt  of  which  letter,  the  De- 
fendants, in  the  regular  course  of  their  business,  had 

written 
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1892.  written  off  the  bill  drawn  by  Messrs.  Andrmu  to  tbe 
debit  of  the  testator's  account  as  paid,  it  being  the  cos- 
torn  of  the  Defendants,  immediately  after  nine  o'clock 
in  the  morning,  to  write  ofl^  as  paid,  bills  in  their  hands, 
payable  at  their  own  house. 

On  the  same  morning  Mr.  Goldsmid  called  on  the 
Defendants,  and  being  informed  by  them  of  the  testator's 
death,  and  **  that  30/.  or  40/.  would  be  wanting  to 
make  Mr.  Stevenf^  account  right,''  went  to  Messrs.  An^ 
drews,  and  thea  returned  to  the  Defendants,  accom- 
panied by  WiUiam  Andreaos^  one  of  the  drawers  of  the 
bill,  who  paid  in  40A,  which  was  placed  to  the  credit  of 
the  tejstator's  account. 

It  was  admitted  by  the  Defendants,  that  this  sum  was 
paid  in  hy  Andrem  to  make  up  the  deficiency  which 
would  remun  after  cancelling  the  testator's  promissory 
note  in  their  fiivour,  and  in  entering  the  bill  of  ex- 
change and  the  promissory  note  to  the  debit  of  the  tea* 
ta^r's  account  in  the  pass4>ook,  th^  entered  lOOCML, 
due  to  themselves,  first  allowing  on  the  other  side  a 
rebate  of  discount  for  the  time  the  note  had  still  to  ran, 
and  then  they  debited  the  testator  with  467^  B$.  Sd.^ 
tbe  amount  of  his  acceptance  in  &vour  of  Messrs. 
Andrews.  In  the  ledger  of  the  Defendante  the  biU  wm 
entered  first  and  the  note  afterwards.  In  the  ledger  the 
entries  are  made  in  the  order  actually  paid,  but  in  the 
pass-book  they  are  made  according  to  the  order  in  which 
tbe  vouchers  of  the  day  happen  to  be  before  the  clerk, 
without  reference  to  actual  priority  of  payment. 

This  action  was  commenced  on  the  1 9th  of  Aprilj  five 
days  before  the  testator's  note  for  iOOOt.  in  favour  of 
the  Defendants  became  due. 

The  questions  for  the  opinion  of  the  Court  were^ 
whether  the  Plaintiffi,  under  the  circumstances,  wete 
entitled  to  recover  the  said  sum  of  1421 A  15;.  7<2*,  or 
some  and  what  part  thereof;  and  if  the  Court  should  be 

of 
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of  opinion  that  the  said  Plaintiffs  were  entitled  to  re- 
corer  the  whole,  then  the  verdict  was  to  stand  ;  if  not9 
the  whole  rerdict  was  to  be  reduced  accordingly ;  and 
if  the  Court  should  be  of  opinion  that  the  Plaintifis 
were  not  entitled  to  recover  any  part  of  the  said  sum^ 
then  the  verdict  was  to  be  entered  for  the  Defendants, 
and  either  party  was  to  be  at  liberty  to  turn  the  case 
into  a  special  verdict,  if  the  Court  should  think  fit. 


\S22. 


rogbrsoh 
Labbroxb. 


Fatigkan  Serjt.  for  the  Plaintiff.  First,  as  to  the 
bill  for  467A,  the  circumstance  that  the  Defendants,  on 
the  day  of  Steven^s  death,  called  on  Andrews,  the  in- 
dorser  of  the  bill,  to  pay  40L  towards  discharging  it, 
shews  conclusively  that  they  did  not,  as  they  assert, 
discharge  it  out  of  Sievens^s  money,  early  in  the  morning 
on  the  day  they  heard  of  his  death ;  had  ^hey  so  received 
the  contents,  they  had  no  right  afterwards  to  call  on  An* 
drewsfov  contribution.  Then,  as  to  the  note  for  10007., 
the  Defendants  could  not  have  sued  on  it;  it  was  in  fact  no 
debt  till  53  days  after  Steven^s  death,  and  this,  from  the 
circamstance  of  their  allowing  a  rebate  of  interest, 
desriy  appears  to  have  been  their  own  view  of  the  case. 
If  it  was  no  debt  due  from  Stevens  at  the  time  this 
action  commenced,  it  could  not  be  the  subject  of  set-off, 
tor  a  8et*off  must  be  available  at  the  time  the  action  is 
commenced,  or  it  comes  too  late.     Evans  V.  Prosser.  (a) 

Lens  Seijt.,  for  the  Defendant,  being  relieved  by  the 
Court  from  speaking  on  the  subject  of  the  bill  for 
467/L,  contended,  as  to  the  note  for  1000/.,  that  the  cir- 
camstance of  that  note's  having  never  been  put  into 
circulation,  but  having  always  remained  in  the  Defend- 
anlf'  hands,  was  conclusive  to  shew,  that  a  loan  of 
money  was  the  foundation  of  the  whole  transaction ;  that 


Vol.  I. 


(a)  3  T.  R,  i86. 

H 


the 


98  CASES  IN  MICHAELMAS  TERM 

1822.       the  debt  incurred  by  that  loan  was  always  due  from 

'      '      '     Stevens ;  that  the  promissory  note  was  no  more  than  a 

^^  collateral  security ;  that  where  a  note  is  unproductive, 

Ladbrokb.    the  party  is  remitted  to    his  original  right,  and  that 

Stevens  could  never  have  drawn  his  balance  out  of  the 

banker's  hands,  without  allowing  the   lOOOZ.   he  bad 

borrowed. 

Dallas  C.  J.  There  are  two  distinct  questions  in 
this  case ;  the  first  arises  on  the  bill  of  exchange  for 
467/-f  and  on  that  I  never  had  any  doubt,  nor  have  I 
now.  There  is  no  ground  whatever  for  saying  that  the 
Dfsfendants  were  not  entitled  to  pass  it  in  account.  The 
bill  was  drawn  on  the  testator,  Stevens^  and  accepted  by 
him,  payable  at  the  Defendant's  house.  On  the  morning 
when  it  was  due,  the  bill  having  been  discounted  by 
them,  they,  as  is  always  done  in  sucl^  cases,  wrote  it  off 
on  the  acceptor's  account ;  and  it  is  impossible  to  con- 
tend, that  bankers'  having  no  notice  of  the  death  of  a 
party,  are  not  entitled,  when  his  bill  becomes  due,  to 
reimburse  themselves  out  of  his  funds  in  their  hands  the 
amount  of  that  bill  which  they  have  before  discounted. 
I  feel  as  little  difficulty  on  the  other  part  of  the  case ;  I 
do  not  consider  the  whole  series  of  borrowings  to  have 
constituted  one  continued  loan,  but  that  the  advance  of 
each  sum  at  three  months'  discount  constituted  a  sepa- 
rate transaction,  on  which  the  payee  of  the  note  given 
by  the  testator  could  not  sue  till  that  note  became  due. 
The  discount  having  been  deducted,  the  notes  having 
three  months  to  run,  and  the  Defendants  having  endea- 
voured, on  the  death  of  the  testator,  to  raise  a  new 
transaction,  and  allow  a  rebate  of  interest,  without  any 
previous  consent  on  his  part,  shews  that  the  transaction 
was  not  one  continued  loan,  as  my  Brother  Lens  has 
contended.     The  Defendants    had   no  right  thus  to 
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change  the  nature  of  the  transaction,  and  to  the  extent 
of  the  1000/.  note  the  Plaintiff  must  recover. 


Park  J.  I  am  of  the  same  opinion.  The  bankers  Ladbroke. 
had  a  right  to  deduct  the  sum  which  they  had  passed 
in  account,  before  notice  of  the  testator's  death ;  but 
the  note  for  J  000/.  stands  on  a  very  different  ground : 
it  is  impossible  to  say,  that,  after  giving  credit  for 
three  months,  a  banker  can,  on  hearing  of  the  death  of 
the  party,  of  bis  own  accord,  enter  a  rebate  of  interest, 
and  come  on  the  funds  of  tlie  deceased  as  for  a  present 
debt. 

Burrough  J.  I  have  no  doubt  on  the  subject  of  the 
bill  of  exchange;  the  bankers  had  a  right,  as  early  as 
they  pleased  on  the  4th  of  March^  to  place  the  amount 
of  the  bill  to  their  own  account,  and  it  is  immaterial 
what  entry  they  made  in  the  pass-book.  The  other  is 
a  very  hard  case,  but,  as  lawyers,  we  are  bound  to  say 
the*  debt  could  not  be  set  off  till  the  day  on  which  it 
was  actually  due.  In  a  cause,  the  circumstances  of 
which  were  similar  to  the  present,  Lord  Mansfield  was 
much  disposed  to  allow  the  set-off,  till  he  was  pressed 
with  a  case  which  I  suggested  to  Mr.  Erskine^  who  was 
concerned  for  the  Plaintiff,  and  he  then  held,  that  the 
set-off  could  not  be  allowed,  as  it  would  alter  the 
distribution  of  assets. 

Judgment  for  Plaintiff  for  954/.  1 05.  1 6^ 


H  2 
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Nov»%s» 


Dillon  and  Another  v.  Rimmer. 


The  Defend- 
ant being  in- 
debted to  the 
Plaintiffs  on  a 
biU  of  ex- 


HTHE  Defendant  being  indebted  to  the  Plaintiffs  on  a 
bill  of  exchange,  renewed  the  bill  when  it  became 
due  by  giving  another  at  a  longer  date,  together  with  a 
warrant  of  attorney,  to  confess  judgment  in  case  the 
ed  the  bill  second  bill  should  not  be  paid  when  it  became  due, 
when  It  be.  and  agreed  to  pay  the  expences  of  the  warrant  of  at- 
rivb/another  ^^^"^J^'  which  was  drawn  up  by  the  Plaintiffs*  solicitor : 
at  a  longer  ,  the  first  bill  was  not  given  up,  but  the  Plaintiffs  retained 
date,  together    j^  jj^  possession.     The  second  bill  was  paid  when  it  be- 

with  a  wan^nt 

of  attorney  to  Came  due,  but  not  the  expences  of  the  warrant  of  at- 
confess judg-  tomcy,  amounting  to  2L  i2s.  Gd.  Whereupon  the 
the  second  bill  P'^^'^tlffs  sued  the  Defendant  in  assumpsit,  and  de- 
should  not  be  dared  on  the  first  bill,  adding  the  common  money 
paid  when  it  counts,  and  a  count  on  an  account  stated ;  the  jury 
and  agreed  to  found  a  verdict  for  the  Plaintiffs  for  2L  I2s.  6(f.,  without 

pay  the  ex-       specifyins?  on  what  counts  it  should  be  entered  up. 
pences  of  the      *^       "^     ^  *^      * 

warrant  of  at- 

tomey,  which        Vaughan  Serjt.,  on  a  former  day,  alleging  that  the 

r^thrPl^n-^  payment  of  the  second  bill  deprived  the  Plaintifis  of 

tiifs*  solicitor :  the  right  to  sue  on  the  first,  obtained  a  rule  nisi  for 

the  first  bill  was  entering  up   the  verdict  on  such  one  of  the  money 

not  given  up,  ,  i       1 1     i.  .  , 

but  the  Plain-  counts  as  the  court  should  direct ;  with  a  view  to  a 
tiffs  retained  it  suggestion  to  deprive  the  Plaintiffs  of  costs  under  the 

in  possession. 
The  second 

bill  was  paid  when  it  became  due,  but  not  the  expences  of  the  warrant  of  attorney, 
amounting  to  2/.  zu*  6d. ;  whereupon  the  Plaintiffs  sued  the  Defendants  in  assump- 
sit, and  declared  on  the  first  bill,  adding  the  common  money  counts,  and  a  count  on 
an  account  stated.  The  jury  found  a  verdict  for  the  Plaintiffs  for  a/,  xa/.  6^« 
without  specifying  on  what  counts  it  should  be  entered  up. 

The  Court,  with  a  view  to  a  suggestion  to  deprive  the  Plaintiffs  of  costs,  allowed 
the  verdict  to  be  entered  on  the  money  counts,  holding,  that  the  Plaintiffs  had  no 
right  to  sue  on  the  first  bill. 

London 
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London   Court   of  Conscience  act,    39  and  40  G.  «H. 
c.  104. 

Taddy  Seijt.  opposed  this  rule  on  the  ground,  that 
the  first  bill  having  been  left  in  the  Plaintiffs'  hands, 
they  were  entitled  to  sue  on  it  as  a  security  for  the  costs 
of  the  warrant  of  attorney,  which  they  might  recover  in 
the  shape  of  damages  for  non-payment  of  the  bill ;  that 
a  suit  might  be  carried  on  for  damages  though  the  debt 
had  been  tendered,  unless  it  was  tendered  on  the  very 
day  when  it   became  due;  because,   unless  it  was  so 
tendered,   the  Defendant  could  not  plead  tout  temps 
prists  and  payment   after  the  day  would  not  bar  the 
Plaintiffs'    right    to    damages,    Hume    v.   Peploe.  (a) 
Here  there  was  no  tender  or  payment  of  the  first 
billi  and  the  verdict  must  have  been  given  for  damages 
on   the  non-payment   of  that   bill,  because  there  was 
DO  other  matter  in  evidence  to  which  it  could  apply* 
As  to  the  renewed  bill  and  the  warrant  of  attorney, 
if  they  could  have  any  effect  at  all,  it  must  be  in  the 
shape  of  an  agreement,  amounting  to  an  accord  and  satis- 
fiu^tion  upon  the  subject  of  the  first  debt ;  but  no  agree- 
ment could  operate  as  an  accord  and  satisfaction  on  the 
lobject  of  a  debt,  unless  all  the  terms  of  such  agree- 
ment were  completely  performed,   whereas   here,   the 
payment  of  the  costs  of  the  warrant  of  attorney,  which 
was  one  of  the  terms  of  the  agreement,  having  never 
been  made,  and  the  first  bill   having  never  been  sur- 
rendered, the  Plaintiffs  were  remitted  to  their  original 
debt,  and  were  entitled,   with  a    view    to  costs,  to   a 
verdict  for  a  shilling  on  the   count  on  the  first  bill, 
though  perhaps  in  the  present  action,  they  might  not 
be  entitled  to  recover  the  21.  VZs.  6d.  at  all,  there  being 
no  count  appropriate  to  that  demand. 


13-22. 


Dillon 

V, 
RiMMER. 


{a)  8  Eajtf  i68. 
H  3 
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Djllok 
v. 

RlMMSR. 


Dallas  C.  J.  This  action  ought  never  to  have  been 
brought :  the  second  bill  which  was  given  in  lieu  of  the 
first  having  been  duly  paid,  there  was  not  a  shadow  of 
reason  for  suing  on  the  first  bill,  or  for  saying  it  was 
retained  as  a  security. 

The  rest  of  the  Court  concurring,  the  rule  was  made 

Absolute. 


Nov*  35« 


Short  v.  Pratt. 


The  Court 
will  not  call 
upon  an  attor- 
ney summarily 
to  answer  the 
•matters  of  an 
affidavity 
charging  hxm 
with  an  indict- 
able offence, 
but  \nll  leare 
the  parties 
complaining  to 
their  prosecu- 
tion for  the 
offence. 


pELL  Serjt.,  upon  an  affidavit,  imputing  to  two  at-* 
tomeys  of  this  court,  concerned  in  the  above 
cause,  misconduct  amounting  to  a  gross  case  of  cheat- 
ing, conspiracy,  and  maintenance;  moved  for  a  rule^ 
calling  on  them  to  shew  cause  why  they  should  not 
deliver  up  to  the  Plaintiff's  present  attorney  certain 
papers  belonging  to  the  Plaintiff  explain  certain  ac- 
counts of  monies  received  by  them  to  the  Plaintiff's 
use,  and  answer  the  matters  contained  in  the  affidavit. 

But  the  Court  thought,  that  as  a  charge  had  been 
brought  forward  clearly  amounting  to  an  indictable 
offence,  they  could  not  interfere  or  call  on  the  attorneys 
to  make  an  affidavit  in  which  they  might  be  compelled 
to  criminate  themselves :  they  therefore  recommended 
another  application,  calling  only  for  papers  and  ac- 
counts, and  refused  the  rule  for  which  Pell  had  moved* 
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Hill  v.  Chinn.  Nov.%S' 

HTHE  Defendant  had  obtained  a  rule,  calling  on  tlie  Defendant,  on 

PlaintifF  to  shew  cause  why  the  sum   of  30/.,  de-  ^"^Z^^^^^ 
x_  placed  m  the 

posited  by  the  Defendant  for  the  debt  in  this  cause,  oflficer'a  hands 

with  the  constable  of  Dcfver-castle^  together  with  1 0/.  »"  !*««  of  ^^^ 
for  costs,  at  the   time  of  the  Defendant's  arrest,  and  Hnln^drapc^ 
by  the  said  constable  paid  into  the  hands  of  the  pro-  goods ;  eight 

ihonotaries  of  this  court,  should  not  be  paid  over  to  the  ^^^  *^^  ^^ 

process  was  re- 
Defendant,  or  his  attorney,  the  Defendant  having  sur-  turnable,  the 

rendered  himself  in  discharge  of  his  bail.  Defendant 

The  PliuntifF  then  filed  an  affidavit,  stating  that  the  h^^^  prf. 

Defendant  did  not,  on  his  arrest,  deposit  30/.  or  10/.  son;  and  ten 

with  the  constable  of  Dotoa'-castle*  but   a  quantity  of  ^*y'  *^^^  ^^* 

process  was 

linen-drapery  goods ;  that  the  arrest  took  place  in  Sep-  returnable,  the 
^^iR&T*  last;  that  no  bail-bond  was  entered  into;   and  officer  who  an- 
that  the  said  sums  of  30/.  and  10/.  were  not  paid  into  fgndant  paid 
court  till  the   13th  of  Ncroember^  being  ten  days  after  into  the  hands 

the  return  of  the  process  on  which  the  Defendant  was  °^  ^^?  protho- 

notanet  30i« 

arrested,  though  the  Defendant  gave  notice  of  surren-  for  the  debt, 
dering  himself  on  the  of  1 1  th  of  November.  in  the  cause, 

and  lo/.  for 
the  costs, 
Vaughan  Serjt,  who  shewed  cause  against  the  rule,  those  bemg 

contended,  that  the  Defendant  could  not  be  entitled  to  wins  which  the 

.  .      Defendant  was 

take  this  money  out  of  court,  unless  it  was   paid  in  supposedonhis 

under  the  statute  43  G.  3.  c.  46.,  in  lieu  of  bail ;  that  an^t,  to  have 
it  could  not  be  deemed   to  have  been  paid  in   under  the^ffi^gr^* 
the  statute,  because   it  was  not  paid   at  the  time   of  lieu  of  bail, 
the  arrest,  which  the  statute  requires,  and  because  the  ^^^^^  ^i^'  ^' 
payment  was  not  made  by  money,  but  by  a  deposit  of  Defendant  was 

afterwards, 
notwithstand- 
ing renstance  on  the  part  of  the  Plaintiff,  allowed  to  take  this  money  out  of  court, 
on  the  ground  that  it  had  been  paid  in  by  mistake. 

H  4  goods; 
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goods ;  the  payment,  therefore,  must  be  considered  to 
have  been  made,  not  in  lieu  of  bail,  but  as  part  of  the 
sum  sought  to  be  recovered. 

The  Court  said  they  need  not  decide  whether  the  pay- 
ment had  been  regularly  made  under  the  statute  or  not;; 
for  admitting  that  it  had  not,  the  Defendant  havmg 
surrendered,  the  payment  must  be  taken  to  have  been 
made  in  mistake,  and  he  was  entitled  to  receive  hia 
money  again.  The  Plaintiffs  was  entitled  to  the  security 
of  bail,  or  of  a  sum  of  money  in  lieu,  or  of  a  detention 
of  the  Defendant's  person ;  but  the  Defendant  being  in 
custody,  there  could  be  no  pretence  for  retaining  the 
money  intended  to  be  paid  in  in  lieu  of  bail. 

Rule  absolute* 


Nov*  %s* 


Cramp  v.  Symons. 


Even  where 
matter  of  law 
alonei  and  no 
matter  of  fact, 
18  referred  to  a 
barrister,  the 
Court  will  not 
set  aside  an 
award  made 
hy  him,  on  the 
ground  that  it 
is  contrary  to 
law,  unless 
the  illegality 
appear  on  die 
face  of  the 
award. 


HTHIS  was  an  action  brought  to  determine  whether 
fees  for  the  interment  of  bodies  in  the  chancel  of 
the  church  were  to  be  paid  to  the  rector  or  to  the  vicar. 
The  cause  was  referred  to  a  barrister,  who  had  decided, 
by  simply  stating  in  his  award,  that  the  sum  sought  to 
be  recovered,  was  properly  paid  to  the  vicar,  and  that 
the  Plaintiff  had  no  right  to  bring  the  action  to  recover 
it  back.  The  award  then  ordered  each  party  to  pay 
his  own  costs. 

Lens  Serjt.  moved  for  a  rule  to  shew  cause  why  the 
award  should  not  be  set  aside,  and  the  question  left  open 
for  trial,  on  the  ground  that  this  decision  was  against 
law. 


TAe 


IN  THE  Third  Year  of  GEO.  IV. 

The  Court  cited  several  oases  where  barristers  bad 
been  appointed  to  determine  both  law  and  fact,  in  which 
the  courts  had  always  held  the  parties  bound  by  their 
dedttons.  (a)  Unless  an  illegality  clearly  appeared  on 
the  face  of  the  award,  they  Could  not  interfere  in  such 
a  case* 

Lens  endeavoured  to  distinguish  this  case  as  being  solely 
a  question  of  law,  and  not  a  mixed  question  of  law  and 
fact:  but  the  Court 

Refused  the  rule. 

(a)  Obace  t*  fFatmore,  13  EoJtt  357*  Price  v.  Holhtt  z  M»  &f  &iOi« 


Esparte  Brookes. 


Nov.  %y* 


pELL  Serjt.  moved  for  a  rule  to  shew  cause  why  a,  bdng  com- 

Hill^   an   attorney  of  this  court,  should  not  be  fitted  for  a 
ordered  to  pay  to  Brookes^  or  to  the  oflBcer  of  the  court,  p^I^^tor 

the  sum  of  140/.,  money  of  Brooke^s^  which  had  got  into  called  on  him 

.1  III  J 

HUTs  possession  under  the   following  circumstances:  '"-jT^^^?* 

in   the  Old  Bailey  sessions  before   the  last,  Brookes  with  to  appear 
stood  indicted  for  a  forgery :  some  time  before  his  trial,  *g*"»8t  -A, 
the  prosecutor  called  upon  Brookes  in  prison,  and  said  attorney  coo- 
that  he  had  no  wish  to  appear  against  him  on  the  trial,  cerned  (an  at- 
but  that  his  attorney  [Hill)  would  proceed  with  the  J^j  J^^d 
indictment,  unless  he  (the  prosecutor)  would  pay  him  proceed*  onlew 

his  costs,  which  he  was  unable  to  do.    It  was  then  pro-  ^^  f^**  y^^'^ 

'^        paidy  whidi 

the  prosecutor  had  no  means  of  paying:  he  then  proposed  that  j1,  should 
advance  the  money ;  Jl.  did  so»  and  it  got  into  the  hands  of  the  prosecutor't 
attorney ;  notwithstanding  this*  j1,  was  put  on  his  trial*  and  the  prosecutor  appeared 
against  him :  jl.f  however*  being  acquitted*  applied  to  this  court  to  compel  the  pro- 
sccutor^s  attorney  to  refund  the  money*  putting  in  an  affidavit  of  his  innocence  of 
the  cBeoct  charged  on  him,  and  that  he  paid  the  money  because*  from  his  know- 
ledge of  the  parties*  he  believed  his  life  in  danger. 
The  Court  refuted  to  interfere. 

posed 
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1 822*        posed  that  Brookes  should  advance  the  money  to  cover 
*  '"^^   '-'      the  costs,  and  that  the  trial  should  not  be  proceeded 

Bxparte  ,  . 

Brookes.  ^^^ »  Brookes  gave  140/.,  50/.  of  which  found  its  way 
into  HilF%  hands  before  the  trial,  and  90/.  afterwards. 
Brookes^  in  his  affidavit,  now  stated  that  he  gave  the 
money  under  the  impression,  from  his  knowledge  of  the 
parties  opposed  to  him,  that  his  life  was  in  danger, 
though  he  swore  positively  that  he  was  innocent  of  th& 
crime  of  which  he  then  stood  accused,  and  of  which  be 
was  afterwards  acquitted. 

Dallas  C.  J.  If  Brookes  has  paid  this  money  with- 
out consideration,  and  Hili  has  received  it  unlawfully, 
Brookes  has  his  remedy  at  law.  The  court,  however^ 
will  not,  on  all  occasions,  drive  a  party  from  whom  an 
attorney  withholds  money,  to  bring  his  action  at  law  for 
its  recovery,  but  will  interfere  in  a  more  summary  man- 
ner, if  it  sees  just  grounds.  Now,  is  the  party  making 
the  application  here  entitled  to  such  peremptory  inter- 
ference ?  Taking  his  own  affidavit,  what  appears  ?  — - 
that  this  person  has  paid  this  money  to  compound  a 
capital  felony.  It  is  almost  unnecessary  to  say  that, 
to  compound  a  felony  is  a  misdemeanour,  and  a  very 
high  one ;  and  subjects  the  party  so  acting  to  a  heavy 
punishment  The  party  here  has  confessed  his  endea- 
vour to  compound  a  felony,  and  now  seeks  to  recover 
the  money  by  means  of  which  he  attempted  to  commit 
the  offence.  This  is  the  first  time  I  ever  heard  such 
an  application ;  and  if  the  court  were  to  interfere  in  the 
manner  required,  they  would  be  sanctioning  a  very  high 
crime.  I  see  no  claim  whatever  which  this  party  has  to 
our  interference,  and  therefore  I  am  of  opinion  that  the 
rule  must  be  refused. 

Park  J.  and  BurroughJ.  expressed  their  concur- 
rence in  the  opinion  of  his  Lordship. 

Rule  refused* 


IN  THB  Third  Year  of  GEO.  IV. 


Dowse  v.  Garett.  ^^ov.  %$. 

^HIS  was   an  action  of  assumpsit  brought  by  the  Hones  hired 

*    PlaintifTy  as  a  farmer    of    post-horse  duties,   for  ^f  ^•^  *° 

•  /•  dragging  a 

certain  duties  due  to  him  from  the  Defendant,  for  and  stage  coach  up 

in  respect  of  divers  horses,  &c.  let  to  hire  by  the  mile^  ^  ^^9  ^^ 
to  be  used,  and  used  in  travelling  in  Great  Britain^  theooSbonw 
within  the  district  for  which  the  Plaintiff  was  farmer,  duty  of  i^. 

There  were  also  other  counts,  for  horses  let  to  hire  by  *  ™»1«>  "n<*«^ 

"^  the  57  0.3. 
the  stage,  to  be  used  in   travelling  in  Great  Britain^  ^.  5^.,  j^d 

withm  the  district  for  which  the  Plaintiff  was  fanner,  ^^  prec«ling 
and  for  horses  let  to  hire  for  a  less  period  than  28  sue-  ^^  ^  ^^ 
cessive  days,  for  drawing,   and   used  in  drawing  on  duty. 
public  roads,  carriages  used  for  travelling  post,  or  other- 
wise, where-  the  distance  at  the  time  of  the  hiring  was 
ascertiuned,  and  for  horses  let  to  hire  for  a  less  period 
than  28  successive  days,  for  drawing  carriages  on  pub- 
lic roads  used  for  travelling  post  or  otherwise,  when  the 
distance  was  not  ascertained  at  the  time  of  the  hiring ;   , 
and  also  a  general  count  for  duties  on  horses   let  to 
hire,  to  be  used  in  travelling. 

To  which  the  Defendant  pleaded  the  general  issue. 

The  cause  came  on  to  be  tried  before  Graham  B.,  at 
the  Summer  tfssizes,  1 822,  for  the  county  of  Warmickj 
when  a  verdict  was  taken  for  the  Plain ti£f^  for  2BU  Is. 
subject  to  the  opinion  of  the  Court  of  Common  Pleas, 
on  the  following  case. 

The  Plaintiff  was  the  farmer  of  the  post-horse  duties 
for  the  counties  of  Northampton^  Rutland,  Warwick^  and 
Oxford;  and  the  Defendant,  who  was  an  inn-keeper  at 
Kington,  in  the  county  of  Warwick,  was  charged  by 
the  Plaintiff,  as  farmer  of  such  duties,  for  post-horse 
duties  to  the  amount  of  32/.  55.  9<£.,  in  respect  of  two 

horses 
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horses  let  by  Defendant  on  hire,  from  the  15th  of  No- 
vember^  1818,  to  the  27th  of  March,  1821,  being  for  a 
period  of  123  weeks,  according  to  the  following  parti- 
cular of  the  Plaintiff 's  demand,  delivered  under  a  judge's 
order. 

**  To  the  amount  of  post-horse  duties  due  by  the 
Defendant  to  the  Plaintiff,  as  farmer  of  such  duties,  in 
respect  of  horses  let  by  Defendant  on  hire^  viz.  two 
horses  let  on  hire,  to  draw  or  assist  in  drawing  the 
mail  or  other  coach  up  Edge-kill,  near  Kington,  in  the 
county  of  Warwick,  from  the  1 5th  of  November,  1818,  to 
the  27th  o(  March,  1821,  being  123  weeks,  S2Z.  5s.  9d/* 

In  the  beginning  of  the  year  1819,  several  persons 
entered  into  contracts  with  the  superintendant  of  mail* 
coaches,  to  run  the  Kidderminster  mail-coach  through 
Birmingham  and  Banbwy  to  Ijondon,  and  Mr.  Charies 
Whyatt  oi  Banbury,  contracted  to  work  it  from  Kington 
to  Banbury,  the  coach  carrying  four  inside  and  three 
outside  passengers ;  the  distance  from  Kington  to  Ban^ 
bury  is  twelve  miles  and  a  hal^  the  road  passes  over 
Edge'hill,  which  is  about  three  miles  from  Kington,  ex- 
ceedingly steep,  and  about  three  quarters  of  a  mile  long, 
and  the  whole  stage  was  to  be  performed  in  one  hour 
and  fifty  minutes.  The  Defendant  being  duly  licensed 
to  let  post-horses,  agreed  with  C  Whyatt  to  furnish  him 
weekly  with  two  additional  horses,  to  hook  on  before 
the  leaders,  to  assist  in  drawing  the  mail-coach  up  Edger 
hill,  at  the  rate  or  charge  of  one  guinea  per  week.  The 
Defendant  did  accordingly,  but  with  some  exceptions, 
(when  he  happened  not  to  have  any  horses  at  liberty) 
from  the  15th  of  MarcA,  1819,  to  the  27thofMzrcA, 
1821)  furnish  weekly  such  additional  horses,  and  re- 
ceived from  C  Whyatt  one  guinea  per  week  for  the 
use  of  such  horses,  and  a  man  to  drive  them.  Such 
additional  horses  were  sent  to  the  bottom  of  Edge-hill, 
to  await  the  arrival  of  the  coach,  except  when  there 

happened 
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happened  not  to  be  time  to  send  them  thither,  and  then 
thqr  were  put  on  to  the  coach  at  Kington^  and  they  were 
always  taken  off  at  the  top  of  the  hill.  The  horses  so 
furnished  were  sometimes  horses  used  by  Defendant  as 
post-horses,  and  sometimes  they  were  his  cart-horses, 
as  it  might  happen  to  be  convenient  to  him  at  the  time : 
the  coach,  to  assist  in  drawing  which  the  two  horses  in 
question  were  used,  was  a  public  stage-coach,  and  was 
drawn  by  four  horses,  carried  the  mail,  and  was  licensed 
to  carry  passengers.  Edge-hill  being  very  steep,  and  the 
road  up  it  very  bad,  the  coach  could  not,  without  dis- 
tressing the  regular  team  of  horses  drawing  it,  have 
^rived  at  Banbury  within  the  limited  time,  without  the 
assistance  of  two  additional  horses  up  the  hill. 

The  question  for  the  opinion  of  the  Court  was,  whe* 
tber,  upon  the  construction  of  the  several  acts  of  parli- 
ament regulating  the  post-horse  duties,  the  Plaintiff  was 
entitled  to  recover  ?  If  the  Court  should  be  of  opinion 
that  the  Plaintiff  was  entitled  to  recover,  then  the  ver- 
dict was  to  stand,  otherwise  a  nonsuit  was  to  be  entered. 

The  case  turned  on  the  construction  to  be  put  on  the 
following  en^tments  in  25  G.  3.  c.  51.,  44  G.  3.  c.  98., 
and  57  G.  3.  c.  59.  By  the  25  G.  3.  c.  51.,  intituled, 
*^  An  act  for  repealing  the  duties  on  licences  taken  out 
by  persons  letting  horses  for  the  purpose  of  travelling 
post,  and  on  horses  let  to  hire  for  travelling  post  and 
by  time,  and  on  stage  coaches,  and  for  granting  other 
duties  in  lieu  thereof;  and  also  additional  duties  on 
horses  let  to  hire  for  travelling  post  and  by  time :"  after 
a  recital  of  other  previous  acts,  and  a  repeal  of  certain 
duties  granted  by  the  same,  it  is  enacted,  (a)  ^^  That 
for  and  in  respect  of  every  horse  hired  by  the  mile,  or 
stage  to  be  used  in  travelling  post  in  (h^eat  Britain^ 
there  shall  be  charged  a  duty  of  1|(2.  for  every  mile 


1822. 


(a)  i.  4. 


such 
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such  horse  shall  be  hired  to  travel  post;  and  that  for 
and  in  respect  of  every  horse  hired  for  a  day,  or  any 
less  period  of  time,  for  drawing  on  any  public  road 
any  coach  or  other  carriage  used  in  travelling  post,  by 
whatsoever  name  such  carriages  are  or  hereafter  may  be 
called  or  known  for  or  in  respect  whereof  any  rates  or 
duties  now  or  heretofore  under  the  management  of  the 
commissioners  of  excise^  are  or  have  been  made  payable 
by  any  statute  or  statutes  now  in  force,  there  shall  be 
charged,  if  the  distance  shall  be  then  ascertained,  the 
sum  of  lid.  per  mile,  and  if  the  distance  shall  not 
be  ascertained,  there  shall  be  charged  the  sum  of 
Is.  Od.  for  and  in  respect  of  each  horse  so  hired,  sudi 
duty  to  be  paid  by  the  person  or  persons  by  whom  such 
horse  shall  be  so  hired;  that  (a)  all  and  every  post- 
master, inn-keeper,  or  other  person  licensed  as  afore- 
said, who  shalL  let  any  horse  on  hire  by  the  mile  or 
stage,  to  be  used  in  travelling  post,  shall,  by  themselves 
or  servants,  previous  to  the  using  such  horse  or  horses, 
ask,  demand,  and  receive  for  the  use  of  his  majesty,  his 
heirs  and  successors,  of  and  from  the  person  or  persons 
hiring  the  same,  the  sum  of  l^eZ.  per  mile,  for  each  mile 
such  horse  shall  be  so  hired  to  travel,  at  and  afler  the 
rate  or  number  of  miles  which  he,  she,  or  they  shall 
charge  such  traveller  or  travellers,  for  the  stage  or  dis- 
tance such  horse  may  be  hired  to  go ;  and  shall,  at  the 
same  time  he  or  she  receives  payment  of  the  duty  for 
such  horse  or  horses,  deliver  or  cause  to  be  delivered  to 
the  person  hiring  such  horse,  one  or  more  of  the  stamp- 
office  tickets  thereinbefore  mentioned,  as  occasion  shall 
require,  with  the  name  of  the  sign  of  the  house,  his 
or  her  name,  the  name  of  the  city  or  place  where  sudi 
licensed  person  resides,  and  the  name  of  the  town  or 
p!ace  where  such  horse  shall  be  hired  to  go ;  that  {b) 


(a)  u  is^ 


{b)  J.  19. 


post- 
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postmasters,  &c.  letting  out  horses   to   travel  by  the 
day  or  less  period  of  time,  shall  receive,  for  the  use  of 
hb  majesty  of  the  person  hiring  them  l^^^.  for  every 
mile  such  horse  is  to  travel,  or  Is.  dd.  for  each  horse, 
where  the  distance  shall  not  be  ascertained,  and  shall 
deliver  to  them  stamp-office  tickets,  properly  filled  up ; 
that  (a)   every  horse  hired  for  the  purpose  of  draw- 
ing any  carriage  for  any  less  period  than  two  succes- 
sive complete  days,  shall  be  deemed,  for  the  purpose 
of  this  act,  to  be  hired  for  a  day,  and  shall  be  subject 
to  all  the  same  rules,  regulations,  and  restrictions,  as 
horses  hired  for  a  day  or  less  period  of  time,  for  drawing 
such  carriages  as  aforesaid,  are  by  this  act  made  liable 
and  subject  to :  that  (Jb)  every  postmaster  who  shall  take 
the  hire  for  horses  travelling  post  shall  be  accountable 
for  the  duty :    that  (c)  all  horses  hired  by  the  mile  or 
stage  shall  be  deemed  hired  to  travel  post. 

By  44  G.  S.  c.  98.  schedule  (R) 
Every  horse,  mare,  or  gelding,  hired  by  the 
mile  or  stage,  to  be  used  in  travelling  in 
Great  Britain^  for  every  mile  such  horse, 
&c.  shall  be  hired  to  go  ... 

Every  horse,  &c.  hired  for  a  less  period  of 
time  than  28  successive  days,  for  drawing 
on  any  public  road  any  coach  or  other  car- 
riage, used  in  travelling  post  or  otherwise, 
by  whatsoever  name  such  carriage  now  is  or 
may  be  hereafter  called  or  known,  if  the 
distance,  at  the  time  of  hiring  such  horse, 
&c  shall  be  ascertained,  for  every  mile  such 
horse,  &c.  shall  be  hired  to  travel 
Every  horse,  8cc.  so  hired  as  last  above  men- 
tioned, in  any  case  where  the  distance  shall 
pot,  at  the  time  of  such  hiring  be  ascer- 


5. 

0 


d. 
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(a)  u  25. 


(b)  J.  31. 


(c)  X.  4a« 
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0     2 


-     0     2^ 


tained,  for  each  day  for  which  such  horse^    s.   d. 
&C.  shall  be  so  hired  -  -         -     1     9 

Eyei*y  carriage  with  two  or  more  wheels,  by 
what  name  soever  any  such  carriage  now  is 
or  hereafter  may  be  called  or  known,  which 
shall  be  employed  as  a  public  stage-coach 
or  carriage,  for  the  purpose  of  conveying 
passengers  for  hire  to  or  from  different 
places  in  Great  Britairij  and  which  shall  be 
licensed  for  carrying  not  more  than  four 
inside  passengers,  (children  in  lap  excepted,) 
for  every  mile  any  such  carriage  shall  travel 

Which  shall  be  licensed  for  carrying  more 
than  four,  but  not  more  than  six  inside 
passengers,  for  every  mile  any  such  carriage 
shall  travel  ... 

Which  shall  be  licensed  for  carrying  more 
than  six,  but  not  more  than  eight  inside 
passengers,  for  every  mile  any  such  carriage 
shall  travel 

Which  shall  be  licensed  for  carrying  more 
than  eight,  but  not  more  then  ten  inside 
passengers,  for  every  mile  any  such  carriage 
shall  travel  -  -  - 

Which  shall  be  licensed  for  carrying  more 
than  ten  inside  passengers,  for  every  mile 
any  such  carriage  shall  travel  -         '05 

By  57  G.  3.  c.  59.,  intituled  <<  An  act  for  letting  to 
farm  the  post-horse  duties,  and  for  better  securing 
and  facilitating  the  recovery  of  the  said  duties,"  it  is 
enacted  (a),  that  the  provisions  of  the  25  G.  3.  c.  51., 
respecting  hirings  for  a  day,  and  for  any  less  period 
than  two  successive  days,  shall  be  appKed  to  hirings 


-     0     S| 
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for 
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for   less  than   28   clays;    that  (a)    from  and  after  the 
3 1  St  of  January^  1818,  where  any  person  or  persons 
so  licensed  as  aforesaid,  shall  let  to  hire  by  the  mile 
or  stage,   any   horse,    &c.   to  be   used    in   tr^^velling, 
and    shall    charge  the  person   or  persons  hiring   the 
same,  a  specific  sum  of  money  ibr  the  wiiole  stage  pi* 
distance  which  the  same  shall  be  hired  to  go,  and  not 
after  the  usual  rate  yicr  mile,  the  person  or  persons 
letting  such  horse,  &c.  shall  be  accountable  for  on^ 
fourth  part  of  the  sum  of  money  so  to  be  charged  by 
him,  her,  or   them,  as  and  for  the    duty  imposed  by 
the  44  G.S.  in  such  case,  and  shall  deliver  to  the  per- 
son or  persons  hiring  such  horse,  &c.  the  like  stamp* 
office  ticket,  as  if  the  same  had   been  charged  for  per 
mile,  and  shall  add  thereto  the  specific  sum  charged  for 
the  same ;  and  the  person  or  pei*sons  letting  such  horse, 
&c.  shall  also  enter  into  his,  her,  or  their  stamp-office 
weekly  account,  one-fourth  part  of  the  sum  so  to  be 
charged  as  aforesaid,  as  and  for  the  duty  payable  in 
respect  of  such  horse,  &c.  and  shall  pay  the  same  ac- 
cordingly to   the  collector  or  collectors,  who  shall  be 
authorised  to  receive  the  said  duties ;   and  if  any  such 
licensed  person  or  persons  shall  i*efuse  or  neglect  so  to 
do,  he,  she,  or  they  shall,  for  every  such  offence,  forfeit 
and  pay  the  sum  of  1 0/. 


1 822. 


DoWJiE 

Garett. 


Lens  Serjt  for  the  Plaintiff.  First,  the  contract 
between  the  Defendant  and  Whyatt  amounts  to  a  Jiiring 
of  the  horses  in  question  for  a  stage,  according  to  the 
letter  and  intent  of  25  G.3.  c.  51.  5. 4.  There  is  no- 
thing in  that  act  from  which  it  can  be  inferred  that  the 
word  stage  is  employed  in  any  narrow  or  technical 
sense,  but  it  rather  appears  that  in  all  cases  it  must 
depend  upon  the  contract  of  the  parties :  wherever,  in 


Vol.  I. 


(a)  J.  1 6. 
I 


such 
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1822.  g^^)|  contract  a  begiuning  and  ending  is  specified,  that 
D0W8B  ^^  ^  travelling  by  stage,  and  the  language  of  Lord  EIr 
«•  leriboroughf  in  White  Ym  Beazley  {a\  seems  conclusive  on 

this  point :  **  If  upon  the  letting  to  hire,  there  be  a 
terminus  a  quo^  and  a  terminus  ad  qtiem^  specified,  it  is  a 
hiring  for  that  space,  and  a  hiring  by  the  stage  is  a  hiring 
for  a  given  space."  That  a  stage  does  not  necessarily 
mean  the  interval  at  which  carriages  are  supplied  with 
fresh  horses,  appears  from  Fuge  v.  Cockram  {b) ;  and 
il^  according  to  Littleton^  a  tenant  for  half  a  year  is 
a  tenant  by  the  year  (c),  a  letting  for  less  than  a  mile  is 
a  letting  by  the  mile.  However,  under  the  44  6. 3^ 
€•  98.  schedule  (B),  for  a  stage  consisting  of  ascertained 
miles,  there  is  one  mode  of  charging;  for  a  distance  not 
ascertained,  another ;  and  on  a  road  meted  out  by  mile- 
stones, every  space  less  than  a  mile  may  be  considered 
as  a  dbtance  not  ascertained;  but  at  all  events,  the 
57  6.3.  c.  59.  5.16.,  removes  every  difficulty,  and 
clearly  applies  to  contracts  such  as  the  present,  by 
which  the  owner  of  the  horses  has  charged  the  person 
hiring  the  same  a  specific  sum  of  money  for  the  whole 
stage  or  distance,  and  not  ailer  the  usual  rate  per  mile, 
and  having  done  this,  he  must  be  accountable  for  one- 
fourth  part  of  the  sum  so  charged. 

Lowes  Serjt.  for  the  Defendant  First,  in  order  to 
render  a  party  liable  to  the  duty  under  these  acts  of 
parliament,  there  must  be  a  hiring  and  a  travelling. 
There  must  be,  even  according  to  5^  G.  3.  c.59. 
5. 16.,  a  hiring  for  each  stage  on  which  the  duty  is 
charged.  Now  admitting  that  three-quarters  of  a  mik 
can  be  deemed  a  stage,  here  there  was  no  hiring  for 
that  stage,  but  a  contract  for  the  use  of  horses  by  the 
week.     There  must  be  also  a  travelling :  for  the  owner 

(a)  iB.^  A.  166.       {b)  I  Prkes  Rtp.  3x7.        (f)  Litt.  s.  67. 
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of  the  horses  is  obliged  to  give  the  traveller  hiring  them 
a  ticket  to  deliver  at  the  first  turnpike  gate.  Now  where 
there  is  no  traveller,  it  can  scarcely  be  contended  there 
is  a  travelling :  but  these  horses  were  hired  to  assist  in 
conveying  the  mail,  and  they  might  frequently  proceed 
without  any  passengers  or  travellers  whatever.  Secondly, 
no  duty  attached  here  because  the  distance  for  which 
the  horses  were  engaged  was  less  than  a  mile ;  and  all 
the  statutes  impose  a  sum  per  mile,  ^^Jor  every  mile  such 
horse  shall  be  hired  to  go.*'  The  common  law  doctrine 
of  lAMeUm  touching  a  holding  by  the  year,  cannot 
i^ply  in  the  strict  construction  of  a  statute  imposing  a 
tax.  Thirdly,  9sA  mainly,  the  duty  does  not  attach 
here^  because  these  horses  were  engaged  in  drawing  a 
stage-coach.  Taking  all  these  statutes  as  in  pari  materid 
it  appears  to  have  been  the  object  of  the  legislature  to 
impose  a  tax  on  travelling.  This  tax  is  levied  in  dif* 
ferent  ways  to  meet  the  various  modes  by  which  persons 
who  travel  are  conveyed,  but  it  never  was  intended  to 
impose  two  duties  on  the  same  journey.  For  those  who 
travel  post,  the  owner  of  the  horses  hired  pays  a  duty 
of  \^d*9L  mile,  on  every  horse  hired.  For  those  who  tra- 
vd  by  stage-coaches,  the  coach  proprietor  pays  2d.  a 
mile  on  every  coach  carrying  not  more  than  four  inside ; 
2\d.  on  a  coach  with  six  inside,  and  so  on  in  propoilion. 
But  bis  payment  is  made  with  relation  to  the  number  of 
passengers,  and  is  altogether  independent  of  the  num- 
ber of  horses  he  employs;  m*hether  he  drives  two 
horses  or  six  horses  for  a  whole  stage,  he  pays  no  more 
than  2d.  a  mile  on  a  four-inside  coach :  and  if  this  be  tlie 
law  as  to  a  whole  stage,  why  should  it  be  otherwise  as 
to  part  of  a  stage?  If  the  proprietor  pays  no  more  than 
2d.  when  he  employs  his  own  horses,  why  should  he 
pay  more  where  he  hires  horses  of  another  ?  and  yet  he 
will  pay  more  if  a  duty  be  also  exacted  from  that  other 
for  letting  such  horses,  since  the  latter  must  regulate  his 
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bargain  according  to  tbc  charges  with  which  it  is  in- 
cumbered. The  coach  proprietor,  in  turn,  must  regu* 
late  his  fares  according  to  the  expence  at  which  he 
obtains  his  horses ;  so  that  the  tax  on  the  hired  horse 
falls  ultimately  on  the  passenger,  who  would  thus  pay 
5d,  a  mile  or  more,  when  the  legislature  intended 
to  charge  him  with  no  more  than  2d.  or  Sd. 

Lens  in  reply,  argued  that  this  was  not  a  tax  on  trar 
veiling,  but  on  the  several  and  distinct  profits  of  the 
coach  proprietor,  and  letter  of  horses;  and  the  circum- 
stance that  it  ultimately  fell  on  the  traveller,  in  the  shape 
of  a  double  duty  for  the  same  journey,  afforded  no  in- 
ference that  such  was  not  the  intention  of  the  legislature. 
There  were  many  other  instances  in  which  douUc 
charges  were  made  in  respect  of  the  same  subject 
matter. 


Park  J.  now  delivered  the  judgment  of  the  court. 
When  this  case  was  presented  to  our  notice,  it  was 
conceived,  and  so  argued  in  the  outset,  that  under 
the  circumstances  stated,  Garett  the  Defendant  was 
liable  to  pay  the  post-horse  duty  for  the  horses  he  sup- 
plied to  draw  the  mail-coach  up  Edge^hiU^  its  own  usual 
complement  not  being  deemed  sufficient  for  that  pur- 
pose. 

It  was  supposed,  in  the  beginning  of  the  argument, 
that  the  case  turned  upon  the  25  G.  3.^.51.,  which 
imposed  a  duty  of  l^d.  per  mile  for  every  horse  used  in 
travelling  post  in  Great  Britain :  upon  the  44  G.  5.  c.  98. 
which  imposed  a  similar  duty  on  every  horse,  mare,  or 
gelding,  hired  by  the  mile,  or  stage,  to  be  used  in  travel- 
ling (leaving  out  the  word  post)  in  Great  Britain^  for 
every  mile  such  horse,  &c.  shall  be  hired  to  go :  and  for 
every  horse,  &c.  so  hired,  where  the  distance  at  tlie 
time  of  hiring,    bliall  not  at  the  time  of  such  hiring 

be 
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be  ascertained,  \s.  dd.;  and  again,  upon  the  57  G.  3. 
r.  59.,  by  which  it  was  enacted,  that  where  any  persons 
shall  let  to  hire  by  the  mile,  or  stage,  any  horse,  &c. 
to  be  used  in  travelling,  and  shall  charge  the  person 
or  persons  hiring  the  same,  a  specific  sum  of  money  for 
the  whqle  stage  or  distance  which  the  same  shall 
be  hired  to  go,  and  not  after  the  usual  rate^^  mile, 
the  person  so  letting  shall  be  accountable  for  one-fourth 
part  of  the  sum  of  money  so  to  be  charged  by  him  as  for 
the  duty  imposed  upon  him  by  this  act 

If  thi^  case  had  rested  upon  these  clauses  of  the  sta- 
tutes alone,  it  might  have  been  difficult  to  say  that  a 
mail-coach  and  the  horses  therein  employed,  were  not 
travelling:  or  that  in  the  fair  construction  of  tlie  act, 
three-quarters  of  a  mile  might  not  be  construed  a  milej 
although  by  fair  construction,  the  then  Mr.  (now  Lord 
Chief)  Justice  Abbott  thought  the  contrary  in  White  v. 
Beadey  (a);  nor  could  it  well  have  been,  perhaps, 
contended  that  where  the  precise  distance  was  not 
ascertained,  but  a  particular  sum  was  charged,  the  fourtli 
was  not  payable.  But  upon  none  of  these  points  does 
the  Court  in  this  case  feel  itself  called  upon  to  declare 
an  opinion. 

We  found  ourselves  upon  those  clauses  of  the  acts 

# 

of  parliament,  to  which  our  attention  was  not  directed 
in  the  first  instance ;  and  we  are  of  opinion,  that  none 
of  those  clauses  of  the  acts,  which  have  just  been  enu- 
merated, apply  to  the  case  of  stage-coaches ;  they  are 
provided  for  by  distinct  and  separate  clauses  applicable 
to  them  alone. 

In  common  acceptation,  travelling  with  post-horses, 
or  travelling  post,  means  travelling  in  post-chaises  or 
post-coaches  of  the  individual  travellers;  in  all  such 
cases,  the  charge  arises  upon  the  number  of  horses  and 


1S22. 


(a)  iB.i^j1.i66. 


miles. 


nb 


CASES  IN  MICHAELMAS  TERM 


1822. 


» 

miles,  or  on  the  number  of  days,  still  however  connected 
with  the  number  of  the  horses. 

In  the  44  G.  3.  r.  98.  sched.(B),  after  stating  what 
shall  be  paid  for  every  horse,  &c.  hired  to  travel  post^ 
the  distinction  immediately  follows,  without  reference  to 
the  number  of  horses  employed,  but  only  to  the  number 
of  passengers  carried;  this  statute,  therefore^  enacts, 
that  for  every  coach,  &c.  with  two  or  more  wheels,  wbicli 
shall  be  employed  as  a  public  stage-coach  or  carriage^ 
for  the  purpose  of  conveying  passengers  for  hire  to  or 
firom  difierent  plac^  in  Chrat  Britairij  and  which  shall 
be  licensed  for  carrying  not  more  than  four  inside  pas- 
sengers (children  in  the  lap  excepted),  for  every  mile 
such  carriage  shaQ  travel,  2d.\  if  six  inside  passengers, 
2|<f. ;  for  eight  inside  passengers,  ^d. ;  for  ten  inside 
passengers,  4d. ;  for  more  than  ten  inside  passengers,  Bd. 

But,  accoixling  to  the  construction  now  contended 
fdr  by  the  Plaintiff,  these  8ti^e-<x)acfaes  are  not  only  to 
pay  2d.y  Sd,f  M.^  or  Bd.  per  mile^  but  are  to  pay  3dL 
more,  because  hi  the  course  of  their  journey  dx  horses 
are  necessary  where  four  is  their  usual  complement,  al- 
though it  is  admitted,  that  if  they  pleased  they  might 
use  six,  eight,  or  ten  horses  throughout  their  whole 
journey,  without  any  additional  taxation. 

It  is  admitted,  however,  that  the  coach-proprietor 
might  have  tacked  on  two  horses  of  his  own  without 
any  additional  charge;  but  that,  as  the  Defendant  was 
to  derive  a  benefit^  as  the  owner  of  these  horses  (having 
no  general  concern  with  the  coach),  he  ought  to  pay : 
but  surely  this  is  arguing  in  a  circle,  for  if  the  owner  of 
the  horses  is  to  pay  a  fourth  of  his  receipt  to  govern- 
ment, under  the  57  G.  S.,  he  will  not  let  to  the  coach- 
proprietor  on  the  same  terms ;  and  he  will  include  the 
amount  of  his  duty  in  the  price  he  lets  his  horses  for 
on  this  particular  job :  thus  it  will  become  a  tax  upon 
the  coach-proprietor,  who,  it  is  admitted,  might  have 

used 
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ufcd  ten  horses  of  his  own  without  additional  charge;  1322* 
and,  eventually,  on  the  public*  But  we  think  Uiis 
question  does  not  turn  on  the  particular  arrangement 
between  the  parties,  but  on  the  great  point,  whether 
stage-coaches  are  liable  for  the  number  of  their  horses 
or  passengers. 

The  argument  was  much  pressed  upon  the  court,  as 
to  the  direction,  in  the  statutes^  how  those  who  were 
travelling  in  post-chaises,  &c  were  to  receive  and  to 
deliver  the  tickets,  charging  so  many  miles,  &c ;  and 
it  was  asked,  how  this  was  applicable  to  stago-coaches. 
We  think  much  argument  may  be  well  founded  upon 
this,  to  shew,  that  these  provisions  could  not  well  apply 
to  stage-coaches,  which  may  often  be  without  passengers, 
who  could  therefore  neither  receive  nor  give  tickets. 
But  upon  this,  also,  it  is  unnecessary  for  the  court  to 
give  any  opinion. 

The  case  of  White  v.  Beadey  (a)  has  been  supposed 
to  bear  upon  this  case ;  with  that  decision  we  do  not 
feel  it  at  all  necessary  to  differ.  All  that  Lord  EUen^ 
borough  and  the  otlier  Judges  of  B.  R.  had  to  decide 
in  that  case  was,  whether  the  travelling  there  men- 
tioned was  a  travelling  at  all  (in  some  of  the  cases),  and 
whether,  if  a  travellmg^  it  was  by  the  mile  or  stage. 

But  this  case  turns  upon  totally  different  clauses  of 
the  acta  from  those  which  were  under  the  consideration 
of  the  Court  of  King's  Bench ;  and  we  are  unanimously 
of  opinion;  that  the  Defendant  is  not  liable  to  the  duties 
soof^t  to  be  imposed  upon  him  by  this  action,  and  that 
there  must  be  judgment  of  nonsuit. 

{a)  iB.^  A.  i66. 
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REGULA  GENERALIS. 
Michaelmas^  3  Geo.  4.   .  Thwsdayy  7  Naoembei\ 

,  To  .]H*event  unnecessary  cxpcnces  to  Plaintiffs  suing 
in  this  court,  in  case  of  notice  given  by  prisoners,  of  their 
intention  to  apply  for  their  discharge,  under  any  net 
nnidc  for  the  relief  of  insolvent  debtors  : :  It  is  ordered, 
That  after:  such  notice  given  to  any  Plajntifl^  no  pri- 
soner shall  be  superseded,  or  discharged  out  of  custody, 
at  the  suit  of  such  Plaintiff,  by  reason  of  such  Plaintiff's 
forbearing  to  proceed  against  him  according  to  the  rules 
and  practice  of  this  court,  from  the  time  of  such  notice 
given,  until  some  rule  or  order  shall  be  made  in  the 
cause  in  that  behalf  by  this  Court,  or  one  of  the  Judges 
thereof. 

'      ■  .        ' 

And  it  is  further  ordered.  That  a  copy  of  this  rule 
shall  be  hung  up  in  the  Fleet  prison,  the  chambers  of 
the  Judges,  and  in  the  prothpnotaries'  office,  in  the  place 
where  rules  of  this  court  arc  usually  hung  up. 

R,  Dallas. 
J.  A,  ParkJ*    • 

.  n     lJ/BuRROU6H. 

*"  .        I    i     ■*:.  J.  HlCHARDSON. 
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Court  of  COMMON  PLEAS, 
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OTHER  COURTS, 


IM 


Hilary  Term  (a), 

in  tbe  Third  and  Fourth  Years  of  the  Reign  of 

George  IV. 


(IN  THE  EXCHEQUER  CHAMBER.) 

The  King  v.  Wait.  /«ik«f. 


T^HE  prisoner  was  convicted  before  Bayley  J.,  and  llie 

Garrow  B.  at  the  last  Old  Bailey  sessions,  of  ut-     *     *t  ^ 

tering  a  forged  power  of  attorney  for  selling  stock,  to  a  poww  of 

attomjr  for 
telling  fltocky  which  was  ttanding  in  the  joint  names  of  the  prisoner  and  /•  GL  t 
hfgery  having  been  discovered*  the  stock  was  not  sold :  Heidi  that  /•  CL  was  a 
petcnt  witness  to  prove  the  forgery. 

(«}  Rkkardsw  J.  was  absent  doHog  this  tem^  being  confined  to 
his  hmift  bf  m  hMdthi 

Vol.  I^  K  which 
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which  was  standing  in  the  joint  names  of  the  prisoner 
and  John  Cox ;  the  power  imported  to  be  executed  by 
the  prisoner  and  «j^n  jdbxji  ftnci'tlie  attestation  imported 
that  it  was  executed,  in  the  presence  of  the  subscribing 
witnesses,  bf  th^  prisoner  and  John  Cox.  The  sub- 
scribing witnesses  proved  that  it  was  not  executed  by 
Cox  in  their  presence,  that  Cox"^  signature  was  not 
upon  the  power  when  they  attested  it,  and  that  they 

bqttHMed jiU .^vords.  \n  th4^tet^i0n.''<  iid  MImCcdi?' 

were  added  after  they  attested.  The  bank  ledger  was 
produced,  according  to  whiid),  the  stock  was  still  stand- 
ing in  the  prisoner's  and  Cox\  names ;  and  the  party 
to  whom  the  power  was  granted,  proved,  that  when  he 
applied  to  sell  under  the  power,  he  was  not  permitted* 
Cox  was  then  called  as  a  witness  to  prove  the  forgery 
and  other  poiM;^ :  lie  Waa  objected  to,  but  Bayley  J* 
and  Garrono  B.  thought  him  competent,  and  he  was 
exannined  r  he  pvoduoed  the  probate  of  a  will  of  Jaiies 
Fitchew^  by  which  he  gave  seme  money  to  the  prisoner 
and  Edward  Naish,  in  trust  for  Elizabeth  Fitchew^  for 
life,  remainder  to  Stephen  and  John  Cox:  he  proved  that 
Naish  refused  to  act,  that  the  trust  money  was  invested 
in  the  joint  names  of  the  prisoner  and  himself,  that  he 
never  gave  any  power  to  sell,  that  the  signature  in  his 
name  was  a  forgery,  and  that  as  soon  as  he  knew  of  it, 
viz.  in  three  days  after  the  date,  he  wrote,  and  sent  the 
following  letter  to  the  accountant  general  of  the  bank : 

<<  Wrington,  20th  September^  1822. 
«  Sir, 

**  Having  received  information  that  the  bank  is  iti 
possession  of  a  power  of  attorney,  purporting  to  be  ejc-. 
ecuted  by  Mr.  John  Wait  and  myself  for  the  sale  of 
stock  in  the  3  per  cent,  consols,  standing  in  our  names; 
if  such  be  thci  fa€l| .  I  beg  distinctly  to  say,  I  have  not 
executed  any  such  power,  nor  was  1  pf  ivy  to  iti  ety 

0  ectition; 
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^iCutidn.     I  should  have  sent  to  ytm  expteds^  Iwit'I       tUtf, 
muler^and  the  bank  have  refused  to  proc^  m  tht 
business  wMiont  beating  from  nre;  and  therefore  tlid     *""^ 
pfesettt  mode  will  hi*  sufficient  to  apprise  you  that  I  hA¥e      WAfK 
iDbt  execnted  the  power  in  questibn.  r/. 

«  I  am,  Sir, 

^  Your  humble  servant^ 

•*  Iho.  paxJ^ 

(Directed) 

I  f     The  ▲coouatant  GpeBeral, 
Qank  o(£ngla»d^ 
Londofu 

This  letter  was  produced  by  the  cotinsel  for  the  bank, 
and  had  upon  it  the  couiltfy  and  London  pasi'-mttks; 
no  esqiress  evidence  was  given  bf  its  reaching  the  Ac^ 
conntant  General,  or  any  ofRcer  of  the  bimk.  Th^  pri- 
soner petitioned  the  crown  on  the  ground  that  JokH*€!ow 
wins  imprbperly  reicdlved  as  a  witrtess.  9 

The  power  was  as  foJlows :  "  Know  all  men  by  these 
presenlts,  that  we,  John  Watty  of  St.  Jame^t^  GlMceHtr^ 
ditrcy  gentleman,  and  John  Coxj  of  Wringtofiy  Samer* 
setMrCy  attorney,  do  jofntly,  and  each  of  us  doth 
tieparifttely  for  ourselves,  and  for  the  survivor  of  us, 
make,  constitute,  and  appoint  John  UnderhiUy  of  the 
stock  exchange,  gentleman,  our  true  and  lawful  attorney, 
for  us,  and  in  our  names,  and  in  our  behalf,  and  aho 
for  and  in  the  name  and  on  the  behalf  of  the  survivor 
of  us,  to  sell,  assign,  and  transfer  ail  or  any  part  of 
2T89/.  175.  Irf.,  being  all  our  interest  or  share  in  the 
capital  or  joint  stock  of  3  per  cent,  annuities,  erected  by 
an  act  of  parliament  of  the  25th  year  ef  the  reign  of  his 
'Majesty  King  George  the  Secbnd,  [enthled,  an  ac£  for 
converting  the  several  annuities  thereih  mehtioned,  into 
several  joint  stocks  of  annuities  transferrible  at  the 
Bank  of  England,  to  be  charged  on  the  sinking  fund, 
&Cyl  tiilA  by  s^vei'al  siibsequeiit  kcts  i  also  tb  r^v^  the 

'    K  2  "^■'  con. 
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.|t^k  'ooDiideralioii  money,  and  give  a  receipt  or  reodpu  fiur 
the  Mune^  and  to  do  all  lawful  acts  reqoiMte  for  effecting 
the  premises;  herdby  ratifying  and  confirming  all  that 

WAir.  onr  said  attorney  shall  do  therdin  by  virtue  hereof; 
and  in  case  of  the  death  of  both  or  either  of  us,  this 
letter  of  attorney,  as  to  all  matters  and  things  which, 
after  our  respective  decease^  shall  be  done  by  our  said 
attorney  by  virtue  of,  or  under  colour,  or  in  pursuance 
thereof,  shall,  so  far  as  the  Governor  and  Company  of  the 
Bank  of  Errand  are  interested  or  concerned,  be  as 
binding  upon  our  respective  executi^rs  and  adminis* 
trators,  as  the  same  would  have  been  upon  us,  if  living, 
unless  notice  in  writing  of  our  respective  deaths  shall 
have  been  previously  given  to  the  said  Governor  and 
Company  by  our  executors,  or  administrators,  or  by 
some  person  or  persons  inter^ted  in  the  property  to 
which  this  letter  of  attorney  refers,  and  unless  such 
notice  be  given,  we  hereby  severally  covenant,  promise^ 
and  engage,  and  bind  ourselves  and  our  respective 
executors  and  administrators,  to  and  with  the  said 
Governor  and  Company  of  the  Bank  of  England^  that 
our  respective  executors  and  administrators  shall,  and 
and  do  allow,  ratify  and  confirm,  as  good,  valid,  and 
efiectual  against  them,  and  against  our  respective  estates, 
whatsoever  shall  or  may  be  done  by  our  said  attorney 
after  our  respective  decease,  so  far  as  the  said  Governor 
and  Company  of  the  Bank  of  England  shall  or  may  be 
in  any  way  or  manner  interested  therein.  In  witness 
whereof  we  have  hereunto  set  our  hands  and  seals,  the 
twenty-second  day  of  Ociobetf  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twenty-one. 

**  Signed,  sealed,  and  delivered  in  the  presence  of  us^ 
by  the  above  named  John  Wait  and  John  Cox : 

^^John  WaiU    (L.S.) 
"  JoA»  Cox.      (L.S.) 
**  William  Sheppard^  Stationer,.  Com  Sm^  Bristol.  . 
<'  Tkonm  Daxrit,  Auctkmeer,  Cbhi  Street^  BrnttAT 
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The  case  was  argued  by  Campbell  for  the  prisoner,        UM|pk 
and  Bosanquei  Seijt.  for  the  crown.  TwSl^ 

Aliments  for  the  prisoner.  John  Cox  was  interested  ^^ 

m  the  questioHi  whether  the  power  of  attorney  was       W4^ 
toTged  or  genuine;  and  therefore  he  ought  not  to  have 
been  admitted  to  prove  the  forgery. 

In  civil  cases,  the  rule  now  adopted  certainly  is,  that 
although  a  witness  be  interested  in  the  question,  if  he  is 
not  interested  in  the  event  of  the  action,  he  is  a  coni- 
p^ent  witness  (a);  but  it  is  equally  well  established,  that, 
upon  an  indictment  for  forgery,  if  the  witness  at  the 
time  of  his  examination  be  interested  in  getting  aside  the 
instrument,  supposing  it  genuine,  either  as  against  the 
priscmer  or  any  other,  he  is  not  competent  to  prove 
the  forgery.  (&) 

It  may  be  admitted  that  John  Cox  had  no  interest  in 
the  event  of  this  prosecution,  but  if  at  the  moment  when 
he  vras  called  into  the  witness  box,  he  had  any  interest, 
however  minute,  that  the  power  of  attorney  should 
not  be  his  deed,  he  ought  to  have  been  rejected.  In 
Bhodetf%  case(c),  upon  an  indictment  for  forging  a  power 
of  attorney  whereby  stock  was  transferred,  the  person 
whose  name  was  forged  had  not  the  remotest  interest  in 
the  event  of  the  pro8ecuti<Hi,  but  he  was  held  to  be  an 
incompetent  witness  to  prove  the  forgery,  because  it  was 
his  interest  that  the  power  of  attorney  should  not  be 
considered  genuine.  The  same  principle^  as  applied  to 
various  other  instruments,  is  laid  down  in  fVatt^%  case  (d), 
Bex  ▼.  IZttssefi  (r),  ThonUm'%  case  (/),  Bex  v.  Bolbert 
Bkode$  (g).  Buntings  case  (A).  In  Bex  v.  Boston  (t).  Lord 
EUenboroughf  in  referring  to  the  practice  of  not  per^ 

(«)  B£Mt  y.  BakcTf  3  7.  Jt  sy.  (e)  1  Liocb,  Cr.Cai.  S.  4tHed. 

(h)   Easfs  P.  C.   chap.  19.  (/)  %Leaei,  Gr.Ca/.6j4« 

asct.  63.     Baj^l^  om  Biitst  450.  (g)  1  Leacbf  Cr.  Cm.  S4* 

4th.  ed.  (h)  %  Bastt  PL  Cr.  996. 

(e)  2Stra^gtf7%Z.  (<)  4-^30//,  58s. 

id)  $  Salk.  17a. 
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mitttog  «  peTion  who  bm  m  interest  thai  an  iatlrmiiail 
should  not  be  genuine  to  piove  it  forgedf  8ajn»  ^  Upon 
whaipriMi(da  that  a^amaloiia  otm  wat  «o  settled^  I  caor 
miiiy      not  pretend  ip  «ay ;  but  having  been  so  aettledy  it  may 
be.  |9D  much  fiMr  judges  sitting  on  trials  to  break  in  upim. 
it;  the  ano^ialy  can  only  be  remedied  by  the  legisi** 
tm^'*   And  in  the  recent  case  of  the  Khig  ▼*  Croder  (o), 
the  ,4|edve  Judges  held  that  upon  an  indictment  for  fovg* 
ingi^e  promissory  note^   the  person  whose  name  wiaa 
forged  as  maker  waa  not  a  con^etent  mitnessg  even  Id 
projve  ^at  he  bad.npt  pi^d  intereft  on  the  notein^hftj 
nmnner  represent^  by  the  prisoner.     So  in  Hunier  t.* 
£if|gf(i}i  Abbott  C.  J.  says,  ^^  the  case  of  foigery  has 
alw^y^  been  considered  an  anomaly  in  the  law  of  m* 
dence."  < 

The  point  jto  be  enquired  into  therefore  is|  whether, 
whw.  John  Cox  was  palled  into  the  witness  box,  he  had. 
any,  interest  that  this  power  of  attorney,,  purporting  to 
be  executed  by  him,  should  not  be  his  deed. 

There  mi^  be  a  grave  doubt  whether  theire  was  miVt* 
cient  evidence  that  at  that  time  the  power  had  not  been 
acted  ppon;  the  first  witness  examined  upon  the  trials 
produced  a  ledger  of  the  Bank  0£  England,  in  which  tha 
stock  appeared  standing  in  the  names  of  John  fVuk  and 
John  Coxi  but  it  did  not  appear  to  what  day  the  ledger 
was  «made  up,  and  a  transfer  of  the  stod^  supposing  the 
power  of  attorney  to  be  genuine^  might  have  taken  place 
at  the  bank  in  the  interval  between  the  examinatioa  of 
this  witness  and  the  swearing  of  JoAn  Cox. 

Bat  assuming  that  the  power  of  attorney  had  not 
been  acted  upon,  still  John  Cox^  when  called  into  the 
witness  box,  appears  to  have  had  an  interest  that  it 
shodU  be  «et  aside  as  forged;  if  genuine,  it  was  then  an 
existing  Valid  power  of  attorney,  under  which  the  stock 

(«)  %J(|.'Rep.^^.  {b)  4  B.  GS(*  il.  ao9. 
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might  luive  betn  lawiiiliy  traBsferred :  it  siajr  not  hate 

been  revocable  by  John  Oosp  as  it  was  the  joint  power 

of  himself  and  anotheri  aad  it  may  have  been  ooopUd 

with  an  interest ;  but  if  revocable  in  its  mature^  it  had       VWhh 

not  beoi  revoked,  since  being  under  seal  it  could  only 

be  revoked  by  an  instrument  smder  seal. 

The  notice  to  the  Bank  oF  England  is  no  revocation,, 
for  that  is  not  under  seal,  and  it  prQjeeeds  upon  the 
sappbsitian  of  the  power  beisg  a  forgery.  Though  no  » 
case  has  been  expressly  decided  as  to  the  revocation  of 
a  power  of  attorney,  yet  when  such  a  power  is  by  deed, 
the  revocation  must  have  all  the  incidents  of  a  deed  {a) : 
a  'aiiboiission  by  deed  to  arbitration,  it  is  c^ar,  can  only 
be  revoked  by  deed.  Vynior^%  case  (&),  Milne  v.  Gfra- 
ituB{c\  King  v.  Joseph  (d).  Marsh  v.  Btdteel{e) ;  and  Lord 
Coke  repeatedly  refers  to  the  maxima  **  ffihil  tarn  eon- 
pmumt  est  naiuraU  aquitati  quam  umtmquodque  eo  dimdvi 
i^aminequoUgixUanest"  Sothatifthisinslarunientwerea 
mere  power  of  attorney,  being  under  seal,  it  could  only 
he  revoked  by  an  instrument  under  seal :  but  it  is  more 
Uian  a  mere  power,  for  it  contains  a  covenant  to  the 
faank,  that,  in  case  of  the  deat^  of  the  grantors  of  the 
fKMmr,  their  ^xecntors  shall  ratify  any  act  done  under 
the  power,  after  the  death  of  the  grantors. 

.  If  the  kiw  touching  the  revocation  of  deeds  be  what 
is  here  contended  for,  the  practice  of  the  bank  tQi}ch- 
ing  revocations,  whatever  it  may  be^  cannot  alter  the 
law.  The  probability  or  improbability  of  ihe  bank 
iafterwards  allowing  the  stock  to  be  transfi^rred  under 
the  power,  is  of  no  consequence ;  if  it  bie  genuine,  ihey 
would,  in  point  of  law,  be  justified  in  permitting  a  trans- 
fer nnd^  it  at  any  time  until  it  is  revoked  by  deed,  and 


(a)  "Sbefp.  Touch,  ji.  (d)  5  Taunt.  45 »• 

\hS  %  Bjep.  159.  {e)  S  P'  ^  ^'  507- 

it)  yfy4tf^O$. 
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IWMo  ^'V  ^^®  notice  of  its  revocation ;  it  is  poisiUe,  there- 
fore^ if  the  power  was  genuine,  that,  daring  the  yery 
time  John  Cox  was  under  examination,  the  bank  might 

WMtm  have  been  permitting  a  transfer  of  the  stock,  so  that  be- 
&ND6  the  examination  .was  ended,  and  before  the  power 
could  have  been  revoked,  the  transfer  might  have  been 
completed ;  that  moment  he  would  have  been  guilty  of  a 
breach  of  trust,  and  would  have  been  answerable  in  a 
court  of  equity  to  Mrs,  Fitchew  and  to  Stephen  Cox:  it 
seems  to  follow,  therefore,  that  during  the  examination 
of  the  witness  he  had  an  interest  that  the  instrument 
should  be  a  forgery. 

Supposing  that  he  had  an  opportunity  of  revokin^^ 
the  power  after  his  examination  and  before  the  stock 
was  transferred ;  till  revoked,  it  might  at  any  time  have 
been  acted  upon;  in  case  of  an  acquittal  it  would  have 
been  handed  back  to  Underhillj  the  person  to  whom  it 
was  given,  and  he  no  doubt  woukl  have  forthwith  pro* 
ceeded  with  it  to  the  Bank  of  England  and  sold  out  the 
stock;  but  the  witness  knew  that  in  case  of  a  conviction 
the  instrument  would  be  impounded  by  the  court,  and 
no  revocation  would  be  necessary;  he  had,  therefore,  an 
interest  tliat  it  should  be  a  forgery  from  the  necessity  of 
executing  a  revocation  6f  it,  if  it  was  genuine,  for  the 
revocation  could  not  be  executed  without  pecuniary  ex- 
pence,  and  though  the  amount  of  such  expence  is  im- 
material, the  stamp  alone  would  be  1/.  155. 

Besides,  the  mere  execution  of  a  power  of  attorney  to 
sell  trust  stock,  in  breach  of  the  trust,  would  probably 
render  the  trustee  liable  to  be  removed  by  a  court  of 
equity^  and  to  the  costs  of  a  bill  to  be  filed  against  him 
for  that  purpose;  nor  is  it  material,  that  the  loss  so  to  be 
incurred  is  only  contingent.  In  an  action  against  a 
master  for  the  misconduct  of  his  seryantf  the  servant  is 
not  a  competent  witness,  because  a  verdict  against  the 
master  may  be  given  in  evidence  in  an  action  by  the 

master 
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-master  against  the  servant  to  shew  what  damages  the        \9tB* 
master  has  sustained ;  but  whether  or  no  the  master  will 
ever  bring  such  action,  and  whether  he  will  give  the 
•verdict  in  evidence,  are  both  matters  in  contingency.  WillPr. 

There  seems  to  be  no  doubt*  therefore,  that  it  was  for 
the  interest  of  John  Cox  that  the  power  should  be  a  for- 
gery, and  if  so,  all  the  authorities  concur  in  deciding 
that  he  was  not  a  competent  witness  to  prove  that  it  was 
not  his  deed. 

Arguments  for  the  prosecution.     The  exclusion  of 
witnesses  on  the  ground  of  interest  in  prosecutions  for 
forgery,  is  an  anomaly  which  the  courts  will  not  extend, 
and  they  will  at  least  require  that  the  interest  alleged 
should  be  a  certain,  not  a  contingent  interest. 

Suppose  the  power  in  question  genuine,  UnderhiU 
would  be  the  agent  of  Cox^  and  accountable  to  him ;  the 
power  conveys  no  interest  to  UnderhiU,  and  deprives 
Cox  of  none.  Cox  could  only  be  prejudiced  by  the 
firand  of  Underhill,  which  is  not  to  be  presumed. 

But  the  power,  gives  no  legal  authority,  for  Car's  sig- 
nalare  is  not  attested  by  two  witnesses,  which  is  neces- 
sary to  a  transfer,  under  various  acts  of  parliament  re- 
lating to  the  Bank  of  England,  (a)  If  the  power  convey 
no  authority,  Cox  can  in  no  way  be  affected  by  it.  At 
aU  events  the  power  is  revocable  by  Cox  at  will,  and 
therefore  he  is  not  prejudiced  by  its  existence;  he  could 
revoke  it  as  easily  as  he  could  give  evidence  against  if; 
the  paper  requisite  for  a  revocation  is  of  no  value,  and 
if  8  deed  stamp  should  be  deemed  necessary,  the  stamp 
acts  cannot  vary  the  general  principles  of  law. 

But  thh  power  is  revocable  without  deed ;  it  gives  a 
mere  naked  authority  revocable  at  will ;  such  an  autho* 
rity  is  in  hiCX  revoked  by  any  act  inconsistent  with  the 

(a)  5a  G.  3.  r.  a4*  /•  19*  

continuance 
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to  efibct  the  rerocation :  so  that  the  rule  Nikd  tarn  eon- 
V.  vefiiens  est  naturaU  aquitati  quam  unumquodque  dissctoi  00 
ligamine  quo  ligaiwn  ett^  applies  only  to  cases  where  the 
interest  given  is  no<»  determinable  at  will.  Thus  wills, 
though  required  by  ^e  statute  of  wills  to  be  in  writing, 
might  before  the  statute  of  frauds  be  revoked  orally  (6): 
•o  though  by  the  12  Oar.  2.  {b\  the  appointment  of  it 
testamentary  guardian  must  be  in  the  presence  of  two 
witnesses,  it  may  be  revoked  vdthout  witnesses :  ex  parte 
Earl  of  Ilehester.  {c) 

Even  estates  at  will  may  be  put  an'end  to  by  any  act 
inconsistent  with  will.  If  a  man  leaseth  a  manor  at 
will  wherennto  a  common  is  appendant,  if  die  lessor  pvt 
his  beasts  to  use  the  common,  this  is  a  determination  of 
die  will,  (d)  And  a  lease  qf  a  manor  mast  have  been 
by  deed. 

As  to  arbitiwtions,  they  differ  from  the  question  be- 
fore the  Court,  because  they  are  between  two  parties;  and 
some  confusion  has  arisen  from  the  following  passage  in 
Fitzheri>erfs  Abridgment  (e) ;  "  If  the  parties  put  them- 
selves in  award  vrithout  deed,  they  {il)  may  discharge  the 
arbitrators  without  deed,  or  enlarge  the  day  without  deed, 
by  assent  of  them,  but  if  the  submission  be  by  deed,  it 
is  otherwise,  per  Finch.**  And  reference  is  made  to  the 
year  book.  Hit.  49  Ed.  8.  9.  where  Finch  says  nothing* 
But  in  Vynior^s  case  (J^j  though  the  revocation  was 
by  deed,  as  appears  by  the  pleadings,  Lord  Coke 
lays  no  stress  on  that  circumstance,  but  states  the 
case  as  if  it  were  a  mere  writing,  using  the  word  caitn^ 
termand. 


(m)  I  RoIL  Ahr.  614-  (d)  Co.  Litt,  $$•  b. 

(b)  C.  34*  C^)  Tit.  Arbitremem^  %%. 

(c)  7r<r/.  377.  per  Lord  A  I-         (/)  8  Co  159. 
van/ey  and  the   Master  of  the 

RoUs. 
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.  Bui  ii^  letter  of  attorney  is  clearlj  revocable  1^  matter  in  I8&S4 
paui{a)i  as  if  a  deed  of  feoffbent  aod  the  letter  of  attorney 
toKoake  livery  be  simple,  and  after^  the  feoffiir  €omnmnd{i) 
the  attorney  to  make  livery  upon  a  certain  condition^  and 
betdoen  so  accordingly^  sembUf  tbat  this  is  not  a  good 
^BoffiMBt.  but  41  diiiseisili  of  the  feofibr,  for  semUe  that 
this  is  %. revocation  of  the  first  letter  of  attorney,  and 
tb^  this  cannot  create  a  new  power  to  make  the  feoff- 
loent  without  deed. 

•  If  a  man  make  a  feoffment  of  land  in  two  vills,  with 
letter  of  attorney  to  make  livery,  and  before  liveiy  made 
by  the  attorney,  the  feoffor  himself  makes  livery  of  tht 
land  in  one  viU^  this  is  a  countermand  of  the  letter  of 
^tpvueyy.  io  that  the  attorney  cannot  make  livery  in  the 
oUier  vilL  (c) 

If  a  man  make  a  charter  of  feoffinent  of  two  acres,  of 
which  one  is  in  lease  for  years,  and  the  other  in  de^ 
mesnc^  and  make  a  letter  of  attorney  to  make  livery, 
and  after  the  feoffer  himself  make  livery  in  the  acre  in 
demesne  in  the  name  of  the  whole,  although  the  other 
acre  which  is  in  lease  cannot  pass  by  this,  still  the  letter 
of  attorney  is  revoked  for  this  acre,  for  it  appears  that 
so  was  the  intent  of  the  feoffor,  {d)  In  the  present  case, 
Coa^s  letter  fi'om  Wrington  was  a  distinct  and  sufficient 
revocation  of  the  power. 

In  practice,  letters  of  attorney  are  never  revoked  by 
dead,  but  the  acting  of  the  principal  is  always  deemed 
a  gufficient  revocation ;  in  this  respect  the  custom  of  the 
bank  has  been  invariable  ever  since  its  establishment, 
wd  it  would  be  liable  to  an  action,  if  it  should  make  a 
transfer  after  notice.  But  this  power  must  be  deemed 
to  have  been  executed  with  reference  to  the  existing 

(41)  aR»lLMr.%.  pi.  3-  boucbtt   •u  pmr  pmroU^^      Ako 

(^)    The   expression   in  Bro,     Oonditionst  pl*xo6. 

Aor.  feopnenty  pi.  a?,  is  "  /«^         (^)  »  ^^^^-  ^^^'  ^»*  P'*  ^• 

(4^.)  ilto//*  Abr.  j».  pU  7« 
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practice^  and  the  argument  raised  on  the  covenant  con- 
tained on  the  power,  can  only  proceed  on  the  supposi- 
tion that  the  power  b  not  revoked.  The  covenant  can 
only  be  of  eflfect,  if  the  power  has  not  been  revoked. 

In  Bhodei%  case  HqnAam  was  interested,  for  hb 
stock  had  been  transferred ;  and  it  has  been  usual  for 
the  bank  since  that  time  to  replace  the  stock  and  exa* 
mine  the  witness*  The  bank  are  the  persons  affected 
Ly  the  loss :  but  if  the  principle  now  contended  for  were 
to  prevail,  the  bank  could  never  release  the  witness,  or 
bring  the  ofiender  to  justice.  The  consequences  of 
holding  the  witness  incompetent  would  indeed  be  most 
absurd ;  he  might  be  examined,  if  the  fraud  succeeded, 
though  he  must  be  rejected,  if  it  failed,  and  the  bank 
might  be  obliged  to  make  a  transfer  on  a  suspicions  in- 
strument, if  presented  when  time  might  be  wanting  for 
the  formality  of  a  revocation  by  deed. 

The  Judges  delivered  no  opinion  publicly,  but  the 
prisoner  was  afterwards  executed. 


^an%  24* 


Rawes  r.  Knight. 


A  writ  served 
ia  November^ 
died  on  De- 
fendant to  ap> 
pear  in  Jime  : 
an  admission 
of  debt  by 
Defendant, 
subsequently 
to  service  of 
the  writ,  and 
request  of  time 
to  pay  such 
debt,  held  a 
waiver  of  the 
irregularity. 


'PHE  writ  in  this  case  was  served  on  the  12th  of 
Nooember  last,  but  the  notice  at  the  foot  of  the  writ 
calling  on  the  Defendant  to  appear  on  the  IStb  of  Jbi^, 

Pell  Seijt.  last  term,  obtained  a  rule  nisi  to  set  aside 
the  proceedings  for  this  irregularity. 

Lens  Seijt.  now  shewed  cause  against  the  rule  by  mn 
affidavit,  which  stated  that  when  the  declaration  was 
served  (on  the  20th  of  Naoemberf)  the  Defendant  ad- 
mitted the  debt,  and  craved  time  to  pay  it 

The 
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The  court  bdd  this  to  be  a  waiver  of  the  irrqrularity,       182S. 

Discharged  the  rule* 


Raws 

KviflBTt 


Steers  t;.  Harrop.  Jm.  %%. 

ZJ  VLLOCK  Serjt  moved  that  an  agreement  entered  The  drcun- 
into»  in  the  course  of  this  causey  by  the  parties  in  •'■"^  ™* " 
the  cause  and  a  third  person^  should  be  made  a  rule  of  contmim  a 
court.    It  was  not  an  agreement  to  refer  matters  to  pnmtkm  for 

•  •        •  I    1  1*      •  J  1      its  beinff  madt 

arbitration,  and  the  application  was  not  made  at  the  unileof  conrti 

instance  of  either  of  the  parties  in  the  cause,  but  the  wiQ  not  of 
agreement  contained  a  clause,  providing  that  it  should  J?*>^"rtto* 
be  made  a  rule  of  court*  take  mich  a 

But  the  Court  thought  they  could  not  comply  with  *<<?• 
the  application,  and  Hullock 

Took  nothing. 


Davis  v.  Norton,  j^  3x, 

'T'HE  Plaintiff  having  unnecessarily  sued  out  a  scire  Wbere  a>M 
Jadoi  to  revive  a  judgment  within  a  year  after  pay-  "^f^"  """^^ 
Bent  bad  been  made  on  it,  and  having  proceeded  to  ^etrefadas 
judgment  on  the  scire  facial  in  a  mode  which  it  was  on  a  judgment, 
aliped  was  irrq;ular,  issued  a  common  ^yim^^ios,  in  mutt  be 
which  there  was  no  mention  of  the  judgment  on  the  grounded  on 

«^^  i>Brin^  ^^  judgment 

*'  in  the  tetrt 

facias^  though 

HuUock  Sent,  obtained  a  rule  to  set  aside  the  execu-  ^^^  '^^ 

UOQ  lor  irregularity.  sued  out  un* 

Taddtf  necesssirily. 


IS4 
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TIadA/  Seijt  ^hetred  cause  against  the  rule,  and  there 
was  mnch  argument,  touching  the  r^ularity  in  the  C(m- 
duct  of  the  scire  facias ;  the  judgment  of  the  Courts 
however,  did  not  turn  on  that,  but  on  the  form  of  the 
fieri  facias^  Toddy  rontffldjiiafr  that  as^the  scire  facias 
had  been  sued  out  unnecessarily,  the  fieri  facias  was 
correct  in  referring  to  the  original  judgment,  and  not  to 
the  judgment  on  the  scire  facias^ 


The  Court  hdd  otherwise,  and  said,  that  as  it  was  im- 
possible to  ascertain  on  the  record,  to  which  judgment 
tike  Jleri  facias  referred,  the  wri£  in  its  common  form 
was  clearly  irregular,  and  the  rule  must  be  made 

AtxKdute^ 


Fei.  I* 


Wellard  v.  Moss. 


In  Jamtmryf  ''PHIS  was  an  action  of  debt,  brought  to  recover  the 
^^^*J^^  sum  of  3ri8/.  6a.  §4^  J6)r  Aftpney  paid,  laid  out,  and 
on  l)oard  a  expended  for  the  Defendant's  use,  and  for  money  had 
tingle  king't  ^^^  received  by  the  Defendant  to  the  use  of  the  Plain- 
foreign  station,  ^^^'  The  Defendant  pleaded,  first,  nil  debety  on  which 
wai  appointed  issue  was  joined.  Secondly,  a  set  off,  to  which  Plaintiff 
^tsws^fl^  replied  the  statute  of  limitations,  on  which  issue  was 
that  ship,  afl4  joined.     Thirdly,  the  statute  of  limitations,  on  wiiich 

coatuuitd  so     issue  ^^s  loined.     At  the  trial  of  the  cause  at  the  sit- 

co  toe  ij^  *^ 

OciaUr,  18^5,  tings  after  last  Hilary  term  at  Westminster^  before  DeA^ 

when  the  Jqs  C.  J.  a  verdict  was  found  for  the  Defendant,  sabjeet 

PUintiffa»-  '^ 

signed  to  tl^ 

DefendaiU  .pifze-money,  which  the  PUintifF  was  entitled  to  receive  when  due.  The 
wsurant  of  th^  navy-board>  confirming  PlaintifT  as  boatswain>  was  not  signed  till  the 
a6th  Oc/a^,,x8z5  -  Held,  that  Plaintiff  was  not  within  the  operation  of  the  acts 
which  itader  Toid  assignments  of  prize-money  by  petty  officers  and  seamen. 

An  ackncmlggement  of  the  correctnets  of  an  account  does  not  laqQire  a  rMd|it 
stamp. 

to 
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to  the  opinion  of  the  Court  of  Qhuiboii  Pieafi  on  the 
fettowingcMe. 

-The  PkintilPB  case  consisted  of  an  adngugftion  by  the 
Defeiidant,  that  he  bad  received  for  the  Plaintiff,  or  on 
hk  account,  the  seyeral  sumaof  163^  18^,,  of  123/.  17s. 
6d^  and  of  80/.  1  ls.f  for  the  whole  amount  of  which, 
tbis  action  was  brought. 

In  answer  to  which  case,  as  to  the  said  su];n  of  163/, 
lis,j  evidence  was  offered  and  received,  that  on  the  10th 
of  Oetober^  1813,  an  account  was  submitted  to  the  Plain- 
til^  containing  a  statement  of  sums  advanced  to^  and 
of  ^isbofftements  made  for  the  Plaintiff  by  t^e  Defen- 
dant, in  the  whole  amounting  to  the  sura  of  160/.,  at 
the  foot  of  which  said  account,  were  the  following 
words.  ^  I  acknowledge  the  above  account  being  cor- 
rect, and  am  fully  satisfied  therewith."  The  Plaintiff 
rigned  the  said  account,  but  the  account  was  not 
sOMnped  with  a  receipt  or  any  other  stamp.  The.  said 
sum  of  163/.  185.  had  been  received  by  the  Defendani; 
by  irirtue  of  a  power  of  attorney  from  the  Plaintiff  to 
die  Defendant,  empowering  the  latter  to  receive  the 
Hnintiff's  wages  as  they  became  due  to  him,  as  acting 
boalBwain  of  his  Majesty's  ship  Bucephalus. 

The  Defendant  further  gave  in  evidence  to  meet  this 
demand  of  168/.  I85.  a  debt  of  7/.  and  upwards  from 
Plaintiff  to  Defendant,  not  induded  in  the  above  ac- 
count, for  money  lent  and  advanced,  and  for  goods  sold 
and  delivered. 

Subsequent  to  this  acknowledgment,  that  is  to  say^ 
OR  the  16th  of  October ^  1813,  an  indenture  or  deed 
of  imignment  of  the  prize  money  to  which  the  Plain- 
tiff" was  entitled  for  his  services  on  board  the  said 
ship,  for  the  captures  of  the  island  of  Java^  Batavia^ 
and  the  Palambang^  was  executed  by  the  Plaintiff  to 
tke  Defendant,  for  and  in  consideration  of  the  &um  of 
l^KH.  At  the  timeof-Eignisig  the  said  deed  of  assignment^ 

the 
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the  Plaintiff  w«s  'acting  boatswain  of  the  udd  ship^  .(bat 
without  an  admiralty  warrant,)  and  was  then  on  boavd 
the  said  ship.  The  Plaintiff  was  proved  to  have  bi^i 
boatswain's  mate  on  board  the  said  ship  from  the  ITlli 
of  Marckf  1809,  to  the  18th  of  Jamauy,  1811,  wlien 
he  was  appointed  acting  boatswain  of  the  said  sbifi; 
then  a  single  ship  on  a  foreign  station,  and  so  remained 
on  board  as  acting  boatswain,  until  and  at  the  time  of 
the  execution  of  the  said  deed,  but  the  warrant  of  the 
navy  board  confirming  him,  the  Plaintiff  boatswain  of 
the  BucepkaluMf  was  not  signed  until  the  26th  of  O0- 
tober^  1813.  It  was  also  proved,  that  a  boatswain  so 
appointed,  is  treated  as  such,  as  to  pay  and  rank,  befiwe 
the  date  of  the  warrant.  ,i.« 

The  Defendant  received  two  payments  of  prize  money» 
under  and  by  virtue  of  the  said  deed,  to  which,  the 
Plaintiff  had  become  entitled  as  acting  boatswain  of 
the  said  ship,  the  first  payment  being  \2SL  175.  6£L,  and 
the  second  80/.  1  \s^  making  the  sum  of  204L  8«.  6d. 

The  questions  for  the  opinion  of  the  Court  w^n^ 
whether  the  said  deed^of  assignment  was  void  in  law^ 
or  if  not  wholly  void,  whether  the  same  was  available 
to  protect  the  Defendant  in  the  receipt  of  any  sum  of 
money  beyond  the  sum  of  100/.,  being  the  consideration 
money  therein  moitigned,  and  whether  the  said  ao> 
knowledgment  ought   to  have  been  received  in  evi* 
dence :  and  the  verdict  was  to  be  entered  for  the  Plain-* 
tiff,  or  was  to  stand  for  the  Defendant,  as  the  Coort 
should  be  of  opinion,  that  the  Plaintiff  was  or  was 
not  entitled  to  any  thing ;  and  if  the  Court  should  )^.r. 
of  opinion  the  Plaintiff  was  entitled  to  recover  al^.lhi^ 
the  verdict  was  to  stand  for  such  sum  as  the  Court  sIkhAI 

direct. 

•         ••  • 
*         •  ■  • 

Faughan  Seijt,  for  the  Plaintiff.     1st.  The  acknow- 
ledgment by  the  Plaintiff  is  an  aoquittanec^  ni  oQ^t 

to 
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to  have  a  receipt  stamp.    In  Jaeth  v.  Lindsay  {a\  a        18SS* 
sioiilar  written  acknowledgment  was  held  inadmissible  for 
vmt  of  a  stamps  though  the  witness  y^as  allowed  to  see 
it' to  reAcsh  his  memory  as  to  an  oral  acknowledgment. 
Bot^  2dlyy  the  astignment  of  prize  money  by  the 
Plaintiff  is  not  availablei  at  any  rate  for  more  than  the 
price  paid  for  it.    By  the  45  6. 3.  e.  72.  s.  92.  petty 
ofioetB  and  seamen  are  depriyed  of  the  power  of  as* 
seining  tfadr  prize  money,  and  a  boatswain  must  be  ' 
daemed  a  petty  oflScer  within  the  spirit  of  that  act. 
But  the  Plaintiff  was  not  even  a  boatswain,  for  though 
he  performed  the  duties  of  such  an  officer,  yet  he  was 
not  legally  appointed  till  the  date  of  the  admiralty  war- 
rant, 126th  October  J  1813.    The  admiralty  alone  could 
ligpHy  appoint  him ;  and  till  so  appointed,  he  was  not 
entitled  to  share  prize  money  as  boatswain,  Doneliy  v. 
Pophoinu{]b) 

jRflffSeijt.,  for  the  Defendant,  was  relieved  by  the 
Ooort  from  arguing  the  1  st  point.  On  the  second  his 
argoment  was  as  follows.  If  the  Defendant  was  a  boat- 
swafaiy  he  was  not  a  petty  officer,  for  a  boatswain  de- 
rives his  authority  from  a  warranty  which  distinguishes 
Um  from  a  petty  officer,  and  he  is  classed  by  49  6. 3. 
c.  10&  $.  6.,  and  by  55  6.  3.  c.  60.  s.  33.  among  those 
wlio  are  not  to  be  deemed  petty  officers.  But  the  De- 
fendant not  only  acted  as  boatswain,  but  was  legally 
appointed  as  sudi  before  he  received  the  confirmation 
of  the  admixalty  warrant;  for  the  49  6. 3.  c.  108.  $.  16. 
the  power  of  commanders  on  foreign  sta- 
to  proaiDle  and  wppckat  boatswains,  and  the 
being  diroad  in  a  sii^le  ship,  her  captain 
nnstf  from  the  necessity  of  the  case^  be  deemed  a  com- 
mander ht  this  purpose;  the  subsequent  ratification' by 

(a)  I  JBffi/,  4te«  {i)  I  Tmmt.  i. 

Vol.!.  L  the 
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1 823.  the  admiralty  h  a  proof  that  the  appointment  was  Talul, 
and  this  distinguishes  the  case  from  Donelly  v.  Pophamf 
where  the  admiral  had  no  authority  to  appoint  a  cap- 
tain. PiU  V.  Tayloi*  {a)  is  in  point,  the  principle  laid 
down  there  being,  that  where  a  party  is  legally  ap- 
pointed  to  an  office  and  acts  in  it,  he  is  entitled  to  all 
the  advantages  attached  to  the  office. 

At  all  events,  the  present  oI]jection  cannot  be  made 
by  the  Plaintiff,  who  claims  in  the  character  of  boat- 
swain, and  who  niade  the  transfer  in  that  character^ 

Vat^Jian  in  reply.  The  Plaintiff  was  only  promoted 
by  his  commander,  and  not  appointed  boatswain  till 
he  received  the  admiralty  warrant.  Pill  v.  Taylor  wtU 
a  case  of  a  custom*hoase  appointment,'  which  is  diffisrent 
from  an  i^pointment  by  the  admiralty. 

Dallas  C.J.  The  question  to  be  determined  is, 
whether  the  Plaintiff  was,  at  the  time  of  the  assigiAo^t, 
aiiy  thing  more  than  an  acting  boatswain ;  for  it  Is  ad<« 
mitted  he  was  acting;  but  it  is  urged  that  he  was  not 
Ideally  a  boatswain  till  he  was  appointed  by  the  admi- 
ralty warrant.  Whether  he  was  so  or  not  dq)eiid8 
upon  the  circumstances  of  the  case,  as  they  are  afieoted 
by  the  provisions  of  the  various  acts  of  parli'ameiYt  re- 
lating to  the  subject.  It  being  clear,  theii^  .thai  the 
Plaintiff  was  acting  as  boatswain ;  was  he  legally  ap- 
poiuted  to  the  rank  of  boatswain  by  «  coinnMiiider 
entitled  to  appoint  him  ?  As  to  tbi%  the  i^ipbisitment, 
it  must  be  observed,  took  place  while  the  plaintiff  was 
on  a  foreign  station,  where  the  Lords  of  tbe  Admksky 
could  not  have  made  the  j^pointment  la.  iliid;  £l!fst 
instance.  They,  thorefoce,  not  bong  able  in  aucb  leaBOs 
to  make  the  appointment  when  it  is  required  bjr  the 

«  {a)  iiEaJtf4l4» 

aerrice^ 
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nenicef  the  law  has  provided  a  remedy  for  the  incon-  182d^ 
veoience  which  might  be  occasioned  by  the  want  of  an 
appointment.  By  the  49  G.  8.  c.  108.  s,  16.  it  is  en- 
actedi  >f.  That  when  any  petty  officer  or  seaman  i/ball 
be  promoted  by  any  commander-in^^hief  while  a  ship  or 
vessel  is  abroad^  the  captain  or  commanding  officer  of 
the  ship  shall  make  put  a  ticket  for  the  wages  or  pay  of 
such  petty  officer  or  seaman,  certifying  that  he  has  been 
actaally  promoted."  Here,  therefore,  it  appears  that 
^he  commander-in-chief  on  a  foreign  station  has  a  dis« 
tiaet  power  to  i^>point  —  a  power  applicable  in  the 
present  instance;  for,  if  the  appointment  was  duly 
mad^  it  is  admitted  the  Plaint^  was  a  boatswain ;  and 
the  only  question  then  remaining  is,  whether  the 
oenfinnatioii  of  the  Admiralty  is  neoessaxy  to  ratify 
Micb  ma  appointment  as  this.  Now  the  case  does 
not  state  by  wbom  the  appointment  was  made;  it  stat^ 
oidy  that  the  PlaintifP  was  appointed,  but  we  must  pro* 
smne  diat  he  was  legally  appointed,  because  nothing 
aiqMsni  to  the  onitraiy ;  and  though  it  has  been  urged, 
that  unless  die  appointment  had  been  legal,  it  would  not 
Iwve  been  confirmed  by  the  Admiralty,  I  do  not  re^ 
quire  to  look  at  the  appointment  by  the  Admiralty^ 
(which,  indeed,  has  never  been  })efore  us,)  because^  if 
tli0conunander  on  a  foreign  station  has  the  power  to 
make  the  iqppdntment,  the  snbse^ent  appointment 
operates  nothing.  But  the  case  of  Dtmdbf  v.  Pofham 
is  distinguished  from  the  present,  by  the  dccumstance 
that  the  commandcr^inrohief  there  had  not  power  to 
make  a  valid  appointxnent;  here  he  had;  andas  nodiing 
appears  to  the  contrary,  I  assume  that  the  appointment 
was  well  made.  Considering,  therefore,  all -the  ciroum- 
stanoes  of  tUs  &sit^  and  the  proiisiosifi  of  the  act  of 
pailiameBt  as  to  i^pointmcnts  made  on  foreign  stations, 
I:th]nk,4be  PlaiqtiiF  was  legdy  a  boatswain  at  the  time 

jL  2  he 
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1 82S.       he  made  the  assignmeDt,  and,  therefore,  legally  entitled 
toauign. 

Park  3.  On  the  qoettion  tondilng  the  stamp,  Jacob 
▼•  Undttnf  is  an  aothoritf  in  point,  and  the  cironm- 
stances  of  that  case  were  stronger  than  the  present  as 
far  as  regards  the  necessity  for  a  receipt  stamp ;  the 
word  used  in  diat  case  being  received  /  here  the  word  is 
mdtmmikdged*  To  hold  that  a  receipt  stamp  is  neces- 
sary on  such  occasions  would  lead  to  the  greatest  inooo- 
venienoei  The  othor  is  a  more  impurtwt  olgecdon; 
but  it  appears  clearly  on  the  case  that  the  Fbintiff  was, 
at  the  time  of  the  assignment,  above  the  rank  of  petty 
officer,  and  therefore  not  affected  by  the  acts  which 
prohibit  petty  officers  and  seamen  from  making  an 
assignment  of  thdr  prize-OMmey.  In  the  case  of 
Domdbf  ▼•  Ptpham  the  commander  had  not  authority  to 
make  an  iqppointmait,  whereas  in  the  present  instance 
hehad.  As  the  case  states  the  liaintiff  to  have  been 
appointed,  we  must  presume  he  was  duly  appointed  under 
the  statute^  whidi  expressly  refers  to  the  circumstance  of 
vacancies  occurring  on  a  foreign  station,  and  the  neces- 
sity of  an  immediate  power  of  appointment  to  fill  up 
audi  vacancies ;  and  even  if  a  commander-in-diief  is 
the  cmly  person  who  has  power  to  appoint  in  sudi  cases, 
we  are  bound  to  presume  in  this  instance  that  the  appoint- 
ment was  duly  made^  nothing  appearing  to  the  contrary. 
I^  indeed,  we  had  nothing  but  the  warrant  of  the  Ad- 
mirahy  before  us,  we  are  not  bound  to  ooottlder  it  re- 
trospective ;  but  v^iere  a  previous  appointment  is  stated, 
we  may  presume  that  tlie  Admiralty  would  not  have 
confinned  sudi  an  appomtment,  unless  it  had  been 
regular  in.  the  first  instance*  The  ocmfirmation  of  the 
Admiralty  is  a  ratification  of  what  was  done.  POl  r. 
Ttylcr  is  an  important  case  on  this  sulgect;  it  goes  the 
length  of  deciding,  that  though  the  original  captain  of 

the 
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the  vessel  had  been  re-appointed»  and  that,  with  a  re>        182S. 
trospective  effect,  yet  as  be  had  not  been  actively  con-     w^lIii© 
cemed  in  a  capture  made  during  his  suspension,  the 
acting  conunander  was  entitled  to  the  commandos 
share  of  prize-inoney* 

BuRBOUOH  J.  There  is  nothing  in  the  first  object 
tion;  and  as  to  the  second,  the  answer  is  dear:  the 
Phuntiff  had  filled  the  station  of  boatswain's  mat^ 
fiKMn  which  he  was  promoted  to  the  rank  of  boatswain : 
a  boatswafai  is  a  very  necessary  and  efficient  officer  in  a 
ship,  and  his  duties  are  altogether  difierent  from  those 
of  a  boatswain's  mate.  By  the  statute^  he  may,  on 
foreign  stations,  be  appointed  by  the  commander-in« 
chie^  and  for  this  purpose^  where  the  party  ia  serving 
in  a  ship  which  sails  smgly,  the  captain  of  such  ship  is 
commander-in^^ef*  Are  we  to  presume  he  was  not 
duly  appointed  when  the  case  states  that  he  was  ap* 
pointed,  and  shews  that  the  Admiralty  afterwards  con- 
firmed the  appointment  ?  This  would  not  have  been 
done  unless  the  first  af^intment  had  been  made  in 
conibrmity  with  the  acts  of  parliament  The  Fhunti£^ 
therefore^  was  legally  acting  as  boatswain,  and  entitled 
to  make  the  assignment  in  question. 

Judgment  for  Defendant. 
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Practice.    En- 
titling affida- 
vits in  action 
on  bail-bond. 


Ham,  Assignee  of  the  Sherifl^  v.  Philcox  and 

Another. 

npHIS  was  an  action  upon  a  bailbond  which  had  been 
regularly  assigned  by  the  sheri£P,  and  upon  a 
motion  made  by  Hidlock  Seijt.  respecting,  some  of  the 
proceedings,  a  question  arose,  whether  the  affidavits  in 
support  of  the  motion  ought  to  be  entitled  in  the 
original  action,  or  in  the  action  on  the  bail-bond,  when 
the  court  held  that  they  should  be  entitled,  as  above,  in 
the  action  on  the  bail-bond. 


Fe&.  4. 


The  Court 
will  not  pro- 
ceed summa- 
rily against 
an  attorney  on 
an  affidavit 
charging  him 
with  an  indict- 
able offence. 


In  the  Matter  of  Knight  and  Hall. 

TN  the  last  term,  the  court  on  a  statement  by  affidavit, 
granted  a  rule,  calling  on^Mr.  Knighty  an  attorney  of 
this  court,  to  shew  cause  why  he  should  not  pay  over 
certain  monies  to  Hall. 

Pell  Serjt.  now  shewed  cause  against  the  rule,  when 
it  appearing  that  the  affidavit  on  which  the  rule  had 
been  granted,  contained  a  charge  of  conspiracy  against 
Knightj  the  court  said,  if  that  part  of  the  affidavit  had 
been  read  last  term,  they  would  not  have  granted  the 
rule,  but  would  have  lefl  Hall  to  prosecute,  an  indict- 
ment; and  the  charges  contained  in  HalPs  affidavit 
being  fully  and  satisfactorily  answered,  the  Court,  after 
reprehending  HalPs  conduct. 

Discharged  the  rule  with  costs. 
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LoNCRiDGE  and  Others  v.  BoEWEiu  Fet.  4. 

^HIS   was  an  action   brought  by  three   Plaintiffs,  In  an  action 

Elizabeth  Longridge^  Benjamin  Barnett^  and  Michael  ®^  contact, 
^       <  ,,   ,  .  ,  A      1         •  1   th^  siniame  of 

^frois^rc^^oagjim,  on  a  special  agreement*    At  the  trial  one  of  three 
before  Dallas  C.  J.  London  sittings,  after  last  Tnni/y  term,  joint  PlaintiflTs 
it  appeared  and  was  objected,  that  the  ^xim^xtiedi Hodgson  ^"^  o"^»tted 
had  been  omitted  by  mistake  in  die  declaration,  issue,  but  the  De- 
and  nisi  jn-ius  record,  but  it  was  correctly  inserted  in  f«nd*nt  had 
the  writ  of  capias  ad  respondendum^  and  the  Defendant  §^^^  ^^^     -^ 
who  pleaded  a  tender,  paid  money  into  court  generally  money  into 
on   the  record.      The  Defendant  called  witnesses  to  court  generally 

on  the  declar- 

cstablish  the  tender,  but  failed,  «when  the  jury  found  a  ation:  at  the 

verdict  for  the  Plaintiff,  damages  I5.,  to  be  increased  to  t"al  he  at- 

2S/.  9s.  5d.^  if  the  Court  should  be  of  opinion  that  the  f^^  j„'(],g 

omission  on  the  record  was  not  fatal.  proof  of  a  ten- 

der, when,  after 

the  objection  of 
Vaughan  Serjt,  on  a  former  day  obtained  a  rule  nisi  the  omission  of 

to  increase  the  damages  accordingly ;  and  with  respect  *®  wmame  on 

1  .    .  -  yy   ,        ,  1-11  ,     the  record  had 

to  the  omission  of  Hodgson  s  name,  contended  that  such  ^^  taken, 

omission  could  only  be  taken  advantage  of  by  plea  in  the  jury  found 
abatement :  that  at  all  events  the  objection  was  waived  *.  ^p,  ^'^j^ 
by  the  Defendant's  paying  money  into  court,  and  offering  damages  u.  to 
evidence  of  a  tender :  that  these  circumstances,  and  the  ^  increased  to 
insertion  of  Hodgson^s  name  in  the  writ,  clearly  proved  q^^^  ihould 
that    the    Defendant    could    not    have    been    misled,  not  think  the 
Vaughan  cited  Dickinson  v.  Bapoes  (a).  Mayor  of  Staf^  ^tk)n."on 
ford  y.  BoUon  (&),    Boug/Uon  v.  Frere  (c)   to  shew  that  a  motion  to 
^ch  an  qrror  could  not  be  in  this  stage  of  proceeding  a  '"crease  the 

X.  ^  1     I  .     ^.  damages  ac- 

fctal.obj^on.  cordingly,  the 

Court  declined 
(a)  It  Mash  no.       (b)  1  Bos.  bf  PuL  40.        (0  3  Campb.  29.     *^  interfere. 

L  4  Htdlock 
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182S.  HuUock  Serjt.  now  shewed  cause  against  the  role. 

The  Plainti£&  ought  to  have  been  nonsuited.    The  evi- 
dence adduced  with  respect  to  the  tender^  and  the 
money  paid  into  court,  did  not  apply  to  the  cause  on 
the  record^  namely,  in  which  Elizabeth  Longridge^  Ben^ 
jamin  BameU^  and  Michael  Armstrong  were  Flaintiflsi^^ 
and  Brewer  Defendant,  but 'to  a  cause  in  which  Elih 
'  iAeth  Longridgey  Benjamin  Bamett^  and  JUBchad  Arm* 
.  Strang  Hodgson  were  Plaintiffi,  and  Brewer  Ddendant^ 
and  a  tender  to  the  one  set  of  Plaintiffs  would  not  estab« 
Ibh  a  tender  to  the  other.    The  writ  also  applied  to  this 
latter  cause,  and  the  judge  had  no  authority  to  try  any 
cause  but  the  cause  on  record.     The  omission  of  JFfod^- 
son*B  name  amounts  to  the  same  thing  as  the  omission 
of  the  name':^f  one  of  several  joint  Plaintifls,  which  has 
always  been  held  an  unanswerable  ground  of  nonsuit. 
The  court  will  not,  for  the  sake  of  justice,  encourage  this 
slbv^iliness,  and  assist  to  the  utmost  the  party  who  has 
been  guilty  of  it     In  Dickinson  v.  Bowes,  the  party  ap- 
pear^ by  the  name  under  which  he  was  sued,  and  a  dis- 
tinct acknowledgment  was  proved.  But  that  and  the  other 
cases  cited,  are  cases  of  misnomer,  and  not  of  the  entire 
omission  of  a  name.    The  Plainti£P  may,  if  he  pleases, 
bring  a  new  action. 

Vatighan  Seijt.,  in  support  of  his  rule^  urged  in 
addition  to  the  topics  he  had  employed  before  the  in- 
justice that  would  be  done  if  Plaintiffs  were  defeated  on 
a  mere  clerical  mistake^  after  his  demand  had  to  a  cer- 
tain extent  been  admitted  by  the  Defendant. 

Tlie  Court,  however,  thou^t  they  were  not  antho- 
jrized  to  interfere,  and  Dallas  C  J.  who  presided  at  the 
trialf  observing  that  it  was  very  donbtfid,  whether  te 
the  merits  of  the  case  the  Phdntiff  was  entSML  to  nxm 
than  the  jury  had  given  him. 

The  rule  was  discharged. 
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RlQHARDSON  V.  FiSHER.  Feb.  5. 

NEW  trial  had  been -moved   for   in  this  ca8e»  On  affidavit 
partly  on  the  ground^  that  the  verdict  was  contrary  fnm^toa^^ 


f4al  ■■■■■■Ml 

to  f  vi^ence,  but  chiefly  on  an  a£Bdavit  from  a  material  thathellad 


wihiessy  that  he  had  made  a  serious  mistake  in  giving  his  made  a  nw 
testimony.  ^  in.gWag 

the  Court 

Vaughan  Seijt.  shewed  cause  against  the  rule.  granted  a 

trial. 

Per  Curiam.  If  there  were  nothing  else  in  this  case, 
there  must  be  a  new  trial,  on  the  important  aflBdavit, 
that  the  witness  has  made  a  mistake. 

Rule  absolute. 


Thompson  and  Another,  Assignees  of  Chapman,      Ftb.  $• 
a  Bankrupt,  v.  Beatson  and  Others. 

/ySAPIdANy  the  bankrupt,  was  master  and   part  Defendant^ 

owner  of  a  ship  which  arrived  in  the    port  of  ^^^  had  a  hen 

'^  on  G.  •  uup, 

I/mdonj  in  the  month  of  September^    1820,  and  the  Mcdndfrpai 

C  then  lying 
in  priMtti  the  baLmce  doe  to  them  on  aocount  of  disbursementt  made  on  the  th^ 
and  diey  then  delivered  up  the  ship's  papers  to  C.  C.  having  become  a  banknipt 
a  Ibrtnight  after  thb  payment,  (the  imprisonment  he  was  then  undergoing  beiqg  the 
act  af  lanhfuplcy,)  his  assignees  sued  Defendants  for  the  bahnce  so  recdved  by  them. 
A  verdict  havipig  ba^  found  for  the  Defendants,  with  leave  for  the  Plaintiffs  tooMve 
to  iiiet  it  add^  and  enter  up  a  verdict  for  the  said  baknce, 

The  Court  .&chaiged  a  rule  nisi  to  that  efibrt,  which  had  been  moved  for  on  the 
groond  that  the  Defeiidants  not  having  stipuhted  for  the  payment  of  their  balance 
as  a  condition  for  the  surrender  of  their  lien,  the  payment  ought  to  be  considered  as 
voluntary. 

bank- 
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Beatsos. 


bankrupt  having  addressed  himself  to  the  house  of  the 
Defendants,  who  were  ship-brokers  and  agents  in 
London^  the  Defendants  received  the  ship  and  cargo 
under  their  care ;  they  made  the  usual  entries  at  the 
custom-house,  and  sundry  disbursements  on  ChapmarCs 
account,  to  the  amount  of  about  7SG/.  The  Defendants 
possessed  themselves  of  all  the  written  documents  be? 
longing  both  to  ship  and  cargo ;  they  sold  a  part  of  the 
cargo  with  the  privity  of  the  bankrupt,  the  proceeds  of 
which  reduced  the  Defendants'  demand  against  the 
bankrupt  to  the  sum  of  1 75/.  6s. 

Chapman  wa^  a  trader,  and  committed  an  act  of 
bankruptcy,  by  being  arrested  for  a  debt  on  the  16th 
October^  1820,  and  lying  in  prison  till  after  the  19th 
December*  On  the  19th  December  a  commission  of 
bankrupt  issued  against  him,  on  which  he  was  declared 
a  bankrupt,  and  the  Plaintiffs  were  chosen  assignees. 
On  the  2d  December,  the  Defendants  stated  their  ac- 
count with  the  bankrupt  in  the  King's  Bench  prison, 
and  the  balance  then  appearing  due  from  the  bankrupt 
to  the  Defendants  was  a  sum  of  \75L  6s.  On  the 
same  2d  December,  the  bankrupt  paid  to  the  Defendants 
the  said  sum  of  1 75U  6s.  Od.,  for  which  the  Defendants 
gave  their  receipt,  and  tliey  at  the  same  time  gave  up 
to  the  bankrupt  all  the  documents  belonging  to  the  ship 
and  cargo,  and  the  bankrupt  resumed  his  possession  of 
ship  and  cargo. 

At  the  trial  before  Dallas  C.  J.  London  sittings,  before 
Michelmas  term  last,  the  jury  found  a  verdict  for  the 
Defendants,  but  the  Plaintiffs  had  leave  to  move  to  set 
this  verdict  aside,  and  in  lieu  thereof  to  enter  a  verdict 
for  the  Plaintiffs  for  175/.  6s.  Qd.,  if  the  court  should 
think  the  payment  by  the  bankrupt  improperly  made. 


Lens  Seijt  having  accordingly  obtained  a  rule  nisi 
to  that  effect,  the  Court  stopped  Vaughan  Scijt.,  who 

14  was 


V. 
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was  to  have  shewn  cause,  and  tailed  on  Lent  to  support  182S. 
his  nile^  when  he  argued  that  the  Defendants  having  a 
lien  on  the  ship  and  papers,  might  have  made  the 
pignnent  of  the  balance  due^  a  condition  for  the  suiw  Bsatsoi^ 
render  of  them ;  but  as  they  had  made  no  such  9tip»- 
lation,  the  pajrment  by  the  bankrupt  must  be  esteemed  a 
mere  voluntary  payment,  and  not  within  the  exception 
of  the  statute  for  payments  in  the  ordinary  course  of 
trader  or  on  bills  of  exchange;  nor  was  the  money  re- 
cdved  hi  ignorance  of  the  bankrupt's  situation. 

But  the  Court  thought  that  the  Defendants  having  a 
dear  lien  on  the  ship  and  papers,  they  would  not  have 
been  given  up  without  the  payment  of  the  balance  due ; 
that  the  assignees  standing  in  the  bankrupt's  places 
could  not,  after  obtaining  the  ship,  and  the  papers, 
without  which  the  ship  was  not  saleable,  turn  round  and 
Jiveiit  the  Defendants  of  the  money  which  they  might 
have  secured  to  themselves,  by  retaining  the  ship  in 
their  possession. 

Rule  discharged. 


Rennie  v.  Robinson.  Feb.  $. 


HTHIS  was  an  action  for  use  and  occupation  of  apart-  A.  hired 

ments  in  Murg^U-hone,  brought  under  the  following  ^^^^^J/^^ 

circomstances:  the  house  which  contained  the  apartments  b.  afterwards 

bud  been  devised  to  a  Mrs.  Williams^  and  by  a  settlement  ^«'  *«  ^^"^ 

made  after  her  marriage,  in  pursuance  of  marriage  arti-  ^honied  ^. 

des,  was  vested  in  trustees  for  her  separate  use,  and  the  in  an  action 

power  of  leasing  was  in  the  trustees.     But  the  settle-  ^^  *"*^     - 

the  hire  of  the 
apartments :  Held»  that  A.  could  not  impeach  C/s  title. 

ment 
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1823.       meDt  was  not  refpsteted.    The  husband  of  Mrs.  WU^ 
Uamslet  the  apartments  to  the  Defendant  as  a  jcarijr 
~^]  tenant,  under  an  agreement  firom  JV^£0ui»u  and  his  wif^ 

KoHMaov.  -but  signed  only  by  WiOiaaUf  and  afterwards. made  « 
lease  of  the  house  to  the  Plaintil^  in  whtdb  Mfa» 
Williams  did  not  join,  and  to  which  she  refused  t#  assent. 
The  lease  by  Williams  to  the  Plain^  recited  Mia. 
William^s  marriage  settlement  Williams  gave  the  De^ 
fendant  notice  of  the  transfer,  and  the  Plaintiff  demanded 
the  rent  for  the  apartments ;  notwithstanding  whidiy  the 
Defendant  paid  it  to  Mrs.  Williams^  and  never  attorned 
to  the  PlaintiS 

At  the  trial  before  Dallas  C.  J.  Middlesex  attings 
after  last  Trinity  termf  Williams  was  called  by  the  De- 
fendant to  shew  that  the  house  bdonged  to  Mrs.  WU^ 
liamSf  and  his  evidence  was  otgected  to^  on  the  ground 
that  he  could  not  impeach  his  own  lease  to  the  Plainiiff: 
Mns.  Williamsj  however,  was  admitted,  and  themarrii^ 
settlement  was  proved.  To  the  objection  that  it  was  not 
roistered,  (the  house  standing  in  Middlesex)^  it  was 
answered,  that  the  settlement  being  recited  in  the  lease 
to  the  PIainti£[^  he  could  not  plead  want  of  notic% 
which  was  all  the  registry  acts  proposed  to  supply. 
The  Plaintiff  was  nonsuited,  with  leave  to  move  to  set  the 
nonsuit  aside,  and  enter  a  verdict  for  l^l^  the  sum  due 

• 

for  the  occupation  of  the  house,  should  the  Court  be  of 
opinion  that  the  Defendant  could  not  impeach  his  title. 

Taddy  Serjt  having  accordingly  obtained  a  rule  nisi 
to  that  effect,  citing  Arnold  v.  BevouU  (a),  to  shew  the 
validity  of  the  conveyance  by  Williams  without  his  wife's 
joining  in  the  eonveyanc^ 

(a)  lB.isf  B.  443' 

PeU 
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PeU  Serjt.  now  shewed  cause  against  the  rulci  and       1818. 
oontendedy  that  though  a  lessee  could  not  in  any  case    ^  '  »  '  ' 
^B^nte  the  title  of  his  immediate  lessor,  nor  the  title  of         ^^ 
the  lessor^s  assignee^  in  an  action  of  replevin,  yet  that    RoBiksoir. 
b  an  action  of  contract  like  the  present,  he  might  dispute 
di*  title  of  any  person  but  his  immediate  lessor.    If 
there  was  no  contract,  actual  or  implied  betwera  the 
Plaintiff  and  Defendant,  this  action  would  not  lie.    Had 
die  FlaintiflS  indeed,  ben  assignee  of  VFUUamSf  he 
mig^  have  sned  the  Defendant  in  covenant,  supposing 
a  covenant  to  have  exbted.    But  the  Plaintiff  was 
merdiy  a  lessee  under  WiUianu,  and  if  the  legal  estate 
m  the  house  in  question  was  in  trustees,  Williams  could 
not  convqr  to  the  Plaintiff  so  that  in  no  way  could  a 
contract  esist  between  him  and  the  Defendant 

Dallas  C.  J.  The  Defendant  has  used  and  occupied 
thie  (fremises  under  a  lease  from  WilliamSf  and  so  has  re- 
cognized JViniatns*9  title:  Williams  then  conveys  toEennief 
and  llie  Defendant  has  notice  of  this  conveyance.  Retmie 
only  stands  in  the  shoes  of  WHUamsy  but  the  Defendant 
eontfaraes  t6  occupy  under  him,  and  as  the  Defendant 
was  not  competent  to  impeach  the  tide  of  WilliamSf 
aritlier  is  he  competent  to  impeach  that  ofBennie. 

Pabk  J.  concurred. 

BuKROUOH  J.  The  revernon  which  was  in  Williams 
is  in  Bermief  and  the  Defendant  cannot  controvert  his 
titk. 

Rule  absolute^ 
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Feb.s*      FxsHEA  and  Another,  Assignees  of  CHESM£Uf 

a  Bankrupt,  v.  Miller,    who  has .  $urvived 

HlSNKING. 

ji.  bad,  for  npHE  Plaintifi  scM^t  by  thia  acUon  fe>  mmer  50QL 

ie,Sri>^  which  the  Defendant  had  reodved  for  Chesmer  vpw 

a  cargo  of  fish  the  sale  of  a  cargo  of  fish*  and  which*  aa  the  Plaintiffs 

to  Rf  who  alleged*  Defendant  had  improperly  paid  oyer  to  the 

pondence  and  house  of  ItJntosh  and  fV^rtnabgi  contmry  to  demnef^s 

connected  with  directions. 

advanced  mo-  before  Michaelmas  term  last,  the  state  of  the  case  ap- 
neytojifon    peiured  to  be  as  fipilowlB, 

an  enff agemenc 

from  A^  that  Ch^meff  who  Muded  JA  Jjmdoih  ^as  in  181i  the 
the  proceedf  ^wiier  of  a  oarigo  of  fiahf  shipped  at  Neii^finrndlanim 
^ fish^sb^d  ^'^^^ss^^  called  ^  Martha  s  the  Defendant  MUkr  oar- 
be  remitted  by  rifid  on  buaiDteas  in  partnership  with  Hmnmg^  at  Bio 
^  ^^  h  th  tlait^^*  Messra.  M^IntaA  and  Wkrtnab/f^  who  carcied 
tt^ftri.  of  Ci>  in  on  business  in  Loniarij  and  were  ia  correspondence  and 
order  that  they  connected  with  the  Defendant,  recommended  him  to 
rtittite  Ts^  "  Chesmer  as  a  proper  person  to  dispose  of  any  cargoes 
curity  for  the  which  Chesmer  might  send  to  BioJantkOt  and  Mnsrs. 
m!^  b^'c  ^^I^osh  and  WartnaJy  being  for  premimas  of  insurance 
A.  then  wrote  and  othemiie  considerably  in  advance  to  Chesmer  upon 
to  B.,  tellii^  certain  caigoes  of  wine,  in  two  ships,  called  the  Vemus 
careo  of  fish     ^^d  the  Sisters^  it  was  agreed,  that  those  cargoes  shoold 

was  not  re- 
sponsible for  any  advances  made  by  C.     Notwithstanding  this  B^  after  the  receipt 
of  AJs  letter*  remitted  the  proceeds  to  C,  who  retained  them  to  cover  his  advance. 
A.  having  become  bankrupt,  and  his  assignees  having  sued  B.  for  these  proceeds : 

Held,  that  a  jury  was  warranted  in  considering  A.'s  engagement  as  an  appropri- 
ation of  the  csfgo  of  fish,  which  he  could  not  rescind,  and  not  a  mere  order  for 
payment  of  moneyi  which  could  be  revoked  by  a  subsequent  countermand  before 
payment. 

be 
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be  consigned  to  the  Defendant  at  Bio  JatieirOj  and  that       182S. 
he  Bhcmid  remit  the  proceeds  to  ChesmtTf  through  the 
hoase  of  Mcintosh  and  Warinaby^  by  way  of  security 
for  the  sums  advanced  by  them. 

Things  were  in  this  state,  when  in  Octcberf  1 814»  Cket' . 
mer  applied  to  M^iitosh  aild  Wdrtnaby  to  advance  &OQL 
more  for  Thomas  Morris^  who  had  before  that  time 
been  in  partnership  with  Ckesmer^  and  was  then  engaged 
in  boBincBS  with  his  brother  tVilliam  Morris^  T.  Morris 
and  Wartnaby^  who  were  called  as  witnesses,  stated, 
that  Mcintosh  and  Wartnaby  being  already  much  in 
advance  to  Chesmer^  were  reluctant  to  give  him  further 
cicdity  till  Chesmer  promised  that  the  proceeds  of  the. 
cargo  offish,  as  well  as  of  the  other  cargoes,  should  $dso 
be  remitted  by  the  Defendant  through  the  hands  of 
Mcintosh  and  Wartnabyy  to  be  by  them  applied  in  re- 
duction of  the  advance  of  5002. ;  upon  which  Mcintosh 
and  Wartnaby^  on  the  20th  of  October^  1814^  advanced 
the  5002.  to  T.  Morris^  which  they  would  not  other- 
wise have  done^  and  the  amount  was  afterwards,  on  the 
14di  of  March  and  10th  of  1%,  1815,  remitted  to 
them  by  the  Defendant  Miller  out  of  the  proceeds  of 
the  cargo  of  fish. 

The  Plaintiff  also  claimed  58/.  I6s.  beyond  this  500/. 

Sundry  letters  were  then  given  in  evidence.  In  one 
of  July  S8th,  1814,  addressed  by  Chesmer  to  Mcintosh 
and  Wartnabyf  ^  Chesmer  said^  ^^  As  I  have  always  con- 
sidered any  business  I  nay  do  with  Mesmi.  Miller 
and  Heoningf  under  your  goaratitee,  and  have  been 
enoooraged  tfaerdn  by  the  respectsbilibf  of  yourfinn, 
I  canoot  have  the  least  objection  to  direct  those  friends 
to  remit  us,  on  or  through  jvm,  for  my  consignment 
per  Venus  and  Martha.  The  Femts  wiU  load  about 
MO  pipes  of  mne  and  brandy;  you  will  do  ine  die  finrour 
«f  infonning  me  what  advances  you  will  Boake  on  Ijus 
cargo^  cm  handing  over  the  bills  of  lading  at  ajnro  rsid 

per 
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1S18.  per  pipe.  The  Mariha  is  loiding  at  'SefxfmmdUmi  9l 
cargo  of  about  2500  quintab  of  fish  in  caak^  to  the 
address  of  Messrs.  ISSkr  and  Homing.  I  expect  to 
receive  the  bills  of  lading  in  Sepiemberg  as  the  latter 
come  finrwardy  and  insurance  is  effected  by  youy  your 
acceptances,  as  for  the  Venui%  cargo  on  account,  and 
on  transferring  to  you  the  bill  of  lading^  will  be  a  great 
accommodation  to  me;  I  request,  therefor^  you  will 
inform  me  whether  you  can  comply  with  my  request** 

In  a  letter,  dated  the  21st  October^  1814,  and  ad-, 
dressed  by  Chemner  to  MiUer  and  Hemwigf  Chnmer 
said,  <^  Our  fnends,  Messrs.  Mcintosh  and  Warhiabg^ 
having  agreed  to  advance  Messrs.  W.  and  7*.  Morris 
for  our  account  500/L,  on  the  securi^  of  our  cargoes 
per  the  Venus  and  SisterSf  consigned  to  you,''  ^  We 
hereby  direct  and  empower  you  to  pay  them  that  sum." 
**  The  management  of  the  sales  will  remain  with  you 
until  Messrs.  M^Intoth  and  Wartnabjf%  demand  is  paid 
from  the  caq^oes  of  the  Venm  and  ^OersJ*  «^The 
security  pven  the  latter  does  not  apply  to  the  Marihafs 
cargo  of  fish,  which  please  to  observe.** 

Signed,  <<  Chesmer  and  Co.** 


In  a  letter  of  the  1st  of  January^  1815, 
wr/^,  and  addressed  by  Chesmer  to  itfiZfer,  Chemer^  after 
announcing  the  dissolution  of  his  partnership  with 
T.  Morris^  said,  <<  Mr.  Morris  had  no  sort  of  interest  in 
the  cargoes  of  the  Venus  and  Martha^  of  which  the 
retnms  are  legally  ^^^  incontestably  mine^  to  support 
my  engagements  and  advances  for  the  liquidation: 
amongst  the  latter  are  claims  of  Messrs.  M^Intosk  and 
Wartnaby^  for  their  advances  on  the  SisUr/  account,  for 
premiums  of  insurances  as  brokers,  and  for  5001.,  which 
I  consented  to  give  Messrs.  W.  and  T.  Morris  by  an  as- 
signment on  you  from  the  net  proceeds  of  the  Martha 

and 
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aD4:  y^nud^  cargoes,  consigned  to  you;  I  am  sure  you  182S« 
mil  excuse  my  frankness  when  I  tell  you,  that,  having 
of  myself  directed  you  from  Spain  and  Nemfintndlandf 
the  GBigpeg  of  the-  V&ms  and  Martha^  without  Messrs. 
M^LUoshwod  Co.  or  Mr.jSform  having  advanced  one 
fraction  on  account  of  these  cargoes,  I  could  not  avoid 
feeling  uneasiness  when  I  understood  that  your  London 
friends  decline4  any  support  to  your  house^  and  grounded 
their  .refusal  on  unliquidated  sales  by  your  concern." 

A  letter  was  also  proved,  bearing  date  the  8th  of 
March^  1815,  addressed  by  Miller  at  Bio.  Janeiro^  to 
Chesmer^  by  which  Miller  acknowledged  the  receipt  of 
Chesmer^s  letter  of  the  ^  1st  of  October j  1814,  (saying 
^*  W^  take  notice  of  your  order  of  the  21st  of  Octoberf*) 
and.  also  thanked  Ckesmer  for  his  private  letter  of  Jar 
nuaty  1st,  1815. 

The  jury  found  a  verdict  for  the  Plaindii^  damages 
only  SQL  \6s. 
.  •  ■  .  ' 
.  JPell  Seijt,  for  the  Plaintiff,  in  the  last  term  moved 
for  a  rule  nisi  to  set  aside  this  verdict,  and  to  have  a 
new  trial.  He  contended,  that  MiUer  and  Henning 
were  Chesmer^s  agents;  that  it  was  an  incontestable 
principle,  that  where  a  party  ordered  his  agent  to  pay 
money,  and  afterwards,  before  the  money  was  paid  or 
paaaed  in  account,  countermanded  such  order,  the  agent 
paying  after  such  countermand,  must  be  deemed  to 
have  mad^  the  payment  wrongftiUy  and  without  au- 
tbocity^'  He  then  urged,  that  it  was  by  no  means  clear 
in^. the  present  case,,  that  Miller  had  ever  received  any 
jorder^^to  pay  the  500/.  in  question  to  WLUosh  and 
Wffrp^bjf  out  of  the  proceeds  of  Chesmej^s  cargo  of 
.fidi*  But  even  if  they  had,  Chesmcu's  letter  of  the  21st 
of  OOpber^  18  H^  was  a  dear  countermand  of  any  sucIjl 
order,  and  Mille/s  letter  of  the  8th  of  Marchy  1815, 
acknowledging  the  .receipt  of  .Chesmer'%  letters  of  the 

Vol.  I.  M  21st 
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IS£3.       2Uto(  Oddfer^  1814,  and  Ut  of  January^  1815,  and 

^1^^      saying  that  he  took  notice  of  the  order  of  2l8t  October^ 

T,  shewed  that  he  himself  considered  the  conntermand  to 

^*"^^*^'      be  complete,  notwitlistanding  any  ambiguity  occasioned 

by  the  ktter  of  the  1st  o(  January^  1815. 

The  Conrt  having  granted  a  rule  nisiy 

Vaughan  and  HuOoci  Seijts.  now  shewed  cause  against 
the  rule,  and  todk  a  distinction  between  a  mere  order 
to  pay,  atid  an  actual  appropriation  of  a  fund  for  pay- 
ment. As  to  a  mere  order  to  pay,  they  admitted  the 
principle  laid  down  by  Pell;  but  they  contended,  dint 
such  principle  did  not  apply  to  the  case  of  an  appro- 
priation, which  they  insisted  a  party  could  not  rescind 
after  he  had  once  completed  it  They  then  argued, 
that  the  testimony  of  Morris  and  Wartnaby  established 
a  complete  appropriation  by  Chesmeroixhe  cargo  offish, 
for  the  purpose  of  securing  the  advance  of  BOOL ;  that 
Chesmer^s  letter  of  the  2 1st  of  October^  1814,  written 
immediately  after  this  appropriation,  was  little  else  than 
a  direct  fraud,  but  whether  so  or  not,  it  could  not  re- 
scind a  previous  appropriation  of  the  proceeds  of  the 
/  cargo.     They  cited  Firbank  v.  Bell,  {a) 

Pell,  in  support  of  his  rule,  contended  that  there  had 
been  no  appropriation,  and  that,  therefore,  the  verdict 
was  contrary  to  evidence. 

Dallas  C.  J.  If  what  the  witnesses  said  be  true^ 
the  letter  of  the  21st  of  October  was  written  in  violation 
of  the  agreement  under  which  Chesmer  had  obtained  the 
money.  But  the  letter  of  the  1st  of  January j  1815,  is 
a  direct  admission  of  that  agreement ;  the  jury  had  the 
letters  ai^  the  accounts  bdfore  them,  and  not  one  of 

(n)  I  J.  Of  i#.  36. 

them 
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them  bad  any  doubt  tbat  the  cargo  of  fish  bad  been 
appropriated  to  the  payment  of  the  advance  of  500/. 
I  told  the  jury  there  was  no  doubt  as  to  the  law;  that  as 
a  general  principle,  it  was  quite  clear  that  an  agent  who 
receives  orders  to  pay,  is  not  justified  in  doing  so,  if 
before  payment  he  receives  counter  orders.  But  I 
directed  them  to  consider  the  correspondence  and  the 
testiaioiiy  of  the  witnesses,  and  to  determine  whether  or 
no  an  appropriation  had  been  made.  They  were  sa^^ 
tified  that  such  was  the  case,  and  I  see  no  reason  for 
disturbing  the  verdict. 
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Park  J.  If  Morris  and  Wartntdy  are  believed,  there 
was  an  appropriation  of  the  cargo  of  fish,  which  Ches- 
ner  had  no  power  to  rescind.  A  party  who  obtains 
money  on  an  agreement,  cannot  be  allowed  thus  to 
defirive  the  lender  of  the  security  which  was  stipulated 
fiir  and  granted,  and  this  does  not  at  all  afiect  the  power 
of  a  principal  to  countermand  an  order  given  to  an 
agent  to  pay  money. 

BvKBOUOH  J.  After  the  testimony  of  Morris  and 
Wkrinaly^  it  cannot  be  doubted  that  M^Intosk  and  Co. 
advaneed  their  money  upon  the  assurance,  that  they 
ahodd  have  the  security  of  the  cargo  offish ;  if  so,  that 
secmity  oodd  not  be  retracted.  The  verdict  is  clearly 
ri£^  and  the  present  rule  must  be 

Discharged. 
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Ibbotson  v.  Tindal. 


^^^^^  ^        i  \fjll^o[cigna$adrespondendumfreinrnM 


weeki  of  the  Holy  Trinity,  was  issued  in  Jime  last 
*  *  ^^  10  the  sheriff  of  Worcestershire,  against  the  Defendant, 


>: 


llicn  a  prisoner  in  the  gaol  of  the  county  of  JVorcesterf 
under  an  extent  in  aid ;  whereupon  the  sheriff  lodged 
VT^^]^^  with  the  gaoler  a  warrant  on  the  writ  of  capias^  and  in- 
formed the  Plaintiff's  attorney  he  had  done  so.    On  the 
£8th  d[^oie  the  sheriff  being  ruled  to  return  the  writ  of 
^jtmrr      capi^St  made  a  return  on  the  writ  in  tlte  words  fiallow- 
ffi^  1^      Jq»  m  I  have  taken  the  within  named  Defendant,  whose 
!^Lpis^  bodr  Kfluins  in  the  prison  of  our  lord  the  king,  under 
l«4fkis'^    mj  cviKody,'*  which  return  with  the  writ  was  duly  filed. 
i^Stti  \m  In  A^'*  A  ^"'^^  ^^  habeas  corpus  issued  out  of  the  Court 
icitas'V''''^  «f  fiiK*hequer,  directing  the  sheriff  to  have  the  body  of 
^^^^      ^  IV&^ant  before  a  judge  at  chambers,  for  the  pur- 
a0«fdfar«a  mt  0^'  shewing  cause  why  he  should  not  be  discharged 
^  )W  extent  in  aid:  the  gaoler,  or  some  person  de- 
|iiiN\l  by  him,  accompanied  the  Defendant  for  this  pur- 
_  fcj*'**'*    MC  to  London^  where  he  escaped  without  the  know- 
^^*^^  )(i^^  consent,  or  participation  of  the  sheriff  or  undcr- 
^m^^  ^Hflft>  as  it  was  averred  in  the  under-sheriff*'s  affidavit; 
iM*yV^  ^i  ihert^  was  no  affidavit  from  the  gaoler.     The  Plain- 
i^iwHM^  '4^*  thcu  ruled  the  sheriff  to  bring  in  the  body.     And  in 
lii^^c  ^^'^  Mii:hui:lmas  term,  Vaughan  Seijt.  obtained  a  rule  nisij 
•J*^.  .*  \     ^iiX\\\%  on  the  Plaintiff  to  shew  cause  why  the  sheriff 
f^fjM**^*  ^ouUI  not  be  at  liberty  to  amend  his  return  on  the  writ 


<5**^      ^*  cu/XiW,  by  striking  out  the  return  on  the  writ,  and 


'inRF'" 


Ik 


fVAfc^x  <aW*U  w  lUow  him  to  amend  the  return  by  striking  it  out  and  making 
JJJ^v  Kx^^  w  ih«  face. 

returning 
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returning  according  to  the  fact,  "  that  on  the  receipt 
of  the  writ  by  the  sheriff,  the  Defendant  was  in  custody 
at  the  suit  of  other  persons,  and  from  thence,  until  and 
at  the  return  of  the  writ,  at  the  suit  of  other  persons 
and  the  Plaintiff  :**  but  the  Court,  upon  cause  shewn, 
thinking  the  first  return  substantially  correct,  and  that 
the  amendment  was  only  prayed  with  a  view  to  ex- 
on^ri^  the  sheriff,  discharged  the  rule.  The  Plaintiff 
haying  then  sued  out  an  attachment  against  the  ^fheriff 
for  not  bringing  in  the  body, 


iSf 
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Ibbotson 

V. 
TiNDAL* 


Vatig?^an  Seijt.  obtained  a  rule  nisi  to  set  aside  this 
attachment,  on  the  ground  that  the  sheriff  was  innocent 
x>f  this  escape,  and  that  at  all  events  he  ought  not  to  be 
responsible,  because  the  Defendant  being  in  custody 
when  the  I^aintiff's  capias  issued,  the  sheriff  could  take 
BO  baiI*bond  for  his  purity;  but  if  the  attachment  were 
set  aside,  the  Plaintiff  might  bring  his  action  against 
the  sheriff  for  the  escape,  in  which  case  the  amount  of 
the  damages  might  be  enquired  into,  and  the  sheriff  be 
diereby  enabled' to  have  his  remedy  over  against  the 
gaoler  in  case  a  verdict  should  be  obtained  against  him. 

Pell  Serjt,  having  shewn  cause, 

-  The  Courty  afler  observing  on  the  circumstance  that 
the  gaoler  made  no  affidavit,  and  the  duty  of  the  sheriff 
to  bring  in  the  body  when  called  on  to  do  so,  thought 
that  no  grounds  had  been  shewn  for  thus  interposing  in 
lii^  favour,  and 

Discharged  the  rule. 
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Feb.  7.  Turner  v.  Meymott. 

A  tenant  hav.  ^RESPASS  for  breaking  and  entering  Plaintiff's 
^▼er  up  pot-  house.  At  the  trial  before  the  Lord  Chief  Baroo^ 
Mstionwhen  Gmlfori  Simmer  assizes,  1822,  it  appeared  that  the 
^p£r^  Plaintiff  had  been  tenant  of  the  house  to  the  DefadaiiCi 
a  Kgular  no-  from  week  to  week ;  that  he  had  received  a  regular  no- 
tice to  quit,      jj^  ^Q  Q^jf  jj„|.  omitted  to  deliver  up  posseissioii,  wh^re- 

the  landlordy  7^1.,  .  ii-i  •!_ 

in  his  absence,  i>pon,  the  Defendant,  at  a  time  when  nobody  was  m  the 

Inroke  open  the  house,  broke  open  the  door  with  a  crow-bair,  and  other 

aume/Donei.  ^^'^'^  applications,   and  resumed  possession.     Some 

aion;  though  little  furniture  was  still  in  the  house.    The  Qiief  Baron 

some  artidet     havinff  said  that  the  law  would  not  allow  the  Defendant 

or  furniture 

remained.         ^^^  forcibly  to  reinstate  himself,  the  jury  found  a  ver^ 

The  tenant   diet  for  the  Plaintiff,  whereupon, 
having  obtain- 
ed a  verdict 

against  the  Taddy  Seijt.  obtained  a  rule  nisi  for  a  new  trial,  and 

landlord  in 
trespass  for 

this  entrvy  the  ^^^^  Serjt.  now  shewed  cause  against  the  rule.  The 
Court  granted  question  is,  whether  when  a  tenant  refuses  to  deliver  pos- 
holdine  that  ^^sion  after  a  regular  notice  to  quit,  the  landlord  may 
the  landlord  make  a  forcibly  re-entry :  but  it  cannot  be  pemitted  he 
^rodT  ^*^  should  take  the  law  into  his  own  hands,  and  do  that  by 

violence  which  is  usually  accomplished  by  an  action  of 
ejectment.  It  is  contrary  to  the  first  principles  of  lair, 
that  he  should  becomejudge  in  his  own  cause,  and  sub- 
stitute his  own  strength  for  the  ordinary  civil  process. 
If  there  had  been  resistance,  and  death  had  ensued,  the 
crime  of  murder  would  have  been  committed ;  and  it 
makes  no  difference  that  nobody  was  in  the  house,  for 
the  Defendant  could  not  ascertain  that  till  he  entered, 
and  the  Plaintiff  might  have  come  up  while  the  violence 

10  was 
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'was  in  progress.  Some  furoiture  being  in  the  house, 
this  was  not  a  case  of  vacant  possession.  The  statute 
of  1  i  G.  2.9  which  gives  the  landlord  double  value  where 
the  tenant  holds  over,  shews  what  is  the  appropriate 
remedy  in  such  cases ;  but  that  statute  would  be  usdess, 
if  the  landlord  might  thus  take  the  law  into  his  own 
hands.  It  might  be  urged,  that  if  the  landlord  had 
proceeded  irr^ularly  he  would  be  liable  in  an  indictment 
tar  a  forcible  entry,  but  his  subsequent  liability  would 
pot  justify  the  previous  wrong.  In  Taunton  v.  Costar  {a\ 
the  entry  made  by  the  landlord's  putting  his  cattle  on 
the  ground,  was  entirely  peaceable,  and  to  that  there 
could  be  ne  ol^ection ;  so  that  Lord  Kenyan*^  obeerv  • 
ation,  ^^  that  if  he  dispossessed  the  tenant  with  a  strong 
hand,  he  would  be  liable  for  a  forcible  entry,  but  there 
could  be  no  doubt  of  his  right  to  enter  on  the  land  at 
the  expiration  of  the  term,"  was  uncalled  for  by  the 
case  before  him,  and  leads  to  the  absurdity  that,  in  cer- 
tain cases,  a  landlord  may  enter,  and  yet  he  shall  be 
punisbed  for  the  entry.  Pell  also  referred  to  Davics  v.. 
Comujp.  {b) 


18£S. 


TjUBffMfL 
MsYMOTTk 


DiJXAS  C  J.  The  high  respect  which  I  entertain  for 
my  Lord  Chief  Baron,  has  alone  made  me  hesitate  a 
single  JBK>ment,  and  even  now,  perhaps,  as  the  cause  is 
to  go  down  to  be  tried  again,  I  ought  not  to  express  an 
opinion.  The  question  is,  whether  a  landlord  has  a 
right  to  enter  in  the  manner  the  Defendant  did  under 
the  circumstances  of  this  case,  in  which  the  tenant  held 
over  after  his  right  to  possession  had  ceased,  and  the 
landlord's  right  to  enter  had  accrued.  It  must  be  ad- 
mitted he  had  a  right  to  take  possession  in  some  way ; 
the  case  of  Taunton  v.  Costar  is  in  point,  to  shew  that 
he  might  enter  peaceably,  and  that  no  ejectment  was 
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necessary.  If  he  has  used  force>  that  is  an  offence  of 
itself;  but  an  offence  against  the  public  for  which,  if  he 
has  done  wrong,  he  may  be  indicted. 

Park  J.  I  am  of  the  same  opinion.  The  dedar^ 
ation  states  that  the  Defendant  broke  and  entered  thd 
house  of  the  Plaintiff,  but  the  fact  was  not  so;  the 
Plaintiff  had  gone  out,  and  the  house  was  not  his,  bat 
his  landlord's,  who  had  a  right  to  break  his  own  door; 
as  no  person  was  within,  there  could  be  'no  danger  to 
any  man's  life.  Lord  Kenyan  says,  in  Taunton  y.  Cosiaty 
^*  it  is  clear  the  landlord  could  have  justified  in  a  plea 
of  liberum  tenementum.  There  can  be  no  doubt  of  his 
right  to  enter  upon  the  land  at  the  expiration  of  the 
term ;"  and  that  decision,  in  my  judgment,  goes  the 
whole  length  of  the  present. 

BuRROUGH  J.  I  was  once  concerned  at  the  Cock^ 
pit  in  a  case  similar  to  the  present,  where  I  used  the 
same  arguments  as  have  now  been  urged  by  my  Brother 
Pell,  but  jA)rd  Kenyan  and  Lord  Alvardey  who  were 
there,  entertained  no  doubt,  and  said  the  landlord  might 
enter.  The  rule  for  a  new  trial  in  this  case  must  be 
made 

Absolute^ 


Feb.  7. 


In  the  Matter  of  Page. 


The  Court  re-  JDAGE  had  been  admitted  an  attorney  of  this  court 
anatt^i^off  ^®'  considerable  opposition  before  a  judge  at 
the  rolls  on       chambers,  who  thought  the  opposition  malicious. 

the  ground 

that  he  had 

not   served  a  regular   clerkshipi    and  had  misconducted    himself   previously   to 

admission. 

HuUock 
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HuUock  Seijt.,  upon  affidavit,  alleging  that  Page  bad        1825. 
never  served  a  r^ular  clerkship,  and  charging  other     *  '   '.jV 
matters  against  him,  now  moved  for  a  rule  calling  on      of  Page. 
faim  to  shew  cause  why  he  should  not  be  struck  off  the 
rolb ;  but  the  affidavit  did  not  suggest  any  misconduct 
Kibsequent  to  his  admission.    HuUock^  however,  con-* 
tended  that  the  Court  were  competent  to  review  the 
drcumstances  under  which  the  admission  was  obtained ; 
but  he  adduced  no  instance  of  a  similar  application,  and 

The  Courts  intimating,  that  to  support  the  motion,  a 
case  should  have  been  made  out  of  misconduct  subse- 
cpmi  to  admission,  even  if  there  bad  been  no  opposition^ 

Refused  the  rule. 


Threlfall  v.  Webster.  Feb.  7. 

Tens  Seijt.  had  obtained  a  rule^  callmg  on  the  De«  The  PbindflT, 
fendant  to  shew  cause  why  he  should  not  produce  "*  kIiu^Sf"*  . 
certain  bills  of  exchange,  specified  in  the  declaration  in  change,  upon 
this  cause,  in  order  that  the  Plaintiff  mifi:ht  inspect  and  "*  *^*^y*.^. 
take  copies  of  them.  h^d  eome  into 

The  modon  was  made  on  an  affidavit,  that  the  bills  the  Defend- 
had  come  into  the  Defendants  hands  by  fraud,  (though  ^^^  and  had 
the  particulars  of  the  fraud  were  not  stated)  and  that  never  been 
they  had  never  been  satisfied.  satisfied,  ob- 

.     tamed  a  rule 

On  the  part  of  the  Defendant,  an  affidavit  was  put  in  ^^-  fo^.  ^ 
whidi  directly  n^atived  the  firaud,  and  asserted  that  Defendant  to 
the  biUs  had  been  satisfied.     Upon  this,  ^d  pmnit    ' 

Plaintiffto 
take  cojues.    The  Defendant  having,  by  affidavit,  denied  the  fraud  and  nonpayment, 
the  Court  discharged  the  rule. 

Bosanquet 


WXBSTEIU 
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BosanquH  Serjt.  who  shewed  cause  agiunst  the  rule, 
argaed  that  the  Court  had  not  jurisdiction  to  co»pel| 
or  at  all  evoitSi  when  the  charge  of  fraud  was  so  directly 
negatived)  would  not  compel  the  Defendant  to  produce 
instraments,  the  exclusive  possession  of  which  nn^C  be 
hk  only  defence  against  an  unjustifiable  demand^  which 
a  knowledge  of  the  contents  of  them  might  enabkf  the 
Plaintiff  to  establish :  that  in  bill  transactions^  the  pos* 
session  of  the  biU  by  the  party  chargeable^  being  con- 
sidered the  safest  means  of  preventing  any  second 
demand  upon  it>  r^ular  receipts  were  seldom  or  never 
taken  upon  payments,  and  that  therefore  possession  of 
the  biU  by  the  Defendant  affixrded  the  strongest  pre- 
sumption of  its  having  been  paid ;  that  the  Plaintiff  by 
omitting  to  state  the  particulars  of  the  fraud  alleged, 
had  prevented  the  Defendant  from  denying  it  otherwise 
than  in  a  manner  as  general  as  it.  was  charged ;  and 
that  the  most  eminent  lawyers,  particularly  Lord  Eidotij 
while  he  sat  in  this  court,  esteemed  summary  interpo- 
sition, in  cases  of  this  nature,  highly  inexpedient,  except 
where  the  grounds  for  interfering  were  made  out  in  the 
clearest  m^ner.  Such  an  appUcadon  had,  indeed, 
seldom  if  ever  been  acceded  to,  except  in  cases  where  both 
parties  had  an  interest  in  the  instrument,  or  the  instru- 
ment required  stamping ;  if  the  bill  in  the  present  in- 
stance had  been  paid,  the  Plaintiff  had  no  interest  in  it* 


Lens  and  Vaughan  Serjts^  in  support  of  the  rul^ 
maintained  that  the  general  allegation  of  frau^  was  suf- 
ficient to  support  this  applicBti<m,  and  that  a  disclosure  of 
the  details  of  the  fraud  would  lay  cq)en  the  whole  of  the 
Plaintiff's  casa  They  cited  Batenum  v.  Phillips^  (a)  to 
shew  the  jurisdiction  of  the  conrt.  Their  object  was 
not  to  deprive  the  Defendant  of  his  defence,  but  merely. 


(0)  4  Taunt.  161. 
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by  seltiiig  out  the  bills  correctly^  to  prevent  their  own       \M94 
fidlQre  upon  any  alleged  variance. 


DAtXAS  C.  J.  I  entertain  no  doubt  as  to  the  juris* 
diction  of  the  Court  to  interpose  in  cases  of  this  de* 
scription ;  but  how  to  dispose  of  them  must  depend 
on  the  discretion  of  the  judges,  and  that)  upon  the  cir- 
cumstanoes  of  the  case.  Difficulties  have  arisen  from 
time  to  time^  with  req)ect  to  the  general  questton,  on 
what  ground  the  Courts  will  order  an  inspection  of  in- 
struments to  enable  the  Plaintiff  to  proceed  in  cases 
where  he  could  not  otherwise  establish  his  claim : 
originally,  Lord  Mansfield  held  that  these  summary 
applications  might  generally  be  entertained  in  courts  of 
law,  to  save  the  expence  of  resorting,  for  the  same  pur- 
pose^ to  a  court  of  equity ;  but  many  eminent  perscms 
have  entertained  doubts  as  to  the  correctness  of  this 
doctrine,  and  that  brings  me  to  the  consideration  of 
the  circumstances  under  which  these  orders  have  usually 
been  made.  A  distinction  has  been  drawn  between 
cases  where  both  parties  have  an  interest  in  the  instru- 
ment and  where  only  one  is  so  interested.  But  in  the 
present  case,  where  the  parties  have  an  adverse  interest, 
will  the  Court  interfere?  and  will  they  interfere  as  a 
matter  of  course?  if  this  were  the  practice,  why  does 
the  party  who  makes  the  application,  go  on  to  say  that 
the  bills  were  fraudulently  obtained  ?  He  evidently  relies 
on  that  special  ground  of  application;  though  he  states  it 
generally,  and  it  is  as  generally.denied.  But  the  pecu- 
liarity of  this  case  is,  that  the  Plaintiff  says  the  bills  were 
obtained  Igr  fraudulent  means  from  him :  and  if  so,  it 
m  incumbent  on  him  to  state  to  the  court  the  nature  of 
the  fnmd.  As  to  the  general  principle  which  regulates 
the  interposition  of  the  Court  in  matters  of  this  kind, 
I  wi^  to  look  into  the  cases  before  I  come  to  any  de- 
termination on  the  subject ;  but  the  present  application 

appears 


Thaelfall 


1«4 
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ThrsMll 
WsfennfeB* 


appears  t6  hari^  b^en  made  on  special  groands,  which 
have  been  distinctly  ansvt^red,  and  to  those  grootids  I 
should  be  disposed  to  confine  it;  however,  I  do  not 
decide  n6w;  my  mind  is  surrounded  by  dlfficolttes -on 
the  subject  of  these  applications,  although  it  has  been 
usual  to  comply  with  them. 

The  decision  having  been  thus  postponed,  Dallas  C.  J. 
thiii  day  said,  **  Under  the  special  circumstances  of  this 
icase^'  we  think  the  rule  ought  to  be  discharged.** 

Rule  discharged  accordingly. 


.■  J 


Feb.  7*      West  v.  Ashdown  and  Palfret,  Bail  of  Priced 


QN  the  7th  il%,  1822,  the  Plaintiff  lodged  with  the 
sheriff  of  Worcestershire^  for  the  purpose  of  chargi- 
ing  the  bail  in  this  cause,  a  capias  ad  scUisfaciendum 
against  Pricej  returnable  in  five  weeks  from  Easier  ddj* 
On  the  13th  of  Jt%,  Price  offered  to  the  Plaintiff's 
agent  to  surrender  in  discharge  of  his  bail,  and  expressed 
a  determination  that  they  should  not  charged,  but  an 
arrangement  being  proposed  touching  the  sale  of  some 


The  prindpil 
ofiered  to  sur- 
render on  the 
X3th  of  Maj9 
but  the  Plain- 
tiff gave  him 
time,  and  dts- 
penaed  with 
the  furrender, 
on  an  under^ 
standing  that 

the  bail  ghould     *•  •  «      t^i  •     •*«»•  i         «• 

continue  liable.  ^^  Pnc^s  property,  the  Plamtiff's  agent  agreed  to  dis- 

On  the  xxth     pense  with  his  surrender  for  six  weeks,  upon  an  under- 

^"Z^S   siding  that  the  baU  should  remain  liable,  and  the  fol- 

the  Defendant  lowing  agreement  was  afterwards  entered  into,  the  baB 

had  offered      being  ignorant  that  the  Defendant  had  ofiered  to  sur- 

to  surrender,  j 

signed  an         render. 

agreement  to        ^*  On  Messrs.  Brace  and  Selby^  on  the  part  of  the 

condnueliable;  Defendant,  undertaking  that  the  bail  should  not  be  dis- 

the  principal 
always  declar- 
ed himself  ready  to  surrender ;  but  in  Trinity  vacation  the  Plaintiff^  without  notice^ 
issued  proceedii^  against  the  bail*  returnable  in  Michaelmas  term.    On  the  fl9th  of 
October  the  principal  obtained  his  certificate  under  a  commission  of  bankruptcy : 
Held,  that  the  bail  were  discharged. 

charged 
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.charged  from  their  present  liability)  I,  George  Hit 
.attorney,  or  agent  for  the  said  Plaintifi,  do  undertake 
to  stay  all  further  proceedings  for  6  weeks  from  the 
18th  instant;  and  we,  Messrs.  Brace  sndSelbi/f  attor- 
nicsy  or  agents  for  the  said  Defendant  and  his  bail|  do 
hereby  undertake,  that  in  consideration  of  the  Plaintiff 
suspending  all  proceedings  against  the  bail  of  the  said 
Defendant  as  aforesaid,  their  liability  shall  continue; 
witness  the  hands  of  the  said  George  Hill  and  Brace 
and  &%,  this  23d  May,  1822. 

«  George  HiU,     , 
"  Brace  and  Selby, 
acting  as  the  attornies  on  this  occasion. 

«•  We,  Samuel  Palfrey  and  John  Middleton  Ashdffam, 
the  bail  of  the  above  named  Defendant,  do  hereby  con- 
sent to  our  liability  continuing  in  manner  above  said, 
dated  this  1 1th  day  ofjune,  1812. 

*^  In»  M.  Ashdaam. 

"  SatfiL  Palfrey:' 

.  On  the  4th  of  Jdy^  a  commission  of  bankrupt  was 
issued  against  Price^  upon  which  he  afterwards  obtained 
his  certificate  the  29th  October^  but  the  Plamtiff  never 
proved  under  the  commission.  . 
.  The.  6  weeks  mentioned  in  the  agreement,  (which 
6  weeks  embraced  the  whole  of  Trinity  term,)  expired 
without  Prici^  surrendering  in  discharge  of  his  bail, 
though  he  was  always  ready  and  willing  to  do  so,  if 
notice  had  been  given  of  the  Plaintiff's  intention  .to 
proceed,  which  notice  Prici%,  attorney  was  induced  to 
expect  from  the  conduct  of  the  Plaintiff's  agent;  but  the 
Plaintifi^  without  further  notice  to  any  of  the  parties^ 
issued  a  scire  facias  against  the  bail  in  Trinity  vacation, 
returnable  in  Michaelmas  term  last,  and  the  bail  having 
made  default,  judgment  was  then  signed,  and  b  fieri 
facias  issued  against  them.  The  bail  then  obtained  an 
order  from  Pidr^  J.,  to  set  aside  the.  prbceedings  on  the 

bail- 


1823. 


Wbbt 
Asmx>WN. 


West 
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1823.      baitbond,  on  pajmieiit  of  costs,  on  the  ground  cfPrie^^ 
having  become  a  bankrupt,  and  obtained  his  certificale; 
but  no  rule  was  to  be  drawn  up  upon  the  ordcr^  tin 
Abhdowx.     the  5th  daj  of  this  term* 

Vcm^an  ^Serjt^  on  that  day,  obtained  a  rule^  calling 
on  the  Defendants  to  shew  cause  why  the  order  made 
by  Mr«  Justice  Park^  should  not  be  set  aside.  He  in- 
sisted that  the  ^ime  given  Price  to  surrender,  was  on 
the  express  condition  that  the  bail  shopld  continiie 
liable^  and  that  they  had  ratified  this  by  the  engage- 
ment which  they  afterwards  signed.  On  the  day  that 
agreement  was  signed,  theca*  $a.  against  Price  had  been 
returnable  8  days  in  full  term,  so  that  the  bail  were 
completely  fixed,  and  the  6  weeks  time  allowed  was 
merely  an  indulgence  to  them,  the  better  to  enable 
them  to  produce  the  money.  If  Price  had  died  after 
the  expiration  of  the  8  days,  the  bail  could  have  had 
no  relief.  In  Harmer  v.  Hagger,  (a)  the  principal  ob- 
tained his  certificate  before  the  ca.  m.  was  issued,  and 
IB  Matmin  v.  Pstrtrie^e,  {b)  the  oommissimi  of  bank- 
Topt  against  the  principal  was  sued  out  before  judgment 
was  obtained  against  him.  Independently  of  the  agree- 
ment signed  by  the  baU,  this  case  seemed  to  difier  fix>m 
kU  the  others,  but  at  all  events  the  agreement  was  oon- 
dnaive  against  them. 

Pdl  Serjt.  for  the  bail,  argued  that  upon  the  Plain- 
tiff's ginng  the  D^ndant  time  to  surrender,  on  die 
13th  of  May,  the  bail  were  absolutely  discharged;  the 
agveement,  therefore^  signed  by  them  on  the  SSd  of 
JUoy,  was  a  nulli^,  for  want  of  consideration.  They 
undertook  to  continue  to  incur  their  then  existing 
liability ;  and  that  liability  amounted  to  nothing.  Be- 
sides, after  the  principal's  repeated  declarations  of  his 

(«)  iB4tfA*sz%.  (0  S4Ai//i599« 

willingness 
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wiUingnesB  to  surrender,  the  proceeding  against  the  bail        t8fS. 
without  aotice  was  a  breach  of  good  £uth« 

iToiighan  and  Peake  Serjts.,  were  heard  in  support  of 
the  rule. 

Sedper  Curiam.  The  bail  ceased  to  be  liable  on  the 
ISth  o(  Mwfj  when  the  Defendant'^  surrender  was  dis- 
pensed with)  and  they  could  not  become  liable  aften- 
wards  by  the  agreement  which  they  entered  into  in 
ignonmce  of  the  circumstance  that  the  Defendant  had 
offered  to  surrender,  or  of  the  efiect  of  the  PlaintiflTs 
halving  allowed  him  time.  This  is  like  the  case  of  a 
cognovit,  on  which  time  is  giv^n  to  the  principal. 

The  proceeding  against  the  bail  without  notice,  after 
the  principal  had  expressed  his  readiness  to  surrender 
at  any  time,  was  a  breach  of  good  faith  which  the  Court 
cannot  countenance ;  the  rule  therefore  must  be  made  '■ 

Absolute. 


CUOOK  V.  M<TaVISH.  Feb.  8. 


A  CTION  against  an  officer  in  the  preventive  service^  An  officer  in 

ibr  an  alleged  unjustifiable  seizure  and  detention  of  ^^  preventive 
A-»  lil.;^:a^»  -u;,*  serviceboarded 

the  .HamtiTs  ship.  aAiponthe 

At  die  trial  before  Bichardt  C.  B.^  Maidskme  mmimer  %zdc£Augujtf 
88Mae%  1882,  the  PlaintiiPs  mate  proved  that  the  De-  "^  !f  ^  *^^ 

*  armed  men  on 

ftndant  boarded  the  ship  on  the  2Sd  of  August,  1821,  board,  but  did 

bat  did  not  then  determine  on  detaining  her  as  a  seizure ;  '^  ^^  ^ 

termtne  on  de- 
taining her  as 
a  teizitre ;  on  the  %$ik  he  4flci<M  on  seiEiag  hcrf  and  detained  her  till  the  a4th  of 
Septemier*  The  owner  having  sued  him  for  this  aeizure  and  detention :  Held* 
that  the  time  within  which  the  action  should  have  been  commenced  under  tS  G.  $. 
c.  37.  (three  months  after  the  matter  or  diing  dtmes)  must  be  computed  from  the  ajd 
of  A^gujt* 

however. 
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1823*  however,  he  left  S  anned  men  on  board,  and  on  the 
25th  ofAugustf  came  on  board  again)  and,  ordered  the 
ship  to  Dover,  where  she  was  put  under  quarantine. 
She.  remained  under  quarantine  till  the  8th  of  September^ 
but  was  not  liberated  from  detention  till  the. 24th  of 
September,  1821. 

The  Piainti£F's  sdicitor  proved  that  notice  of  acticm 
was  served  on  the  15th  of  October,  1821,  and  the  writ 
o( capias  issued  on  the  I7th  oi  November,  )821. 

It  was  then  objected  on  the  part  of  the  Defendant, 
that  the  writ  was  sued  out  too  late;  that  under  the 
28th  G.S.  C.S7.,  the  writ  must  be  sued  out  within 
three  months  after  the  matter  or  thing  done^  and  that 
in  this  case,  the  thing  complained  of  was  done  on  the 

2SdoiAL^ua* 

.  The  Chief  Baron  was  of  this  opinion,  and  directed  a 
nonsuit,  reserving  it  to  the  Plaintiff  to  move  and  set  the 
nonsuit  aside. 

Taddy  Serjt.  in  the  last  term,  accordingly  moved  for 
a  rule  nisi  to  set  aside  this  nonsuit,  and  have  anew  trial, 
on  three  grounds.  1st,  that  the  Plaintiff  having  been 
put  under  quarantine  by  the  act  of  the  Defendant,  was 
in  effect  a  prisoner,  unable  to  communicate,  with  the 
shore  till  the  8th  of  September,  and  therefoi*e  entitled  to 
jred^on  the  3  months  from  that  day. 

2dly.  That  he  was  entitled  to  reckon  the  three  months 
from  the  completion  of  <^  the  thing  done  or  committed  f* 
and  if  so,  he  had  three  months  from  the  24rth  oiSeptemr 
ber,  when  the  detention  was  abandoned,  or  at  all  ^ents, 
diree  months  from  the  2Ath  of  August,  before  which  day 
the  thing  could  not  be  said  to  be  done,  as  the  Defend- 
ant had  not  determined  upon  seisure. 

3dly«  That  by  the  construction  -of  the  28  G.  3;  e.  37. 
he  was  endtled  to  three  calendar  months  within  which  to 
commence  his  action,  and  if  so,  the  writ  was  sued  out  in 

time^ 
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time,  even  reckoning  from  the  2Sd  of  August.     A  nile*    .  lISS: 
rtiii  having  been  granted ; 

The  Court  this  day  stopped  Onslow  Seijt,  who  was  to 
have  shewn  cause  against  the  rule^  and  called  on  Taddy    Wnywm 
to  support  bis  rule,  having  first  excluded  the  objection 
touching  the  quarantine ;  that  objection  not  appearing  onl 
the  Chief  Baron's  report  to  have  been  made  at  the  triak 

TaMy.  By  the  28  O.  S.  c.  37.  s.  23.,  whidi  applies 
to  the  case  of  the  Defendant,  the  action  must  be  com^ 
menced  within  three  months  next  After  the  matter  or  thing* 
done.  Now  this  must  mean  the  whole  thing  done,  and' 
not  a  part  only:  it  must  mean  the  completion  of  the 
thing,  and  not  the  commencement ;  otherwise  this  in-' 
justice  might  follow,  that  if  the  thing  done  should  con- 
tinue ibr  three  months,  or  more,  and  the  greatest  amount 
of  injury  should  accrue  during  the  last  month  of  the 
threes  the  Plaintifif  would  be  deprived  or  delayed  of 
his  remedy  for  the  weightier  injury,  and  could  recover 
damages  for  no  more  than  two  months,  because  he 
must  give  .a  month's  notice  before  commencing  hii 
action.  Besides,  it  is  an  established  principle,  that  every 
continuation  of  a  trespass  or  detention  is  in  itself  a  fresk 
act,  which  the  party  aggrieved  may  take  as  the  sub- 
stantive ground  of  his  complaint.  By  (he  24  G.  2. 
^.  44.  5.  8.  it  is  enacted,  that  no  action  shall  be  brought 
against  any  justice  of  the  peace  for  any  thing  done  in 
the  execution  of  his  office,  unless  commenced  within  six 
calendar  months  q/ler  the  act  committed.  Now  the  ex- 
pression after  the  act  committed  can  scarcely  be  said 
to  differ  in  meaning  from  the  expression  after  the  matter 
or  thing  done ;  and  yet  in  Pickersgill  v.  Palmer  (a).  It 
was  holden,  that  if  a  man  be  imprisoned  by  a  justice's 
warrant  on  the  1st  of  January^  and  kept  in  prison  til) 

(a)  Bull.  N.P.%4* 
Vol.  I.  N  the 


}9i^      ^^  1^^  o^  P^bf^^fii^^  be  may  b^^  hU  actim  ^vitbin  9ia( 

jfcijl^     months  after  the  ]  st  of  February,  s^  fi^r  tb$  wM#  "^t 

^         prisAPAiefit  is  piiq  eptir^  tr^p^ss. 

lil^nnk       $0  in  4^fUfr|/  V,  Jfohnsqn  (a),  the  Cpi|rt  b^Id  tb^t  H^ 

iHiygUtrAte  ^fs  ljat))e  tp  m^s^iref  i^  an  action  &r  ^i|cb 

Bf^^  Cjf  an  iipprjfopfifent  su^Rsred  under  hi^  war^apt  ^ 

^1^  ^itbiq  siof  c^epcjfir  ijf^on^  b^pre  thfi  action  cpfl[|>- 

menced  against  him.    The  case  of  Godhi  v.  Ferris  (6) 

\^  ^^gfij(4\ablf  from  the  preset;  foj^  tl^^  act;  of  f^r- 

U|^nen(  pn  YfWcb  tlwfr  4?9siW  pro9^e4  ^njpip^  t)i^  ^ 

^^'  sjhial^  bfi  bought  within  ^^ree  i^optji*  ^t#r  *ic 

^«^  tfT^f^'W  fl*«/f  ff^'w^^i  »S  V^U  ^  ^^^  ^^  ^h»ng  clone 
Cff  pop^njji^^^^ ;  \fm^^  in  ^M  9H^^  the  detffpt}on  of  th^ 
tb^'ng  f^  the  tl^ree  pipnths^  an4  pp  ^9  l;hp  tiipp  wi^ 
ll^icl^  \^^  ^ed^  yfSA  ^(Cpasipned  by  th?  ^t  or  OWWOI^  of 
|l^  Pontiff  himself  \^  h^yi^  PpiUte4  tp  ^E^9P4e  a  wr^t 
9f  ^eUv?ry  lyhich  wp^ld  b^ve  restore^  t»  )iji|i  tJw  t;W«%{ 
i^taip^ 

BWi  j^l;  f^U  ey^ts,  t^  plaintiff  ii?^  t^if  p^fe  is  ent^tle4 
Mrecl^g^  bis  thr^  jpon^is  frofa  the  2[8tjlf  oiJf^fuMi  be- 
IWise,  ^y^  fttwidowng  tb^  detentiffft,  tlje  act  oC  sei?i^ 
^l^  n^  ^Jet^pined  pj^  pj;  far^-ied  intp  efi^9|  tift  f^( 


The  Cp»r^  ^wever,  relied  on  Godiny*  Ferris ;  and 
^pres8«d  a  Redded  opinion,  t;hat  the  three  months  must 
}fe  computed  from  the  2Sd  of  Augius^  when  the  De- 
f^^^ji^t  made  a  seizure  by  stopping  tl;ie  PlaintiflTs  ship 
Ui  her  yoyage^  and  putting  three  armed  men  on  board. 

They  tbep  desired  that  the  question  touching  computa- 
^o^  by  lun^  or  calendar  monthsi  should  be  turned  into 
a  q^ii4  ease,  and  argued  hereafter,  suspending  judg- 
q^^nt  till  that  point  should  have  been  decided. 

{a)  i%Eajhti.  {b)  %H.Bl  14. 
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jj^lT  ifidtetdl*^  of  the  2fd  6t  tUceihberj  181S»  tiet^eeA  An  immitjr 

JWr^Wj^  JWM^rf  Good,   6t  thfe  Am  par^  fkm&i  J^jjjj"^ 
WttUltmMi  (th6  Plaitititf )  6f  th&  fi^c6t)d,  K^Mi  diftdf  rente  of  an 

pmobt  hAttied  in  tfac$  sdb^uld  of  th^  hidmu^^  of  th^  ^^^^  <^ 

Cbofo  6f  the  fifth,  ^<rtli^  Afi^AiI^  Gdt^d,  ifi  c^MMd^i*-  unpaidt  the 

dtldtt  <jf  4fM,  gTAilted  Id  Wtiitamm  6h  Iwfaatf  of  Mlh-  S2jwh?* 
tdt;  mid  in  Mat  t6t  i\i^  ip^tioni  naM^  In  the  Msh^dtflfe,  had  o^odated 

dlAt  Iddefitdr^  tth  ftntiutty  of  h^tl,  atid  s^traved  It  oh  the  annuity 

€MXek  in  i^^Az/ittf,  ttrfaieh,  totjjtet  to  prior  ^nuities,  Wei^e  ^^^j|^ 

cttfveyed  t6  H&dbdtd  in  tfust,  iihd  C^x?)!:^  wit^  dpp6}tt£^  grantee  haTinf 

xteAtet.    By  Jrtd^tdl*  6f  WVertAnC  of  th«f  saiti^  Atte,  »^^^»ced  » 
^.  "^  .  .  sum  to  tb* 

Sir  Qearge  Qddtd  (th£f  Defi^tidd^t),  theil  Ghn)!^^  Gddtd^  grantee  in  an* 
£M(^  ^Ot^red  imo  a  tovetiixti  YAH^tig  hitta^f  atrd  M^  ^apatioa  of 

lieirtr  Ibf  the  pnym^m  of  the  idld  ktttnAly  ib  tk6  usAd  rni^lmALw^ 

TUMUU  WittiamSOtij  tt6iti  ^nd  {mmMititA^  aft^  i^iHt  mg  receiy^ 

AmAA  be  made  in  payment  tfcetcfof  by  tte  ri&fd  /foi>y  J^^^Jf^Jf 

SBaUtel  Qodd,  hig  fieii%  &L^tU>H^  6t  AdtilitiisMtOttf.  vance  the 
He  oho  ttecated  a  trarfant  of  atcbWey,  tb  cdtt^  tf  ^U^T^iT* 
jndgmcfnt  Ak  b  hrthet  ^eciltUf  fer  th^  ^d  aittinie^  i  iUfld  ][uy  nc^^ 
thtf  jadgktlMt  Wtfs  t6  be  put  In  fOtC^  as  oft^f^  &i^  aify  on  annuity 
default  should  lie  made  by  the  Itfid  tlM^  MlOidet  ^^^^^^ 
GoM,  hh  h^Otti,  ^^vMti   Ot  tidtiiitiUtmbfi^,  ih  the  an  execution 

pisfmtnt  df  the  annuity.  ^^**^  (^^ 

Tta  estates  pfovinrg  Insuffiefefit  td  diselmi^ge  eveti*  flfi^  i^fi!^^^^ 

prtdi'  Antmities,  ttd  pan  of  (his  AtitfCtky  ^06  pttM  by  Mefity  was  afterwards 

name  of  tht 
granteey  against  one  who,  as  surety  for  the  payment  of  the  annuity»  had  given  a 
wrant  to  confess  judgment. 

N  2  In 


Iff  CASES  IN  HILARY  T£KM 

182S*  In  1815  Sir  George  Goold  went  abroad,  and  continued 
out  of  England  till  Naoember  in  the  last  year.  William- 
son and  the  other  annuitants  becoming  exceedingly  dis- 
tressed and  urgent  for  payment,  Howard  and  his  part- 
ner, Gibbsj  out  of  their  own  funds,  advanced  them  various 
sums  of  money,  in  anticipation  and  on  the  security  of 
the  annuity,  and  in  reliance  on  Sir  George  GooWu 
guarantee.  At  the  respective  times  of  these  advances, 
Howard  and  CUbbs  deducted  and  retained  a  commission 
of  2^  per  cent,  thereon,  as  they  were  accustomed  to  do 
upon  payments  of  annuities  passing  through  their  hands.. 
In  June  1B17»  and  May  1818,  Henry  Michael  Goold 
was  discharged  from  prison,  under  the  insolvent  debtor's 
act,  and  the  arrears  of  this  annuity  from  December 
1814  formed  one  of  the  debts  mentioned  in  his  schedules. 
When  Sir  George  Goold  returned  to  England  in  No^ 
vember  last,  he  was  taken  in  execution,  under  the 
judgment  confessed  to  the  Plaintiff  Williamson^  for 
4497/.  105.  9d.f  the  arrears  of  the  annuity  since  1814, 
besides  sheriff's  poundage^  &c  But  the  Plaintiff  had 
received  from  Howard  and  Gibbs^  since  1814,  by  way  of 
advance  as  above^  3213/.  Howard  and  Gibbs  having 
become  bankrupt,  their  assignees  gave  Sir  George  notice, 
that  the  bankrupts  had  advanced  this  latter  sum  to  the 
Plaintiff  Williamson^  on  the  credit  or  security  of  the 
annuity,  and  therefore  required  Sir  George  not  to  pay 
any  part  of  the  3213/.  to  the  Plaintiff,  or  to  any  person 
but  the  bankrupts'  assignees. 

Lens  Serjt.,  on  a  former  day,  upon  affidavits  stating 
the  foregoing  facts,  obtained  a  rule,  calling  on  the 
Plaintiff  to  shew  cause  why  the  writ  of  execution  should 
not  be  set  aside,  on  payment  of  the  balance  due  to  the 
Plaintiff,  and  the  costs,  fees,  &c.,  incidental  to  such 

■ 

balance  only. 

I 

Vaughdn 
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Vat^han  and  Pell  Seijts.  now  shewed  cause  against        18SS> 
the  rule  on  the  part  of  the  Plaintiff,  and  Toddy  and  ^JTwlI^lu 
Htdlock  Serjts.  on  the  part  of  the  assignees.     The  De^  «. 

fendant  is  liable  for  any  default  made  by  his  brother  in      OoocA 
the  payment  of  the  annuity;  and  this  rule  cannot  be 
made  absolute  unless  it  be  shewn  that  the  sum  of  which 
the  Defendant  seeks  to   be  discharged  has  been  paid 
either  by  himself  or  his  brother,  or  the  estate  on  which 
the  annuity  is  seoired.     But  it  is  not  pretended  that 
the  payment  has  been  made  either  by  one  or  the  other, 
or  that  Haxard  and  Gibbs  ever  received  any  rent  to- 
wards such  payment.     If  neither  the  Defendant  nor  fats 
brother  have  paid,  where  is  the  "hardship  or  illegality 
of  his  being  now  charged  ?    He  could  only  claim  to  be 
discharged,  in  case  the  same  sum  had  been  required  of 
him  or  his  brother  a  second  time.     It  is  true,  a  sum 
has  been  advanced  by  H.  and  6f.  to  the  annuitants; 
but  this  is  an  arrangement  between  those   parties,  to 
which  the  Defendant  and  his  brother  are  altogether 
strangers,  and  as  little  entitled  to  profit  by  it  as  by  any 
other  loan  which   might  be  made  by  H.  and  G.     If 
the  money  paid  by  H.  and  G.  had  been  a  payment 
on    account  of   the   Defendant    or    his   brother,   H^ 
and  G.  might  sue  them  in  debt  for  money  paid  to 
their  use;    but  it  is  quite  clear  that  H*  and  G.  can 
bring  no  such  action.     In  order  to  sustain  debt,  there 
must  be  a  contract  express  or  implied   between   the 
parties.     An  express  contract  is  out  of  the  question  here^ 
for  the  money  was  advanced  by  H.  and  G.  without  the 
knowledge  or  consent  of  the  Defendant  or  his  brother  $ 
and  it  is  equally  impossible  to  imply  a  contract  where 
the  money  was  advanced  without  authority,  and  the 
person  sought  to  be  charged  might,  if  he  pleased,  re^ 
pndiate  the  advance;  indeed,  as  his  estate  had  been 
made  a  security  for  the  annuity,  he  would  naturally 
expect  that  no  such  advance  could  be  called  for.     Nei-^ 

N  3  ther 
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yBMl  dM»  Qould  H.  aad  G^  aAet  rweMng  hom  titB  an- 
^y'y!"*^^^  nuitapti  a  commiiniin  of  two  and  ^  halt  per  end.  oo 
^  tbe  adiaiic%  orflowr  the  maa^y  adTanced  hack  ftom 
&Mbi  ihen  aa  nKNiey  paid  wkhoat  oansidenilBcm^  ia  die  efaal 
of  the  Drfeadanl^i  brother's  crtalea  proving  ao  inade* 
quato  seouriftjr,  ae  lihat  M  and  Q.  and  their  aradkora 
are  eatifely  witbant  ioBwdy»  uiilea»  tbey  caa  stand  m 
the  ghoea  cS  the  Flarntiff ;  and  it  is  olea»  that  they  ana 
entitltd  to  da.  ao»  By  tibe  tmnsaatiao  beCweea  himadf 
and  £k  and  CL  tkn^  Plaintiff  does  in  eflfect  aaaign  to 
jHL  and  G.  tiba  Ddendant^s  deka;  and  theee  it  noian^ 
tharily  to.  shew  thai,  suck  aa  assignment  may  not  take 
plao^aa  weU  Iqi  parat'as,  by.  deed.  If  the  PkintUF  so 
assigns,  he  abo  empowers  U;  a^  GL  ta  empkgr  hia 
name  ia|  legal  poaeas^.  in  ease  sack  a  step  shmdd  be 
neoessavy ;  foi  it  is  am  undisputed  piinciple,  that  where 
property  ia  transferred,  all  meana  to  lendea  the  ptai* 
per^  available  are  ako  toranflfinrqd  with  it:  so^  thai 
H.  ai|d)  G.  am  in  the  same  oaoditimij  as  the  assigncos 
ef  a  bond,,  who  caaiiot  see  die  abligar  in.  thoir  oarii 
name,  but  witk  whom  ik  is  the  upiTersal  and  leoogaJoBd 
paaotioa  to  sne  in  tbetL  name  ef  the  obligee.  Uem^ 
thereftne^  a  regular  judgment  has  been  enteied  up,  and 
>  executaQn  haaimued  im  respect  e£a  sum  whioh  haanefea 
been  paid  by  Ae  Defendant  ea  hk  brother ;  aadi  the 
Conat  cannot  exerciae  an  equitable  jurisdictien,  maady 
^  because  the  creditor  may  haiM*  ceceimd  hia.  debt  from  a 

party,  and  hgr  means,  te.  whid^  tbe  debtor  k  aaencii^ 
strangeiw.  In  Buti  il  Omamt  (a),  the  Plaialiff  was  in 
executioi^ftreosta.  due  from  him  to  tkaPefeadMitf  bnt 
thk  Couat  would  nol)  discharge  him  because^the  DefiBni> 
dant  had  receired  the  amouol  ef  the  casta  from  tbe 
iMafnijfw  la  the  present  case^  /ft.  and  G^  weie  not 
agents  ta  the  Defendant  or  his  brother;  bat,  in.  the 

matter 
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triitter  6f  ibhe  advanbe  to  the  Piafaitiff^  as  muofa  m  siuiyt 
a*  llie  tiltakiry  was  with  respect  to  Rdti  it  n  ckmt 
Aat  this  #as  so  in  the  esfimdtion  cf  tM  priiidpal,^  HsUBf 
Mkhad  QoMf  for  whto  he  wks  disehatged  under  the 
tdsolnent  debtor's  act  the  sum  now  in  dispute  ww 
CBUBieriated  in  his  Athedule  as^  a  debt  due  to    W^ 

Ltn$  and  Cross  Serjto^  in  sn[lpolrt  of  the  rule;  TBe 
Defindaht  is  only  liable  in  dMe  of  defaoftt  in  tbe  pdiy^ 
ncfnt  of  the  ateuity:  hhi  with  respeoi  to  the  sum  in 
dispotn^  Aere  has  beed  tua  de&ult ;  because  though  it 
Was  nut  actBidly  paid  by  tbe  Defehdant  or  his  brother, 
it  wdur  paid  on  a<kx)unt  ef  tfa«  annuity^  ai^'d^  the^or^, 
«flh  their  beiialf.  That  ii  was  p«d  on  account  of  file 
adni£liy»  and  vtwk  not  a  mere  adrance  or  subbtanffiirt 
lOMi  by  Howard  and  GibbSi  is  clear  froa>  <he  cir6ani«> 
iiances  that  Henry  Michad  Qocid^s  estates  were  vested 
in  Howard  r  that  he  was  in  effect  the  receiver  of  Ae 
fents,  asid  so  otgent  for  all  parties ;  but  psfrtioularly  Jrotk 
the  eirconlstance  that  on  paying  tbe  Plaintiff,;  he  charged 
and  fecefved  on  the  money  paid  a  connirissiooi  of  twa 
w^  a  half  per  centi  the  commission  he  Was  irf#ay^  in 
tbt  hflbit  of  receiving  on  aniinity  payknentslL  If  this 
bad  been  m  loan  or  an  advance  to  the  Plaintiff,  add 
wot  a<  payment  on  account  of  the  adknuityy  H.  krid  O.^ 
instead  of  the  commission  could  only  have  taken  a  ditf^ 
count  at  the  rate  of  five  per  cent,  per  annum.  But  Hod^ 
mrd  being  the  receiver  of  Henry  Michael  OookPs  rehtSy 
and  having  confidence  in  the*  security,*  advances  this 
mcmey  on  aecount  of  the  annuity,  in  anticipation  of  the 
fevthcoroing  rents,  and  as  agent  df  the  grantor,  for  the 
advantage  of  receiviilg  two  and  a  half  per  cenf.  coad^ 
mission,  and  in*  the  expectation  of  being  reimbursed  by 
the  rents,  when  they  should  become  due ;  and  though 
he  cannot  sae  for  the  money  s6  advanced,  yet  his  se- 
-  N  4  curity 
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'tHH^      curity  is  in  his  own  hands,  and  he  may  deduct  the 
amount  upon  his  account  of  the  proceeds  of  the  estate. 
.t|^         Tie  Plaint^   therefore,  having  received  the  sum  in 

*lNliii»  questicm  clearly  in  discharge  of  his  annuity,  cannot  now 
imprison  the  Defendant  for  the  amount.  From  the 
forgoing  argument,  it  appears  that  there  has  been  no 
assignment  by  the  Plaintiff  to  Howard  of  the  debt  due 
to  the  Piainti£P;  for  the  annuity  being  regularly  paid  by 
Hcnoardy  as  agent  of  the  grantor,  there  was  no  reason 
why  the  Plaintiff  should  assign.  But  even  if  such  a 
constructive  assignment  could  be  deemed  to  have  taken 
plaoe^  H.  and  6.  could  not  be  in  the  condition  of 
assignees  of  a  bond,  nor  entitled  to  issue  process  *  in 
the  Plaintiff's  name.  The  obligee  who  assigns  a  bond 
always  covenants  to  permit  the  assignee  to  sue  in  the 
obligee^s  name^  and  such  suit  is,  therefore,  with  his 
privity  and  consent;  but  the  present  execution  is  issued 
without  any  such  covenant  on  the  part  of  the  Plaintil^ 
and  even,  for  aught  that  appears,  without  his  knowledge* 
In  the  case  of  Butt  v.  Conant^  the  payment  was  made  not 
by  the  agents  of  Butt^  or  on  his  account,  but  by  entire 
strangers,  and  for  the  sole  benefit  of  the  Defendant. 

In  Godsal  v.  Boldero{a\  a  creditor  who  had  been 
paid  by  the  public  a  debt  due  from  Mr.  Pitt  was  not 
allowed  to  recover  the  amount  from  an  insurance  office: 
the  Defendant  in  the  present  case  is  no ,  more  than  an 
insurer  or  surety. 

0 

m 

Dallas  C*  J.  This  is  an  application  on  behalf  of  a 
«urety,  and,  therefore,  entitled  to  the  favourable  con* 
sideration  of  the  Court.  It  appears,  that  in  the  course 
of  the  transaction  which  is  the  subject  of  the  present 
discussion,  payments  of  a  certain  kind  have  been  made, 
and  the  surety  claims  the  benefit  of  those  payments^ 

{a)  Park  on  Inj.  641* 

being 
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being  wUling  to  discharge  any  balance  which  may  be 
found  due  after  those  payments  shall  have  been  taken 
into  account;  and  there  can  be  no  doubt  he  is  entitled 
to  the  benefit  of  these  payments^  if  they  were  made;.on 
«pcount  of  the  annuity  which  has  been  granted  by  his 
•principal.  What  are  the  facts  of  the  cose?  Henry 
Michael  Goold  is  the  grantor  of  the  annuity ;  Howard 
and  Gibbs  are  the  trustees  for  Williamson ;  and  the 
Defendant,  who  is  a  surety  for  Henry  Michael .  Goold, 
l^ves  a  bond  and  warrant  of  attorney  to  JVilUamsonj 
to  enter  up  judgment  for  any  arrears  of  the  annuity 
which  may  be  due  from  Henry  Michael  Goold.  Cook^ 
son  is  appointed  receiver  on  the  spot,  to  act  under 
tlamard  and  GibbSi  the  persons  who  negotiated  the  an- 
nuity, and  who  are  trustees  for  the  payment  of  this  and 
other  incumbrances  charged  on  the  estate  of  Henry  Mi" 
chad  Goold.  In  effect,  and  with  a  view  to  the  discharge 
of  his  trust,  Howard  was  to  receive  the  rents  of  the  estate. 
This,  therefore,  is  not  the  case  of  a  stranger  but  of  an 
i^nt,  standing  as  it  were  in  the  midst  of  several  parties, 
and  accountable  to  all.  This,  therefore,  disposes  of  the 
case  of  Bult  v.  CorMnt,  and  of  all  other  cases  in  which 
the  payment  in  question  was  not  made  by  an  agent  of 
the  party. 

The  applicant  in  the  present  case,  who  is  in  custody 
under  an  execution  for  the  amount  of  the  annuity  which 
may  be  in  arrear,  prays  to  be  discharged  on  payment  of 
the  balance  which  may  be  found  due.  If  any  thing  has 
already  been  paid,  it  is  clear  the  grantee  must  not  be 
paid  twice;  but  it  is  equally  clear,  that  WHUamson 
has  been  paid  a  considerable  sum.  Such  a  payment  is 
distinctly  sworn  to;  and  WiUiamson  makes  no  affidavit 
denying  the  payment,  repudiating  it,  or  in  any  way 
accounting  for  it.  But  it  has  been  urged,  that  this 
payment  was  in  truth  an  advance  made  by  Howard 
and  GUAs,  out  of  their  own  funds,  and  with  a  view  to 

its 


m 
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i§^  Hs  being  f€p\^iced  by  (she  r^M»  df  the  eMtek.  If  ad, 
M^J'^^flsii  a«d  A^  questiotf  nrfere  ittendy  itf  1*tat  foritt  or  fr6!h 
'^j^  whom  /f.  and  O.  eonW  reeiWet  the  money  flo  id- 
t)«li2iiL  tinted,  k  mighty  perhaps,  b^  ebnfended  they  wet^  eti- 
fftled  to  reeover  it  as  against  the  ptincipftl^  though  Mt 
against  the  sifrety  t  hot  the  questioifi^  i%  not  #Ke^elr 
thef  ean  retold  the  money  if  it  has  been  M  adirMMfi^ 
but  whether  they  can  recoter  it  by  sueh  lat  &njtnti  i» 
they  have  at  present  pursnerf.  I  deny  that  they  i^oidd 
reeover  it  even  i^ain«t  the  grantor.  I  think  tifey  ett 
neither  legally  nor  eqdt^  iieeoter  ft  s^gmmst  the^Mrety; 
^A  if  they  can  red^ver  it  itt  any  qtiarter,  it  tflnst  b^by 
tf  course  very  diflbrent  from  the  jireMtt.  The  pty^ 
meats'  madSe  by  them  were  madie  on  aceotmt  of  Ae 
annuity;  they  were  accounted  for  as:  such,  and  ar^ 
muneration  of  two  and  a  half ptr  cent,  was  claittied  and  re- 
teiirei  as  Ibr  sticb  soinuity  payments.  These,  therefofc^ 
though  vohintary  pa3rment8  to-  die  ffMttee,  wefe  t^- 
ceived  by  him  on  accotfnt  of  the  atmuf ty.  Can  he  ifheta, 
after  this,  set  tip  a  claim  as  in  case  of  n^^payttenC  ? 
LocUug  to  the*  form  and  e£^t  of  the  deed,  it  a^jpears 
to  mre  clearly  not.  He  hacr  been  paid  t  and  ff.  and 
G.  cannot  recover  bacic  froni  him  what  they  have 
paid,  because  they  hare  received  their  commissioh  np6n 
it.  If  they  had  merely  lent  a  sum'  of  money,  instead  of 
paying  it  on  accomit  of  tfie  annuity,  and  had  reeehed 
no  commission  on  the  payment,  then,  ind)eed>  they 
might  have  sued  the  borrowers  for  the  money  lent;  but 
it  is  not  pretended  the  transaction  was  of  this  iiahire: 
^d  can  they  without  the  consent  of  the  grantee  or  of 
the  other  creditors^  put  themsehres  ht  his  place?  I  kniow 
of  no- principle  or  case  that  can  warrant  such  a  proceed^ 
ing.  It  is  said  that  tfie  debt  due  from  the  grsMor  of 
tfte  annuity  has  been  assigned  by  the  grantee  tO'  H. 
and  6r.,  but  no  such  assignment  has  ever  taken  place. 
H  is  said  that  the  circumstances  of  the  transaction  gave 

them 


Park.  J..    I  am  of  the  same  opmion*.    This  rule  w«s 
ofatAiaed  ImI  t^Mrm,  calling  on' the  Plaintiff  to  sh«w  eaoat 
wl^tlNifPBiactttiOD  sbotild  not  be  set  atfide  oa  psyiMttt 
of  tlMt  balancft'du^and  as  he  now  makes  noafldarit,  we 
mmt  ni—me  that  he  admits  the  fiicts  which-  form  the 
fKmsA  of  the  Defsndant's  appKcationi.    The  DefisndanC^ 
as  sareiyi  oigagesi  to*  pe^  when  de&ult  shall  have  beta 
made  ila  payment  by  his  principal;  that  is  the  whole 
of  hjB  uDdevtalciiig.    He  is,  therdbee,  only  liable  where 
Hfmy  Michad  GoM  has  made  default:  birt  to  the  ex^ 
tent  of  SS13/.  Y»  has  made  no  de&ult;  for  the  Phintiff 
hss^  reosived  the  mon^  from.  Haaxxrd  and  GsMs^  and 
tiMgr  koiie  ^ad  theiir  comraissioa;  on  die  pajruMOt.     If 
Sr  Gnrga  Gbold  had  paid  thia  nmne^  H.  and  G* 
.eoold  not:  pretend  toi  vsei  tfaeprocess  of  Ae  eooili  againsi 
tjb^  aarely ;  nor  oau  they  now,  ha^ng^   as  a^nts-  of 
Henry.  Mkiad  Godd^  paid  the  Plaintiff,  call  on  llie  sure^ 
to  TtBfoji  them  what  they  have  advanced.     He  is  only 
bomid  tii  aoswer  for  the  defautl  of  Memy  Mkhad  GoM 
toiwavds  the  Plaintiff;  but  in  consequence  of  v4iat  his 

agents 
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diem  an  equalaUa  rij^t  to  stand  in  the  gnuatee^s  piaes.  ISf  8. 
Admitting  this  to  be  so  for  the  purpose  of  argmneirt, 
(ynd  I  can  admit  it  no  further,}  as  against  the  grantor, 
■a  agsimsl  bis  aarety  Ihey  caft  only  claim  under  a  legal 
vigfat ;.  foe  the  Jbctmes  of  eatable  right  do  not  spply 
as  between  the  graartee  and  the  surely.  I  forbear  fo 
enquire  hof»  &r  any  eqaitabie  right  maf  arise  as  bo- 
twesai  the  aiedilors  of  H.  and  G.  and  the  surely: 
if  tkete  be  any  suds  right  iu  a  oonrt  of  equity,  it  must 
he  asoartained;  in  tins  court  and  in  this  form,  they  eaa 
have  no  right  to  affisct  the  surety.  On  every  grouncli 
theiefoee,.  no  facts  being  disputed,  and  there  beiog  no 
dbdsl  about  the  principle  I  think  tiiis  rate  must  be 
abeofeote. 


« 
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1825.       agents  have  done^  Henry  Michael  Gocid  has  (to  th^  es:« 
^  '  ■^^■■'     tent  of  what  they  have  paid)  made  no  default. 

WlLUAMtidir 

Gocx&D.  Bur  ROUGH  J.     The  affidavit  of  H.  M.  Goold  says  that 

3213/.  has  been  paid.    This  the  Plaintiff  should  have 
answered ;  because^  if  it  is  true,  the  surety  is  entitled  to 
be  relieved  to  tliat  extent.     The  answer  given  is,  that 
Howard  and  Gibbs  advanced  this  money  in  anticipatioa 
of  the  sums  due  to  the  Plaintiff,  and  that  they  held  the 
deeds  in   their  hands  all  the  time;  from  whence  the 
Court  is  desired  to  infer,  that  they  held  them  as  a  se- 
curity for  the  money  so  advanced :  but  the  deeds  were 
in  their  hands  because  a  term  in  Henry  Michael  GooUHt 
lands  was  conveyed  to  Howard  for  the  Plaintiff^s  secnrify. 
Then  although  it  is  sworn  that  the  money  was  ad- 
vanced by  H.  and  G.,  not  in  payment,  but  in  antici- 
pation of  the  annuity,  no  one  fact  is  adduced  to  snb^ 
stantiate  that  statement;  no  receipts,  no  engagements 
of  any   kind  :    on    the  contrary,    if.   and   6.   adroit 
their  having  received  a  commission  of  two  and  a  half 
per  cenLj  which  is  the  commission  usually  charged  by 
them  on.  regular  payments.     If  this  money  had  been 
advanced,  as  is  pretended,  by  way  of  loan,  would  there 
not  have  been  a  stipulation  for  interest,  to  which  the 
parties  would  have  been  fairly  entitled;   would  there 
not  have  been  some  memorandum,  and  a  power  to  use 
the  Plaintiff's  name  in  suing  out  execution,  the  com-* 
mon  machinery  in  such  cases  ?    That  the  Plaintiff  has 
received  the  money,  is  clear  from  the  circumstance  of 
his  making  no  affidavit  to  the  contrary.    Whatever  sum 
then  the  Plaintiff  has  received,  the  surety  is  discharged 
to  that  extent ;  for  it  is  immaterial  to  him  whether  the 
money  was  paid  by  Henry  Michael  Goold  or  his  agent : 
the  surety  is  only  liable  in  case  of  its  not  being  paid  at 
all.     When  we  see  a  money  scrivener  getting  grantor, 
grantee,  and  all  estates  and  securities  into  his  own  hands, 

we 
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we  are  bound  to  look  with  eagle  eyes  at  such  a  trans-        182S« 
action.     In   the  present  case,   as  far  as  the  Plaintiff  ^      ' 

.11..  11  i/.|.       WOXIAMSOM 

faas  received  his  annuity,  there  has  been  no  default  m  ^, 

payment  for  which  the  surety  can  be  held  responsible ;       OooiA 
and,  therefore,  this  rule  must  be  made 

Absolute. 


Blackford,  Assignee  of  the  Sheriff  of- ,    .V^<^»"- 

V,  Hawkins. 


'^PHE   Raintiff  having   taken  an   assignment  of  the  The 

bail-bond,  after  he  had  ruled  the  sheriff  to  bring  in  ^jj'^^^ij!^? 

the  body,  after  Mfiag 

the  •keriff  to 

Taddy  Seijt.  obtained  a  rule  nhi  to  set  aside  the  ™^  ** 

proceedings  on  the  bail-bond  as  irregular,  on  the  ground 

thai  the  Plaintiff  could  not  rule  the  sheriff  and  sue  on 

the  bail-bond  too;  and  that  having  ruled  the  sheriff  first, 

he  must  be  deemed  to  have  made  his  election.     Wright 

V.  Walker. (a) 

Lens  Serjt.,  who  shewed  cause  against  the  rule,  con- 
tended that  upon  the  assignment  of  the  bailrbond,  the 
proceeding  against  the  sheriff  was  abandoned ;  and  that 
the  Plaintiff  could  not  be  said  to  have  made  his  election 
till  he  had  actually  sued  on  the  bail-bond :  then,  in- 
deed, and  not  before,  he  was  precluded  from  proceeding 
by  attachment. 

But  the  Court,  upon  referring  to  the  secondary,  were 
clear  that  the  Plaintiff's  election  was  determined  upon 
his  ruling  the  sheriff  to  bring  in  the  body,  and  they  ac- 
cordingly made  Taddji/^  rule 

Absolute. 
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^«*-  ««•  Bale  v.  Hobg£Tts« 

I.  The  PUm*   p|EBT  on  the  statute  of  2  &  3  Edw.  G.  c.  13.  First 

tiff  nuiy  iMOCi     X^ 

a  writ  of  en-  count  for  the  treble  value  of  predial  tithes  not  set 

qutry  >n  the      out;  second,  for  tithes  bargained  and  sold ;  third,  on  an 

f'^^^^j^  ^  account  stated.     The  Defeiidant  having  suffered  judg- 

debt  for  treble  ment  by  default,  a  writ  of  enquiry  was  issued  in  the 

vahie  of  tthet.  common  form,  and  the  sheriff  returned  26/.  its.  9d.  as 

9*  la  find- 
ing die  treble    ^^  finding  of  the  jury  for  the  whole  damages  incurred ; 

iraliiei  die  jury  which  sum   was  divided    thus:    17i  4i.  9i    for  the 


^  ^lg^         treble  value  of  the  tithes  mentioned  in  the  first  count, 


imlbe  alikb  and  9/.  for  the  single  value  of  the  tithes  mentioned  in 

3*  if  *•  the  other  counts, 

find'coiii^  th^  jyOyley  Seijt.^  on  a  former  day,  had  obtained  a  rule 

Court  mayt  calling  on  the  Defendant  to  shew  cause  why  the  retura 

Plaintiff  if  en-  ^^  ^^^  inquisition  should  not  be  amended  by  the  -in^ 
titled  to  them,  sertion  of  nonunal  damages  for  I5.,  and  w&y  costs  dt 

make  wch  an    incremtfito  should  not  be  added  thereon* 
entry  on  the 

poctea  at  is 

usnal  to-an-  Lawes  SerjL  shewed  cause  against  the  rule.    Though 

lowance  of  '  perhaps  a  writ  of  enquiry  might  issue  in  the  pitsent 
cottt.  case,  notwithstanding  it  is  aa  action  of  debt  {Jrdm  ▼• 

T^  ^A^*  CoiMwtf)  (a);  yet  the  inquisition  ought  not  to  have 
8  &  9  if:  3.  been  in  the  common  form,  but,  with  a  view  to  tosta 
c.  XX.  /.  3.,  (which,  on  the  first  coimt  of  the  declaration,  could  only 
the  Plabtiff  ^  given  if  the  single  value  of  the  tithes  was  leas  tfaarii 
costs  in  certain  20  nobles,)  ought  expressly  to  have  asoeitained  the 
f"^  w*^^*?"*  single  value  of  those  tithes.  On  this  ground,  therefore, 
of  tithes,)  the  the  particular  amendment  prayed  cannot  be  adbwed. 
Plaintiff  is  only  ^j^^jg  ^^^  Couft  cannot  supply  the  findine  of  a  jnvTd 

entitled  to  such         vi       .        1      /.   j.  n  •     1    j  1    • 

costs  after  plea  ^  likewise  the  finding  of  nominal  damages,  bemg  • 

pleaded,  or  de- 
murrer joined.  ^^^  sB.tfA.  885.,  per  Holroyd  J. 

proceeding 


\ 
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pro^^e^^ig  b9(bre  the  lii^iir  p»  Putll*  tb«  onwliQO  9f  I0n» 
tb^Bi  ii  pot  a  iqer^  misprifipp  pf  the  cjerk,  wbi«h  th# 
Ck>^rt  cw  rectify,  Tjbn  Court  Iw  mt  jurisdicdgp  ta 
ipaert  any  thing  tl|8t  ought  to  be  the  finding  of  n  jury. 
Jfipffd  V.  Sn^  {a)f  whLpb  wa«  fin  aoion  for  a  p^Di^tyi  19 
dktipgoiabiibW  frpxp  the  prea^Qt  Q9a»^  whkh  is  »n  nctipu 
for  treble  damages.  For  the  detp^tion  of  e  penalty, 
the  Plaintiff  h  entitled  to  damages  at  common  Itw, 
{Cro.  Car.  559.)  and  those  damages  include  costs ;  \^mi^ 
wb^re  ^  ^tatutCi  since  the  statute  of  (Hocwster^  ip  a  oiew 
eaae^  gives  damages,  the  Plaintiff  shall  not  recover 
<KMl«»  Pil/bticCn  case.  (6)  Ifj^  however,  the  CSourt  shouI4 
t^k  tba  Pll^ntiff  entitled  to  his  costs,  at  all  events  h^ 
^imnot  recover  them  on  the  first  count  of  the  dedsr* 
ration,  for  the  statute  S  8l9  W.S.  c^lU  s.  3.  only  gives 
oosits  iu  actions  for  Uthes,  after  plea  pleaded^  or  demurrer 
jpined^  where  the  single  value  found  by  the  jury  dpes  pot 
exceed  the  ^um  of  twenty  nobles. 

lyOyley  SerjL,  in  support  of  his  rule.     An  enquiry 
in  the  copunon  way  wa»  necessa^ry  and  proper  in  tihis 
pase.     Whether  or  no  an  enquiry  shall  issue  does  not 
^qpeud  on  the  form,  hut  on  the  subject  matter  of  the 
actiop ;  and  it  ought  always  lo  issue,  when  the  precise 
amount  of  what  19  due  cannot  be  collected  from  the 
deckucatian :  the  only  ol]yect  of  issuing  such  a  writ  is  to 
inform  the  conscience  of  the  Court;  wtu<^  witk  the 
Plaintiff's  assent^  may  assess  damages  without  ap  en- 
quiry.^   HciUipp  V.  Ota^ff)    Blockmark  v.  Flemnng.  {d) 
Year  book,  HH.7'  5*b.    Then,  with  respect  to  costs,  aU 
the  authorities  concur  in  stating  that  it  is  the  business  of 
the  Court  to  assess  them,  and  not  of  the  jury.    Bac.  Jhr., 
CasiSf  A.  K.    3  Satmd.  257.      The  single  value  of  the 
tithes  i^  sufficiently  found,  because  the  treble  value  could 

{a)  1  H.  B.  lo.  (e)  %  Saund,  zo6. 

\b)  10  Rep.  116.  (4)  7  r.  R.  446. 

never 
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1828J  never  have  been  asoertaiiied  unless  the  single  hnd  beeiil 
first  determined.  The  PlaintifF  is  entitled  to  his  costi 
on  the  first  connt  of  the  declaration,  because  in  a 
remedial  statute  like  the  8  &  9  JV.  S.,  the  Court 
will  look  to  the  general  intention  of  the  framers,  and 
will  not  be  tied  down  by  the  strict  words  of  the  statute. 
In  Ward  v.  Snell^  Lord  Loughboraugk  says,  <<  the  statute 
of  Glocester  is  a  remedial  act,  and  ought  to  receive  a 
fiivorable  interpretation.*' 

If  the  legislature  intended  the  Defendant  to  pay  costs 
where  he  had  a  defence  in  fact  or  in  law,  i  Jbrtiori' 
they  would  make  him  pay  where  he  withheld  his  tithes' 
without  any  prbtence  at  all.  The  Plaintiff  is  bound  to 
pay  on  discontinuing ;  and  it  could  scarcely  have  been' 
designed  that  the  Defendant  should  stand  in  a  better 
condition  than  the  Plaintiff.  A  construction  so  narrow' 
as  that  contended  for,  would  be  prejudicial  to  Defend- 
ants themselves ;  for  there  are  no  express  words  which' 
give  them  costs  in  case  of  succeeding  on  demurrer  joined. 

Dallas  C.  J.  It  was  clearly  at  the  option  of  the 
Plaintiff  to  issue  a  writ  of  enquiry;  and  there  can  be  no' 
doubt  that  the  jury,  on  finding  the  treble,  have  also' 
found  the  single,  value  of  the  tithes.  As  little  doubt 
can  there  be,  supposing  the  Plaintiff  entitled  to  costs ; 
that  if  the  jury  omit  the  formal  finding,  which  entitles 
the  Plaintiff  to  demand  them,  the  Court  may  order  the 
requisite  entry  to  be  made  on  the  poslea.  The  case, 
therefore,  is  reduced  to  the  consideration  of  what  ought 
to  be  the  construction  of  the  statute  8  &  9  W^.  S.  r.  1 1. 
Now,  what  has  the  statute  said  ?  for  if  its  language  be 
clear,  it  is  immaterial  what  the  reason  of  the  thing  may  be 
except  with  a  view  to  legislative  correction.  The  statute 
says,  "  the  Plaintiff  obtaining  judgment  or  any  award  of 
execution  after  plea  pleaded  or  demurrer  joined,  shall 
likewise  recover  bis  costs  of  suit :"  and  this  net  having 

passed 
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paased  expjreisly  to enableibe  party td ^i6over  cMa. in 
cases  where  he  wonld  not  cHSfctwise  have  bMhentided  to 
them,  does  it  enable  him  to  claim  them,  except  after  plea 
pleaded,  or  demurrer  joined  ?  It  has  been  observed,  and 
perhaps,  jnstly,  that  if  it  be  thought  proper  for  the  Plain- 
tiff to  recover  costs  where  the  ]3efendant  has  in  fiict,  or  in 
law,  grounds  for  resistance^  there  is  the  strcmger  reason 
for  making  the  Defisndant  pay,  when  he  admits  himself  to 
be  clearly  in  the  wrong;  and  this  argument  might  have 
wdght,  if  there  were  any  ambiguity  in  the  words  of  the 
statute ;  but  if  the  words  of  the  statute  are  express  and 
dear,  such  reasoning  must  not  prevail :  however,  it  might 
be  urged  on  the  other  handf  that  the  Defendant  who  re- 
sists without  sufficient  reason,  occasions  considerable 
expence  to  the  Plaintiff  while  the  Defendant  who  sufiers 
judgment  by  default,  spares  him  a  great  deal  of  vexation 
and  delay.  But  whether  under  the  statute  the  Plaintiff 
is  entitled  to  his  costs  on  the  first  count  of  the  decl»- 
ration,  we  do  not  now  decide :  it  will  answer  his  pur- 
pose sufficiently,  if  we  permit  him  to  make  the  amoid- 
2Dent  prayed,  and  to  tax  costs  de  incremento  on  the  two 
last  .counts  of  the  declaration. 
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Paiul  J.    I  concur  with  my  Lord  Chief  Justice  on 

the  three  first  points.     The  main  question  is,  whether 

the  Raintiff  is  entitled  on  his  first  count  to  costs,  under 

the  statute  of  JV.^.;  and  though  I  do  not  decide  the 

poiiiV  I  think  be  is  not  entitled  under  the  circumstances 

^  this  case.    As  the  old  law  stood,  the  Plaintiff  could 

^lot  in  any  case  recover  his  costs  in  an  action  for  the 

treble  value  of  tithes :  the  legislature  then  conferred  the 

^ight  after  plea  pleaded,  or  demurrer  joined,  where  the 

tjreble  value  does  not  amount  to  twenty  nobles.     Can  I 

Suppose  the  legislature  did  not  understand  the  diSer^Bce 

l>etween  a  judgment  by  de&ult,  and  a  judgment  after 

'Verdict,  or  that  this  difference  escaped  their  notice  ?    If 

Vol.  L  O  they 
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they  meant  that  the  Defcadant  should  pay  costs  in  all 
cases  where  the  Plaintiff  succeeds,  quod  udueryrU^  non 
dixerunt. 

BuRROUGH  J.  I  should  have  thought  the  legislature 
might  have  supposed  that  costs  followed  as  a  matter  of 
course  upon  every  judgment  b^  ile&ult.  Upon  the 
other  points  in  this  case,  I  have  no  doubt ;  the  rule 
therefore  must  be  absolute  for  the  Plaintiff  to  make  the 
amendment  proposed,  and  to  tax  costs  de  incremental 
qpon  the. two  last  counts  of  the  declaration. 


Teh.  XI. 

TbtDefend- 
vit  cannot 
change  the 
*veBue  after  an 
order  for  time 
to  plead,  on 
the  tennt  of 
taking  short 
notice  of  trial 
for  adjoumed 
Xmm^  sittings 
after  temu 


"Nun  v.  Taylor. 

HPHE  DeCendant  had  obtwied  a  Judge's  order  for 
time  to  plead,  and  was  under  terms  to  take  short 
notice  of  trial  for  the  London  adjoumed  sittings  after 
this  term. 

Pell  Serjt.  had  obtained  a  rule  nisi,  to  change  the 
venue  from  London  to  the  city  and  county  of  Exeter, 
relying  on  the  drcumstance  that  the  Defendant  was 
to  try  at  the  adjoumed  sittings,'  and  not  at  a  sittings  in 
term,  in  which  case  he  admitted  the  rule  could  not  be 
made  absolute,  as  a  trial  would  be  lost;  and  he  cited 
Petyt  v.  Berkley  (a),  to  shew  that  where  a  trial  would  not 
be  lost,  the  venue  might  be  changed  under  circumstances 
such  as  the  present. 

But  the  Secondary  reported  that  the  practice  was 
otherwise,  and  the  Ck>urt  discharged  the  rule. 

Peake  Serjt.  shewed  cause. 


(a)  Cowp.  510. 
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Christie  v.  Walker  and  Another.  Feb.  it. 

nPHE  rule  to)>lead  several  matters  in  this  cause  being  Where  the 

.  eiToneously  entitled  Christie  v.  Walker,  instead  of  P^int»ff»gn«d 

*   judgment  as 
Christie  y.  Walker  and  Another,   the  Plaintiff  signed  fbr  want  of  a 

judlgment  as  for  want  of  a  plea.  pl^**  because 

the  rule  to 
plead  several 
HuUock  Serjt.,  upon  an  affidavit  that  the  pleas  were  matters  was 

not  sham  pleas,  and  that  the  Defendant  had  a  eood  Si^^^S' 

"  otleci  G*  V.  fw^ 

defence  to  the  action,  obtained  a  rule  nisi  to  set  the  instead  of  C. 
judgment  aside.  ▼•  ^»  *"<* 

Another,  the 
Court  seethe 
Lannes  Serjt.  shewed  cause  against  the  rule,  and  con-  judgment  aside 

tended  that  the  judgment  being  stricdy  regular,  the  ^^^^^ 
Defendant  ought  not  to  be  permitted  to  set  it  aside,  at  made  that  tiie 
all  events  not  without  paying  costs.  ?'•■•  ^"'''* 

But  the  Court  set  it  aside  without  costs,  saying,  that  Defendant  had 
such  practice  ought  not  to  be  encouraged.  ^  good  de- 

Rule  absolute. 


BoDiNOTON  V.  Harris.  aa.  i». 


nPHIS  was  an  action  for  a  nuisance  occasioned  by  the  Where  an  ac- 
working  a  forge  hammer  in  the  outskirts  ofJ5ir-  tionforanui- 

MiiigAam,  and  in  an  unfinished  and  unfrequented  street,  fended  by  the 

Defendant's 
landlord,  and  the  Defendant  being  told  he  need  not  attend  the  trial,  the  attorney  em- 
ployed by  the  Undlord  entered  into  a  consent  rule  to  abate  the  nuisance  without  the 
consent,  and  against  the  directions  of  the  Defiendant ;  the  Court,  upon  strong  affidavits 
to  shew  that  the  grievance  complained  of  was  no  nuisance,  set  aside  an  attachment 
which  had  issued  on  the  consent  rule,  and  granted  a  new  trial. 

O  2  The 
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The  action  was  defended  by  the  landlord  of  the  De» 
fendant,  who  had  let  the  premises,  with  the  forge,  which 
had  been  worked  there  for  some  years.  The  attomqr 
employed  by  the  landlord,  told  the  Defendant  he  need 
not  attend  the  trial ;  and  when  the  trial  came  on,  at  the 
last  Warwick,  assizes,  without  the  consent,  and  i^gaiDSt 
the  express  directions  of  the  Defendant,  entered  into  a 
consent  rule  to  abate  the  nuisance*  The  landlord  bdng 
also  dissatisfied,  dismissed  the  attorney,  but  refused  to 
proceed  further  in  the  buuness,  and  told  the  Defendant 
he  must. thenceforward  employ  an  attorney  in  bis.pwn 
behalf.  ,  An  attachment  having  iasued  on.  the  consent 
rule  entered  into  at  the  trialy 


Vaughan  Serjt,  upon  affidavit  stating  the  taregoing 
circumstances,  and  alleging  thfU  th^  working  of  the 
forge  was  no  nuisance  in  a  place  such  as  that  describee^ 
obtained  a  rule^  jcalling  on  the  Plwitiff  to  shew  caiMe 
why  this  attachment  should  not  be  set  aside^  and  a  n^ 
trial  had. 

HuUod  Seijt  shewed  cause  against  the  rule. 


» t 


But  the  Court  thought  there  ought  to  be  a  new 
trial  under  all  the  circunnstances,  which  they  said  were  so 
special  that  their  decision  could  form  no  precedent, 
except  a  case  should  arise  precisely  similar  in  all  iti 
points. 

Rule  absolute. 


^ 


IN  TU  Sir  &  «TK  YsA^s  ov^  GEO«  I V«  ]r89: 

1B2S, 


fioLDiNO  V.  Impey  and  Others.  ^'*-  **• 

Q]|f  the  21st  4pri4  1821|  the  Plaimtiff  having  com*  A  commiatkNi 
mitted  an  act  of  bankruptcy  by  lying  two  mqntht  .^^^  ^^^^  ^^ 
in  prison,  a  ccmimission  of  bankruptcy  was  sued  out  agaiott  the 
updnst  hin^  which  was  saperseded  on  the  9d  of  August  ^^,^^>^ 

•  j^      %         \      t*   1  1  ••  Aprih  and 

ensuing,    On  the  7tb  oli  August  another  conumssion  was  supeneded  die 
sued  out  on  the  same  act  of  bankniptcyi  under  which  ^  ^  August. 

the  Plaintiff  obtained  his  certificate.  ^v^!^J^ 

^^^^ '  numon  was 

The  Plaintiff  having  been   nonsuited  in  an  action  sued  out  on 

asainst  the  Defendants,   who  were  commissioners  of  ^^  7^  of 
^  Jiugustf  on 

bankrupt,  ibr  an  alleged  iiiUBgful  imprisonment  under  the  tame  act 

the  first  commission;  they  entered  up  judgment  against  of  bankruptcy* 
him  for  costs  in  Jidyj  1821,  and  in  January^  1322,  plaintiff  ob- 

charged  hSm  in  execalkm  tipon  this  judgtaent;  tained  hit  cer- 

tificate. 

Pdt  Sei}ti  obtained  a  rule  calling  on  the  Defendants  ^^  £^^« 
to  Jihaw  jcause  why  the  Plaintiff  should  not  be  dis-  ttcs,comiiiia. 
cbargfKl  out  of  custody,  as  having  obtained  his  qerti-  y*'?]'^"^ 
ficatt  under  the  commission.'  niiitkm,fbraa 

.  Vasighan  Seijt.  shewed  cause  against  the  rule.    The  ^*  ***"^rjj* 
JPlaintiff  can  only  be  discharged  as  to  debts  provable  Mtered  up 
under  the  commission.  .  The  Defendants  could  not  JudgmtiM:  ^ 
jbave  proved  this  debt  under  the  commbsion  of  the  7tb  of  J?^  th^tH^ 
Jbigusim  The  46  G.  3.  c.  135.  enables  persons  with  whom  and  sfterwaivb 
the  bankrupt  shaU  have  contracted  anjr  debt  before  the  ^^^^ 
suiqg  out  of  the  commission,  (which,  if  contracted  before  for  eotus 
any  act  of  bankruptcy,  would  have  been  provable  under  HcH  that  the 
such  commission,)  to  prove  such  debts  under  the  com- 


proradtbelr' 
debt  under  tbe  second  commission,  and  tbat  tlatet^  WU  eadfled  to  be  ditchai]ged 
tttaa  it  tinder  Ids  certificate. 

O  3  mission. 
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18S3.  mission,  provided  they  have  no  notice  of  any  prior  act 
of  bankruptcy.  Now,  as  this  debt  accrued  involuntarily 
upon  a  judgment  against  the  Plaintiff,  he  cannot  be  said 
to  have  contracted  it:  it  never  was  the  sulgect  of  a 
contract;  and  at  all  events  the  Defendants  being  the 
commissioners  under  the  first  commission,  had  notice 
of  an  act  of  bankruptcy  prior  to  the  accrtdng  of  Adr 
debt.  ' 

But  the  Court  thought  the  debt  clearly  provable 
under  the  commission  of  the  7th  of  August  and  made 
the  rule 

Abaolute. 


F€k.  it«       Carroll  v.  Sir  iGeoroe  Goold. 

An  uumky  ]RY  an  indenture  of  five  parts,  bearing  date  Jtiy  16, 
^^f^r^'  1811,  between  the  Defendant,  of  the  first  part; 

of  an  estate  on  Plaintiff,  of  the  second;  certain  other  persons  named  in 
wbkh  it  was  ^j,^  schedule,  of  the  third ;  Edward  Hamardy  of  the 
unpaid,  the  re-  fourth ;  and  James  Gibbs,  of  the  fifth ; 
ceiver  of  the  The  Defendant  in  consideration  of  24501^  granted  to 
JJ^j^^  the  Plaintiff  an  annuity  of  350/.,  secured  upon  Defen- 
annnky  be-      dant's  estates  in  Ireland,  which  were  thereby  demised 

tween  the         ^  Hotooard  for  a  term  of  years,  and  Gihbs  was  appointed 

Bxantor  and  , 

grantee^bavittg  receiver  of  the  rents  in  case  the  annuity  should  be  a 

advanced  a       certain  time  in  arrear.     As  a  further  security,  judgment 
irnni^  in^an-  ^^  *^^  entered  up  against  the  Defendant  upon  a  war- 
ticipationof     rant  of  attorney.    In  1818,  the  annuity  being  greatly 
the  coming 
rents»:and 

having  received  from  the  grantee  on  this  advance  the  coromiiabn  which  he  usually 
received  on  annuity  pay^nents,  the  Court  set  aside  an  executbn,  which  (the  rents 
proving  insufficient^)  the  grantee  afterwards  issued  for  this  sum  against  the  grantor* 

16  in 
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in  arrear,  Howard^  by  on  agent  in  Dubiifij  entered  into 
the  receipt  of  the  rents,  and  applied  them  from  time  to 
time  in  discharge  of  the  annuity.  The  Plaintiff,  in 
1820,  becoming  very  urgent  for  payment  of  arrears 
then  dne^  Howard  and  Qibbs  agreed  to  advance  him 
82SL  in  anticipation  of  the  then  expected  payments  of 
the  arrears;  and  they  transmitted  him  an  account,  in 
which,  after  deducting  two  and  a  half  per  cent,  commis- 
sion for  payment  by  them  as  agents  of  the  Pldntifl^  and 
some  other  charges,  there  appeared  to  be  due  to  the 
Haintiff  305/.  1 75.,  and  the  following  letter  accompanied 
the  account :     * 


1823. 


u 


My  dear  Sir, 

**  Above  I  have  the  pleasure  to  send  youir 
account,  for  the  balance  of  which,  though  not  yet  re*^ 
ceived  by  me,  I  will  honour  your  draft  at  sixty  days  sight, 
as  before  that  time  I  shall  be  in  full  possession  I  little 
doubt ;  at  any  rate^  draw  your  draft  at  sixty  days  sight, 
pod  it  shall  meet  with  due  honour. 

«  James  Gibis." 


The  commission  of  two  and  a  half  per  cent.  Howard 
9iDd-Gibbs  charged  to  annuitants  upon  all  payments  made 
by  thenu  The  Plaintiff's  bill  for  305/.  175.  was  ac- 
cepted and  pdd  by  Howard  and  Oibbs,  who  afterwards 
delivered  an  account  to  the  Defendant,  in  which  they 
made  him  debtor  on  account  of  the  Plaintiff^s  annuity 
to  the  extent  of  19252i,  which  included  the  money  so 
advanced  by  them.  Howard  and  Gibbs^  in  an  affidavit, 
0aid  they  did  not  consider  themselves  Defendant's  agents, 
and  that  another  attorney  acted  always  on  his  behkl£ 

In  November  last  the  Defendant  was  taken  in  execiK 
tion  at  the  suit  and  under  the  direction  of  the  Plaintifl^ 
without  the  knowledge  of  Howard  and  Gibbs^  for 
1848/L  11 5.  8(2.,  of  which  sum  the  Defendant  asserted 
68(tf.  35.  Sd.  had  been  paid  by  Howard  and  GU)bs  in 

O  4  advance 


im 


1S23. 

CAlRftdLt 

.:  .r 

G00£J>» 


.  t 


:  CABINS  uf  HILAKY  TERM 

s^yaqce.  a9  aG;)reiia^,  leaving  a  balance  of  WQliU  8«. 
4ae.  The  Defendaiit  received  notice  from  the  s^ui^eai 
of  Howard  and  Qibbsy  virho  had  become  bllPbrtipt«»  luA 
to  pay  this  68(tf,  S^u  Set*  to  the  Plaint,ifi^  ^<  b^scwaet  th^ 
bankrupts  had  paid  it  in  advance  m  th^  credit  qjp  s^qnk 
zi^y  of  the  j^aid  apmul^>  aad  the  a^j|gn<?ei^  wer?  ^titled 
to  recover  it  oitf  of  the  arrears^"  and  they  ordered  hua 
not  to  pay  any  part  of  the  6804  9i«  8({i  to  any  pmpQ. 
Ijiut  the  asai^^eif 

Th^  Oe^da^t  pr  his  estate  h^  wver  paid  ^y  (MMt 
i^fth^  18,484  I  ^8A 

•         •    •  • 

Lens  Seijt.  had  obtained  a  rule  calling  on  the  Plain- 
tiff to  shew  cause  why  the  writ  of  execntion  should  hoi 
be  set  aside  upon  payment  of  the  balance  due  to  Plain- 
tifi)  with  the  costs,  fees^  8^c  upon  such  balance  only. 

Vaughan  and  Toddy  Seijts.  opposed  the  rule  on  b»« 
half  of  the  PJaintiff;  and  HuUock  Seijt  on  behalf  of  die 
assignees  of  Howard  and  Gitbs.  Nearly  the  same  ar^ 
guments  were  used  on  both  sides,  as  in  the  former  case; 
but  it  was  urged  t^  thif^  wa^  ^  stro^go:  case  ia  fi^vour 
of  the  Plaintifii  inasou^  aa  the  Defia^dax^  bdog  p?in« 
cipal,  the  consideration^  on  wl^ch  the  C^urt  /ictfd  in 
favour  of  sureties  did  not  arijus,  and  it  qqpeared.  fleariiy 
from  Gibbs^s  lettej?,  that  the  fio^^  jpiajd  by  hiqi,  was,  W 
^yance  or  V>an  to  the  Plai^Ufifi^  ^^  ^ot  a  pi^v^nt  on 
account  ^f  t^e  anpHiQr.  ]^  t^  Piaijp^  it  woi^  also 
urged*  %hfA  9>oi^  pajd  on  ijm  credJiA  oR  a.fii94  wbMk 
&ii^  i^  piMd  witlK>n(  consideration ;  tba^  th^  msigiit^:  qt 
Hcn^ard  an^  GiUbB  oughjt  sue  the  Plaii^  $at  wM  bd 
bad  req^^  in  advance^  aod  thai  ijieregmt  he.  was 

w^^lbwt  remedy  if  the:  praseni:  exeeutioa  st¥)«M  biet  ^ 

aade^ 


W 


P4WfM 


^ 
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DALLift  C  J«  If  I  thought  thQ  ofwioa  I  so  lately 
ddiiv«redt  was  wro^g,  I  shoiild  be  ready  to  say  so;  but 
I  a4ber^to  that  qpinioa;  and  with  respect  to  the  tnb^ 
ita&tial  argnmenta  ^pplicabl^  to  it»  I  do  not  think  tihia 
caae  di&n.  from  the  precedii^  It  ia  tnie  thb  la  Mt 
the  case  of  a  surety,  and  t^etn^eoi  the  case  of  a  aorclgr 
and  the  case  of  a  principal  there  may  be  many  essential 
dirtiofflioWi  A  aarety  19  bvoored  t^  eqtitgr  and  ki  hlw, 
l)KN;^(h,  perhaps,  when  he  enters  into  a  tovtantiL  with 
bis  cyea  opoH  there  is  no  yery  good  groond  fibr  the 
fimuwr  shewn  him;  the  distJAetion  howenet  baii  been 
vepeatecUy.  recognised.  But  that  distiaetion  mdies  n» 
di^^Dce,  bere^i  nor  does  the  le|tiv  froiHt/aMcs  GsMs/ 
tbati  letter  indeed  ralliei^  makes  agtanat  tlie  Plaintiff 
^ipMiotbeirwise;  fcnrtheeowniision  of  two  and  a  half  jmt 
^nmr^*  wl^  it  slaAes  to  havo  been  ehargM»  .she»ii  that 
tba  advance  sanst  have  been  made  on  aooonnt  oC  the  an^ 
nnity:  it  was  clearly  a  tp^uotaivy  advance;  Aiade  bjf 
.^iliaarij'and  CHbbs  on  account  of  the  annuity,  for  the 
benefit  of  this  commission  of  two  and  a  half  per  cent* 
But  if  they  have  so  made  the  advance  to  Carrol  for  the 
sake  of  this  benefit,  is  Carrol  entitled  to  put  in  force  his 
security  for  the  money  already  paid,  or  can  Howard  and 
Oibbs  put  it  in  force  without  his  consent?  I  see  nothing 
in  the  present  case  to  distinguish  it  in  effect  from  the 
preceding,  and  think  the  rule  must  therefore  be  made 
abaohte. 

Pabk  J.  This  is  a  stronger  case  for  our  interference 
on  behalf  of  the  Defendant  than  the  other,  because 
here  the  execution  was  issued  on  the  authority  of  the 
Plaintiff,  for  a  sum  which  he  admits  he  has  received* 
SuppoMug  Howard  and  Gibbs  had  paid  Carrol  the 
whole  of  his  annuity,  could  it  be  pretended  that  Carrol 
might  have  issued  execution  for  the  whole  that  he  had 
so  received  ?  Howard  and  Gibbs  are  in  the  situation  of 

persons 
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persons  who  have  made  a  Toliiiitary  payment ;  that 
payment  they  cannot  rescind;  bat  they  are  reoei?en  of 
the  Defendant's  rents,  and  oat  of  dioee  rents  tbqr  most 
seek  to  reimburse  themselves.  It  is  dear  that  we  have 
juriftdlctiim  over  our  own  process,  which  in  diis  imtanre 
hfm  been  improperly  applied. 


BumitouoQ  J.  The  monqr  was  paid  and  received  as 
on  acoount  of  the  annuity;  the  receipts  that  were  given 
have  not  been  produced ;  if  they  had  been  prodoced,  I 
am  satisfied  it  would  have  appeared  on  the  fiioe  of  those 
receipts,  that  the  payments  were  made  on  aoooont  of 
the  annuity,  which  indeed  suffldendy  'appean  without 
the  production  of  them.  The  Phuntiff  has  the  assurance 
then,  to  issue  process  for  money  whidi  he  has  recdved, 
and  which  he  has  never  been  cdled  6n  to^refund.  This 
is  a  great  abuse  of  the  process  of  the  court:  we  have  a 
right  to  interfere^  and  tfie  rule  must  be  made 

Absobtew 
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MEMORANDUM* 

IN  the  course  of  the  last  vacation,  Sir  George  Wood 
resigned  the  office  of  one  of  the  Barons  of  the  Court  of 
Exchequer,  and  was  succeeded  by  John  HuUock^  Esq., 
Serjeant  at  law. 


(a)  Rkhardjon  J.  was  absent  during  this  temiy  being   afflicted 
with  iU  health. 


.■ .  ^  » 


Court  of  COMMON  PLEAS, 

••    I   ■■'■   ,..■,..  .  .     .  I       .   ■  .   ,   .,<; 

OTHER  COtlRTS, 

Easter  TeiTii  (a),  '     , 

In  the  Fourth  Year  of  the  Reign  of  (Qtsorge  IV. 
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t 


jhrUtj.  StEAO  V.  LiDDASD. 

if  ^1>7  a  fttter  HPHIS  was  an  action  on  a  guarantee^  which,  at  the  trial 
CTniHiTPitV*"  before  DaUas  C.  J.,  I/mdon  sittings  after  last  HUary 

of  the  tniisac-  tenDyWaa  made  ovt  as  follows  s 
tiootufficiently     .  rpj^  JDfefcndtotfd  Son,  Lefnts  Agotitz  UOdari,  was  «s 

ippetred,  en-  ° 

t«ed  into  an     siding  at  Dnmiheimf  when  the  Pldntiff  arrived  there  with 

V*'^'^^        part  of  a  cargo  of  stock  fish,  on  board  a  vessel  called  the 
JB.  became       Fana/.    Defendant's  son  parobastd  on  account  of  die 


party  to  the  Plaintiff  a  quantity  of  stock  fish  and  oil,  which  were 

J8J^^^  for  by  the  Plaintifl^  in  bills  drawn  by  the  PUuntifl^  and 

few  lines  at  cepted  by  the  Defendant's  Ion,  .  Defeodltfifs  son  wasen- 

the  ^o^jf  gs^  by  Plabtiff  to  dispose  of  the  fish  and  oil,  and 

Icttffw    C.  *  ^^^  ^  doing,  was  to  be  interested  in  operthird.  as  9  co^- 

became  goa-  pehsadon  for  his  bauble.    T%is'agreeindit  was'ooHi- 

toTwaf *  P^^^  ^y  *®  PlaintiflF's  writing  to  die  Defendant's  son 

indonement      the  following. lettesv      •.   -: .^^ 

this  copy  of  '' I6f  Bush  Lane, 

a:%  letter,  in  «  29th  Bee.  1819. 

which  indorse-  «  Dear  Sir, 

^  made  to         "  Having  paid  chief  part,  and  come  under  accept- 

the  terms  of     ance  for  the  remainder  of  the  cost  of  the  cargo  of  fish 

the  ^;re»ient  p^^  Paiky,  and  200  barreb  of  oU  to  Amsterdam  and 
on  the  other   *  •i_i^.»i_  ^  •         • 

side :  Held»      AlUmOf^  with  the  nreight  and  premium  insurance  per 
in anacdonon  fanof  also  paid  by  me^  I  have  drawn  on  you'  of  this 

the  guarantee,     ,  ^ 

that  only  one     ™^'  ^* 

stamp  was  re-  At  two  months  date  for  -         -         IGOO. 

quired  on  this  _  ^^^  months  date  for        -         -         lOOO. 

papers  and  '  ^^^^ 

that  the  re-  ^o/?/^ 

ferenceinthe  ^2600, 

indorsement  to 

the  terms  of  the  agreement  was  a  sufficient  memorandum  of  the  consideration  for 

the  guarantee  within  the  statute  of  frauds. 

which 


IN  TBM  FOUETH  YSAR  OF  GEO.  IV*  19t 

#hich  yott  will  pidaaeacoept,  and  which  I  (dedge  myidf       1823* 

for;  the  same  to  be  appropriated  far  the  repayment  to 

me  of  the  abore ;  and  you,  on  the  other  hand,  are  to  re* 

mit  yoor  fiither  or  me  the  proceeds  of  the  above  goods^ 

and  the  balance  doe  \fj  JeruMen  cm  the  bills  given  him  at 

TVondlifemf  to  meet  the  payment  of  your  acceptances 

as  abovey  to  be  pnt  into  the  hands  of  my  bankers^  Sir 

P.Pde  and  Co,  for  the  purposes  mentioned*    The 

{nofit  or  loss  on  the  eargo  of  fish,  per  Fancy^  and  the 

SOO  barvsk  being  on  aocoont  of  yourself  one^hhrdt  and 

me  two-thirds. 

^  I  am,  dear  sir, 

'  '*  Yours  obediently, 

A  copy  of  die  above  letter  was  made^  and  kept  by 
Plaintiff;  at  the  foot  of  which  Defendant's  son  wrote 
as  under: 

^  Above  is  copy  of  a  letter  handed  to  me  this  day  by 
Mr*  Steady  and  agree  to  its  contents,  errors  excepted, 
having  accepted  the  bills  in  question  to  be  handed  to 
SirP.PofeandCo. 

«  Lewu  Jgassiz  Uddard,  2^ihDec  1819/" 

On  the  back  of  the  copy  of  the  above  letter  in  poe- 
aessbn  of  the  Plainti£^  was  written  the  following  guaranr 
tee  of  the  Defendant : 

«  26th  Febf:umyf  1820* 
^*  Mr.  D.  Steady 
♦«Sir, 

^  I  hereby  agree  to  pay,  or  to  hand  over  to  yon  cr 
lo  £Sr  P*  Pole  and  Co*  immediately  on  recapt  thecsoi; 
all  such  sums  of  money  and  bills  of  exchange  9»  may 
come  to  my  hands  fiom,  or  be  remitted  to  me  by  my 
son  Z^mis  Agamz  Uddardf  agreeably  to  the  foregoing 
copy  of  a  letter,  and  agreonent  or  undertaking;  sncfa 
bills  or  monies  to  be  appropriated  to  the  payment  ^f 

the  acceptances  mentioned  in  the  said  copy  letter*    And 

in 


188 


CASES  IK  EASTER  TERM 


1825. 


in  coasideratbn  oTyour  baving  paid  fik  the  whole  coil 
of  fish  and  oil  at  tbemn  slatedt  and  faarii^  given  Ma 
BBid  Im  Am  Uddard  an  interest  in  soch  shipment  to  the 
eztent  of  onoNfliiid,  I  hereby  engage  to  be  respnmiHe 
and  acooontahle  to  yon  for  the  prooteds  that  may  be 
procdred  by  him  Snr  die  game^  and  for  the  doe  ^ip& 
cation  and  remittance  by  said  L,  A.  Idddard,  in  con^ 
fonhity  witk  taid  capy  letter,'  of  all  monies  and  bOk 
which  he  may  reoeivcv  or  that  may  be  paid  to  his  order 
OB  acooant  of  the aaid  fish  and  oil,  and  the  balancaHf 
bills  given  to  Jenaefu 

.*<Iai»i,  Sir, 

'  <<  Your  most  obedient  servant, 
^' mUam  Uddard:' 
Upon  this  paper,  when  it  was  produced,  there  was  one 
agreement  stamp» 


Lens  Seijt.  moved  for  a  rule  to  shew  cause  why  a  ver- 
dict which  had  been  found  for  the  Plaintiff  should  not  be 
-set  aside  and  a:  new  trial  granted,  on  the  ground  diat 
there  was  no  stamp  for  the  Defendant's  guarantee*  That 
guarantee,  though  written  on  the  same  paper  as  the  copy 
of  the  agreement  between  the  Plaintiff  and  the  Defend- 
ant's son,  was  in  truth  a  separate  and  distinct  agreement 
between  different  parties,  and  ought  therefore  to  havea^: 
separate  stamp.  The  stamp  act  (a)  had  provided,  that 
when  an  agreement  was  made  up  of  various  letters 
passing  between  the  parties,  it  should  be  sufficient  to 
atamp  one  of  the  series.  But  it  was  imposaiU^  here^  to 
connect  the  guarantee  from  the  Defendant  to  the  Plain- 
tiff with  the  agreement  between  the  Plaintiff  and  the 
Defendant's  son,  for  the  two  transactions  were  entirely 
distinct  contracts*  Lens  ako  objected,  that  the  only 
consideration  stated  on  the  fece  of  the  guarantee,  was  a 


W  ssO.s^  €.iU* 


past 
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pwt  or  executed  oonsideratibiiy  wfaichf  without  .the  «d« 
dition  o(  a  previous  request^  was  no  cousideraticm  at  aliy 
and  then,  the  guarantee,  for  want  of  a  sufficient  coUt 
sideration  appearing  on  the  &ce  of  itf  was  void.  Wain 
T.  Wadters  {a\  SaUnders  ▼.  Wai^eld  {b\  Jenkins  v. 
Bafndlds.{c) 


But  the.  Court  thought  that  the  whole  formed  One 
Inmsactton ;  that  one  stamp  thereCbre  was  sufficient;  and 
that  refierenoe  being  made  in  the  guairantee  to  the  copy 
of  the  Plaintiff's  letter  on  the  same  paper,  and  forming 
part  of  the  same  transaction,  there  was  a  sufficient 
memorandum  of  the  consideration  within  the  statute  of 
frauds.    Theyi  th^^efore^  refused  the  rule^  and  Lens 

Took  nothing. 


{a)  sBasUio.        (b) 


4K^  A.  595.        (0  sB.t^Jg.  14. 


Clifford  t;«  Burtok. 


April  1^4 


TN  this  cause^  whidi  was  tried  before  the  Lord  Chirf 
..  Baron  at  the  last  HerffbrdMre  assizes;  the  Plaintiff, 
in. order  to  substantiate  a  demand  for  goods  sold  and 
delivered  at  the  Defendant's  shop,  proved  an  admission 
made  by  the  Defisndant's  wife,  who  served  in  his  shop, 
and  carried  on  the  business  of  it  in  his  absence.  The 
witness  applied  to  her  for  28Z.  16s. ;  and  the  admission 
oonasted  in  her  saying,  she  would  pay  it  if  the  Plaintiff 
would  allow  lOZ.,  which  she  claimed,  and  give  a  receipt 
in  foil. 

It  was  objected,  that  the  circumstance  of  the  wife's 
serving  in  the  shop  was  not  evidence  of  such  a  general 

ngency 


Where  the 
wife  served  in 
her  husband's 
shop,  and  car- 
ried on  the 
business  of  it 
in  his  absence: 
Held»  that  ad- 
missions made 
by  her  on  ap- 
plication to 
pay  for  goods 
before  deliver- 
ed at  the  shop, 
were  receiv-. 
able  in  evi- 
dence against 
her  husband. 
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agOM^  ai  wodd  aatfaoriatt  bar  thm  to  Mttle  an  aoooitii^ 
or  the  court  to  receive  evidenoe  of  racha  tramactiotiy 
which  was  altogether  ie{ianite  and  diatinct  boat  her 
service  ia  the  fhop^ 

-  The  evidence  having  been  receiivdy  and  a  verdid 
found  for  the  Plaintifl^ 

Taddf  Serjt.  now  moved  for  a  new  trial  cm  the  above 
objection  to  the  wifVt  evidence :  ho  contended^  that 
admissions  by  her  in  the  character  of  agent»  nnist  bm 
confined  to  the  transactions  m  which  she  was  iauna*' 
diatdy  employed;  that  she  had  no  anthori^  to  settle  an 
account  excq)t  as  part  of  the  retgaUe  upon  thodo» 
lively  of  goods  in  the  shop;  and  that  evidence  of  ad* 
missions  made  upon  a  separate  application  for  payment 
ought  to  have  been  excluded.  In  Emmerson  v,  JBbfi- 
den(a)^  and  in  I  Sir.  521t  Anon^  the  wife  was  actii^ 
within  the  scope  of  her  authority,  and  what  she  said 
constituted  a  part  of  the  authorized  transactions.  But 
a  principal  is  not  bound  by  the  xepretentations  ci  the 
agent  made  at  p  different  time^  Peto  v.  Hague*  (b) 


But  the  Court  thought  there  was  evidence  from 
it  might  be  presumed  the  wife  was  acting  within  the 
scope  of  her  authority  when  she  offiered  to  settle  a  de* 
mand  for  goods  ddivered  at  a  shop  in  which  sheserved^. 
and  the  bniiness  of  irinch  she  was  in  the  habit  of  coi»* 
ductmg;  and  diey 

Refused  die  role*' 


{a)  I  Sjf.  N.  p.  C.  Z4a. 


(A)  5  !£//.  M  p.  C,  X34« 


LaNCHESTER   v.  TrICKEO.  April  i<). 

AT  4ie  trial  of  this  cause  before  Garraw  B*,  at  the  last  Twenty  pa- 
SH^ffHk  MsAtieBt  it  appeared  th^  the  Fiaintiff  and  j"lne?a?a 
Defendant  were,  in  the  year  1811,  churchwardens  of  vestry  in  stgn- 
Bmy.    ITiat,  on  the  8th  of  J^  in  that  year,  at  a  ["^horiii^rf^"^ 
vestry  meeting  a  resolution  was  signed  by  the  FlaintUrtwo  church- 
and  Defendant  and  twenty  other  parishioners,  that  the  wardcnt  to  put 
churchwardens  should  be  authorised  to  put  a  new  roof  ^j^^  parish 
on  the  church  tower  belonging  to  the  parish.     Orders  tower;  the 
were  accorduigly  given  by  the  Plaintiff  and  Defendant  ^^°J^^"«^'»- 

P  "^  °  •'^  wardens  con- 

to  various  artificers  for  this  purpose,  and  the  work  was  curred  in  giv- 

dnly  performed,  and  paid  for  by  the  Plaintiff.  »"g  o'"^*"  ^o"" 

•     .    ,  .  ,  thai  purpose^ 

in  1812,  at  a  vestry  meeting,  a  rate  was  made  to  re-  ^^^  ^ne  of 
imborse  the  churchwardens  for  the  sums  they  had  ex-  thenb  the 

131  *  »*flr       *A 

pended  in  the  repairs  of  the  church  tower.     Such  rate  .jj^^^^-c  ^** . 
qoaflhedas  illegal  (a),  the  Plaintiff  sued  the  De- a  ratefor  re- 
it  for  the  moiety  of  the  sums  paid  by  the  Plaintiff;  »»«b""'ng 
the  Defendant  pleaded  in  abatement,  that  the  i,een  quashed, 
in  the  declaration  mentioned  were  oiade  by  him  the  Ptainrfff 


fidtly  with  others,  naming  the  twenty  parishioners  who  ^urch^^a^^^ 
td  aigned  the  order  for  the  repairs  of  die  tower.  for  a  moiety 

A  wrdict  having  been  found  for  'the  Plaintiff,  ^  '^^"'i"Y. 

°  80  paid  :  Held, 

■  on  motion  for 

n«nr  Serjt.  now  moved  to  aet  aside  this  verdict,  and  ^  new  tdaU 

ena<verdict  for  the  Defendant, -or  to  have  a  new  trial,  fg^dant  could 

Iw  groond  that  those  parishioners  who  had  signed  not  insist  qn 

iftstiy  resolution  jointly  with  the  Defendant,  inu«*  *^!^t?m  of 

9und  by  their  own  signature,  and  equally  liable  with  the  twenty 

parishioners 
who  had  sign- 
V)  RcM  T.  CbapehvanUns  of  Bradfordf  za  Eajtf  ss^*  ed  (he  vestry 

.  I.  P  him,  °^^- 


20S 


CASES  IN  EASTER  TERM 


1883. 


Lanchbbter 
TbjckmA, 


bim,  though  a  retrospective  rate  could  not  be  levied  on 
the  other  parishioners. 

But  the  Court  thought,  that  in  signing  the  resolution^ 
they  acted  only  as  vestrymen  without  any  intention  of 
becoming  separately  liable ;  that  there  could  be  no  more 
reason  for  joining  them  in  the  action  than  all  the  rest 
of  the  parishioners:  But  that  the  Defendant  having 
concurred  with  the  PlaintiflP  in  giving  the  orders  to  the 
artificers^  was  liable  to  the  Plaintiff  for  a  moiety  of  what 
he  had  pakl. 

Rule  refused. 


April  Z9. 


Snape  and  Wife  v.  Dobbs. 


Wha?»  under   npHIS  was  an  action  of  account :  the  Plaintiffi  in 
Ikment  a'oi-  declaration  alleging  that  they  and  the  Defendant 

nal  reservoir      had  held  together  and  undivided,  as  tenants  in  commoBf 
in^madeovw  j^j^^  ^cres  of  land  covered  with  water,  and  a  fisheryi 

of  which  the  Defendant  had  the  management  to  take 
the  fish,  and  as  bailiff  of' the  Plaintiffi,  to  render  a 
reasonable  account  of  what  he  received  more  than  his 
just  share  thereof;  and  that  he  never  accounted.. 

And  the  question  was,  whether  the  Defendant  was 
tenant  in  common  with  the  Piaintifi  of  this  fishery:-* 
at  the  trial  before  Bosanquet  Serjt,  who  sat  for  Bidiard^ 
son  J.  at  the  last  Worcester  assizes,  the  fects  were  as 
follow. 


A.ixidB. 

had  separate 
interests,  and 
tke  act  pro- 
vided <<tliat 
it  should  be 
lawful  for  the 
owner  or 
owners  of  the 
lands  on  which 
any  such  re- 
servoir should 
be  made  to  let 
all  the  water 

out  of  such  reservoir  once  in  seven  yean,  for  the  purpose  of  taking  the  fish  thcfcin :" 
Held,  that  A»  and  B.  were  not  tenants  in  common  of  this  septennial  fishery. 


»S 


The 
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The  Plaintift  and  Defendant  were  separatdy  pos-  1828, 
sessed  of  two  pieces  of  land,  about  four  acres  and  a*half 
each,  which  the  proprietors  of  the  Birmingham  canal 
navigation  had  converted  into  a  reservoir  under  the  pro- 
visions of  31  G.  B.  c.  59.  By  the  1 1th  section  of  that 
act  it  is  provided,  <<  That  it  shall  be  lawful  for  the  owner 
or  owners  of  the  lands  on  which  any  such  reservoir 
shall  be  made,  to  let  all  the  water  out  of  such  reservoir 
once  in  s^ven  years,  for  the  purpose  of  taking  the  fish 
therein;  the  water  to  be  so  taken  out  in  the  month 
oi  November^  and  at  no  other  time." 

Under  this  section  it  was  contended,  that  the  Pldntifis 
and  Defendant,  though  severally  interested  in  the  lands 
over  which  the  reservoir  had  been  made,  were  tenants 
in  common  of  the  fishery  established  by  the  septennial 
exhaustion  of  the  reservoir;  but,  Bosanqud  Seijt.  thought 
their  interest  in  the  fishery  was  several ;  that  each  party 
was  entitled  to  have  the  fish  left  on  his  own  land  when 
the  reservoir  was  exhausted;  and  he  accordingly  di- 
rected a  nonsuit. 

Pedkt  Serjt.  now  moved  to  set  aside  this  nonsuit  and 
enter  a  verdict  for  the  Plaintiff,  or  to  have  a  new  trial, 
on  the  ground,  that  from  the  nature  of  the  case,  the 
Plaintiff  and  Defendant  must  be  tenants  in  common  of 
die  Ustey,  because^  as  the  fish  would  pursue  the  ebbing 
water,  and  finally  be  stranded  on  the  land  of  the  party 
who  was  lowest  down  the  stream,  no  fish  would  remain 
stationary  over  the  land  of  either,  and  there  would  be  no 
means,  in  case  of  exhausting  the  reservoir,  of  giving  each 
his  fiur  ahare  of  the  profits,  without  supposing  a  tenancy  in 
common  in  all  the  fish ;  the  fish  thus  passing  from  the 
water  of  one  into  the  water  of  the  other,  the  parties  must 
liave  the  same  sort  of  right  as  they  would  have^  if  the 
root  tA  a  tree  had  extoided  from  the  land  of  one  into 

P  2  the 
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4lie  land  of  the  other ;  wad  in  Ask  tBst,  Aey  woold  be 
tenaatst  in  mammon  of  die  tisee.     Waterman  y«  Stper^ia) 

But  the  Couri  diou^t  that  each  of  the  partiea  hai.  a 
aeveral  right  of  fishery  in  die  water  over  his  own  land, 
and  that  when  the  reservohr  was  exhausted,  each  nnut 
take  his  chance  of  the  fish  that  should  be  left  agroond  on 
bis  own  soiL 

Ruie  reftned. 


• 

(a)  I  Ld.  Rajm»  737. 

NotCm  Tke  act  of  parlia^ 
ment  vests  the  fishery  in  the 
tywners  ef  the  land  on  which  ifhe 
reservoir  shall  be  made.  The 
land  on  which  the  reservoir  in 
qnestlon  was  xnade»  was*  in  facty 
pnrdaiedsbtolntely  hy  the  canal 


pn^eton  of  Ac  Fbtntiflli  and 
the  Defendant!  with  .sofficioit  for 
a  considerable  margin  round  the 
Innks;  to  that  it  diouM  seem 
the  canal  proprietors  are  entitled 
to  the  fishery!  and  not  the  parties 
in  this  cause* 


April  ax. 

In  an  action  to 
recover  the 
amount  of  an 
apothecarjr's 
biU,  the  Phun. 
titfwhoy  under 

55^*3«f-X94-* 
proves  a  certi- 
ficate firom  the 
Society  of 
Apothecaries! 
need  not  also 
prove  an  ap- 
prenticeship 
served. 


Sh£rwin  V.  Smith. 

• 

"DY  the  55  G.  3.  c  194.  s.  14.  it  is  enacted,  tliat  after 
August  Ist,  1815,  it  shaU  not  be  hiwful  for  any 
person,  except  persons  then  in  practice^  to  practise  as 
an  apothecary,  unless  he  shall  have  been  exaanined  by 
the  Court  of  Examiners  by  the  said  act  constituted,  or 
the  m^r  part  of  them,  and  have  received  a  oertificate 
of  his  being  duly  qualified  to  practise  as  such,  fhxn  the 
Court  of  Exanoaers.  Provided,  that  no  person  ^all 
be  admitted  to  any  such  examination  for  a  certificate 
to  practifii^  unless  he  shall  luvee  served  an  apprenticeship 
o£  not  less  ^ham  five  years  to  an  apothecaiy,  and  unless 
he  shaU  jproduce  testimonials  to  the  satisfiictioii  of  llie 
Court  of  Examiners,  of  a  sufiicient  medical  education 

14  and 
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and  of  a  good  moral  conduct :  and  that  no  apothecary 
shall  be  allowed  to  recover  any  charges  claimed  by  him 
in  any  court  of  law,  unless  such  apothecary  shall  prove 
on  the  trial,  that  he  was  in  practice  as  an  apothecary 
prior  to,  or  on  the  1st  oi  August^  1815,  or  that  he  had 
obtained  a  certificate  to  practise  as  an  apothecary  from 
the  Court  of  Examiners  as  aforesaid. 

The  Plaintiff  sought  by  this  action  to  recover  the 
amomit  of  an  apothecary's  bill;  and  at  the  trial  of 
the  cause  before  Bat/ley  J.,  York  Lent  assizes,  1823, 
proved  a  certificate  duly  issued  by  the  Court  of  exami* 
ners  constituted  by  the  55  6.  3.  c.  194.,  but  did  not 
prove  that  he  had  served  an  apprenticeship,  which  it  was 
objected,  he  ought  to  have  done  under  the  provision  of 
the  14th  section  of  that  act;  (he  objection,  however,  was 
overruled,  and  a  verdict  was  found  for  the  Plaintiff 
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Pell  Seijt,  who  moved  for  a  new  trial,  now  renewed 
this  objection  in  support  of  his  motion. 

But  the  Courts  considering  the  language  of  the  statute^ 
**  that  no  person  shall  be  admitted  to  any  such  examin* 
ation  unless  he  shall  have  served  an  apprenticeship,'' 
thought  the  certificate  condLusive  of  the  apprenticeship, 
and 

Refused  the  rulOi. 
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Afril  S4« 


Christie  v.  Walker  and  Four  Others. 


Where  tlis 
affidavit  to 
hold  to  bail 
named  five 
DefendantMe- 
parate  bailable 
procesfwat 
itmicd  againat 
one*  and  a  bail- 
piece  taken»  in 
which  he  alone 
was  named; 
aiterwardsy 
•enriceable 
process  was 
issued  agaimt 
the  other  fourt 
who  were  not 
named  in  the 
bailable  pro- 
cess; the  de- 
churation  was 
against  all 
five;  the 
Court  permit- 
ted the  Plain- 
tiff to  amend 
the  ban  recog- 
nizance by  in- 
serting the 
names  of  the 
four  Defend- 
ants who  had 
been  at  first 
omitted. 


nPHE  affidavit  to  hold  to  bail  named  all  the  five  De* 
fendants ;  a  bailable  capias  was  issued  against  Walkef 
on  the  4th  of  Mry,  1822,  in  which  writ  the  four  other 
Defendants  were  not  named,  (either  in  the  body  of  the 
writ  or  the  ac  etiam  clause;)  and  on  the  11th  of  May^ 
1822,  a  serviceable  capias  was  issued  against  the  four 
other  Defendants,  in  which  Walker  was  not  named. 
The  bail-piece  named  Walker  only,  of  the  five  Defend- 
ants ;  the  declaration  was  against  all  five* 

The  Court  having  in  Michaelmas  term  last  refused  to 
enter  an  exoneretur  on  the  bail-piece,  which  was  moved 
for,  on  the  ground  of  a  variance  between  the  process  and 
the  declaration ;  (see  arUcj  68.) 

Bosanquet  Seijt,  in  this  term,  obtained  a  rule  nisi  to 
amend  the  bail  recognizance,  by  inserting  on  it  the 
names  of  the  other  four  Defendants,  without  which 
amendment,  the  Plaintiff  in  an  action  on  the  recog- 
nizance might  be  nonsuited  or  unable  to  sustain  his 
action.  Mann  v.  Calonh  (a),  Halliday  v.  Fitzpatrick {b\ 
were  cited  as  authorities  for  such  an  amendment. 

PeU  Serjt.  shewed  cause  against  the  rule.  The  Court 
cannot  allow  the  amendment  required,  because  they 
cannot  put  on  record  a  statement  contrary  to  facL  At 
the  time  when  the  bail-piece  was  taken  with  respect  to 
Walker^  the  action  had  not  commenced  against  the  four 
other  Defendants ;  the  capias  against  them  not  having 
been  sued  out  till  some  days  after  Walker  was  holden  to 


(fl)  I  Taimt^%%u 


{k)  ATauHt.SjS" 


baU. 
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bail.  Walker  was  arrested  in  a  suit  against  Walker 
alone^  and  not  against  all  five.  The  affidavit  to  hold 
Walker  to  bail  was  no  commencement  of  the  action 
against  the  other  four. 

But  the  Courts  consistently  with  their  former  decisions 
in  this  causey  held  that  the  amendment  required,  would 
not  be  contrary  but  according  to  the  &ct ;  that  the  affi- 
davit to  hold  to  bail  sufficiently  disclosed  the  cause  of 
action,  and  the  Plaintiff's  intention  to  sue  all  five  De- 
fendants ;  that  the  only  object  of  process  was  to  bring 
them  into  court  £  and  that  he  ought  not  to  suffer  for 
suing  out  two  writs  when  the  practice  of  the  Court  re- 
quired him  to  do  so. 

Rule  absolute. 


SOT 


1888. 


Christie 
Walkbr. 


Whitfield  v.  Jkues. 


Aprii%$^ 


r\N  the  28th  of  February  last,  the  Defendant  caused 
the  bill  of  his  attorney  to  be  taxed,  when,  the  bill 
amounting  to  68/.  lis.  6i.,  the  prothonotary  took  off 
5^  If.  8i.;  which  being  less  than  one-sixth  of  the  whole 
amount,  the  attorney  became  entitled,  according  to  the 
practice  of  the  court,  to  his  costs  occasioned  by  the  tax- 
ation. Those  costs  amounted  to  105.  only;  they  were 
not  demanded  at  the  time^  and  the  attorney  settled  a 
subsequent  account  with  the  Defendant,  without  apply- 
ing for  them.  He  now,  however,  by  Peake  Serjt, 
moved  for  a  rule  nisi  to  have  them  allowed ; 

But  the  Court  held,   that  if  he  meant  to  insist  on 
having  them,  he  ought  to  have  preferred  his  daim  at 

P  4  the 


Wboreanat* 

tornejr  it  en- 
titled to  the 
costs  occssion- 
ed  by  the  tax* 
atioQ  of  hit 
bilk  be  ought 
to  apply  for 
them  at  the 
time;  and 
caBnot  reoorer 
them  by  mo* 
tion  after 
making  a  sub- 
sequent settle- 
ment* 
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lf)^&       tha^  time,  and  that  having  made  a  sabaeqaeiit  settlement^ 
^^'''^''*^    lie  coakl  not  now  be  permitted  to  open  the  aocoonl  for 


•^^^^  Ride  refitted. 


^prn%s.  Tooth  v.  BoDmNoroN. 

^^\^^  ^  l^OSANQJJET  Serjt,  on  the  second  day  of  this  terrn^ 
Yoiind  in  a  obtained  a  rule  nisi  for  discharging  a  Judg^s's  order 

>vrit  of  right  njjjje  on  the  2l8t  of  February  last,  after  plea  pleaded 
amradment  ^^^  ^^'^  ^^  ^^^^  served,  for  the  Plaintiff  to  be  at 
had  b«en  made  liberty  to  amend  the  declaration  in  this  causey  which 

under  a  judge's  ..  •*.    r   •  i.^ 

order  the         ^^^  ^^  action  on  a  writ  of  right* 

Court  di«-  The  amendment  was,  in  a  material  point,  to  enable 

dwrged  the  ^j^^  Demandant,  instead  of  demanding  freehold  lands, 
to  allege  that  he  was  seised  at  the  will  of  the  lord. 
Charlwood  v.  Morgan  {a)  was  cited,  to  shew  that  a  ma- 
terial amendment  is  not  permissible  in  a  writ  of  right. 

Lawes  Serjt.  shewed  cause  against  the  rufe,  but  it 
appearing  that  the  order  had  been  granted  inadvertratfy, 
the  Court  thought  the  amendment  such  as  ought  not  to 
be  permitted  in  a  writ  of  right,  and  made  the  rule 

Absohiie. 


■ 
I. 
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IMS, 


Glabier  V,  Eve  and  Others.  Jtfru  %6. 

HTHE  Defendants  as  assignees  of  one  Bomnar^  a  bank-  Held,  upon 

rupt^  had  tdcen  possession  of  property  whidk  the  ^^J^^ 
Pkintiff  daimed  under  k  bill  of  sale  bj  die  sheriff  of  in  an  actioii 
Lincoln  to  him,  upon  two  executions^  which  he  bafl  ^Y  -^^  aguntt 
issued  previously  to  the  bankruptcy,  against  the  effects  of  gL^^}^^ 
tbsi  bfinkrupt.     These  effects  the  Plaii^ff  soi^t  to  ^.claimed hf 
vecDter  in  trover,  but  he  did  not  sue  the  Defendants  as  f^^^*^?^^ 

from  the  ahe- 

assigiMes.    At  the  trial  before  Graham  R,  last  Lincoln  riff  under  an 
Summer  assizes,  the  Plaintiff  proved  warrants  of  attorney^  ««cution  at 
on  which  judgments  had  been  entered,  the  writs  of  exe-  amdntt  C/s  * 
001100^  and  the  assignment  from  the  sheriff;  but  omit-  effects,  A. 
tiflgptor  profve  the  jui%iiientBt  he  was  nonsuited*.  ^^  ^^^^^ 

Lma  ShqL  having  obtained  a  rule  ni»  to  set  Aside  against  C.  as 
dib  K)nsnit,»  and  have  m  new  trial»  ^^  ^  the 

writ  of  execu- 
tion, unless  it 

Vatigika^  Seqt  now  shewed  cause  agauist  the  rul^  appears  upon 
and  contended,  that  as  the  Haintiff  asserted  a  right  of  !^! /T^  ^ 

^^         judgrs  report 

property,  he  must  shew  a  good  title  in  omnibus^  and  that  that  JS.  is  the 
the  judgment  was  a  constituent  part  of  his  title.  Vaughan  ^MigQee  of  C. 
cited  Martin  v.  Podger  (a),  in  which  Lord  Mansfield  heidj 
that  even  sheriff's  officers,  when  defendants  in  an  action 
for  taking  goods,  were  bound  to  produce  the  judgment 
on  which  the  exeentiott  issued. 

Lensi  in  support  of  his  rate,  argued,  that  it  was  suf- 
Udent  for  the  Plaintiff  to  make  out  a  primdjkcie  title. 
dM  in  Martin  v.  Foiger^  Lord  Mansj/ldd  bdd,  that  the 
writ  alone  would  have  been  a  sufficient  justification,  as 

• 

(a)  5  Burr.  »63r. 

against 


210 


182S. 


CASES  IN  EASTER  TERM 

against  the  party  whose  goods  were  seised  under  it,  be- 
cause he  must  be  supposed  to  be  cognisant  of  the  judg- 
ment; and  that  in  the  present  case^  the  Defendants 
being  assignees  of  the  par^  against  whom  the  execution 
issued,  stood  exactly  in  the  same  situation  as  he  did 
and  to  this  the  Ck>urt  appeared  to  assent ;  but 


Vaughan  here  interposed,  and  asserted,  that  it  did  not 
appear  on  the  record  or  on  the  Judge's  notes,  that  the 
Defendants  were  assignees;  when 

Dallas  C.  J.  said,  if  there  was  nothing  on  the  report 
from  which  it  could  be  collected  that  the  Def^idants 
were  assignees,  the  judgment  of  the  Court  must  be  de- 
cbive  against  the  Plaintiff. 

There  being  some  little  difficulty  as  to  what  the  re- 
port contained;  but  it  being  clear,  in  &ct,  that  the  trial 
was  conducted  against  the  Defendants  as  assignees^  the 
counsel  on  both  sides  came  to  an  understanding^  at  the 
recommendation  of  the  Court,  that  the  judgment  of 
nonsuit  should  stand,  unless  the  Plaintiff  would  take  a 
new  trial  upon  payment  of  costs. 


April  %t. 


Upton  v.  Curtis  and  Another. 


In  repkvm  by  J^EPLEVIN  for  takmg  the  Pl^tiff 's  goods.  Avowry 
mMuni^  a  ^^^  298i,  being  one  year's  rent  due  to  the  Defend- 

laodlocd  who,    ants,  on   the  16th  of  4p^   181^»  from  TTumias  PeU'' 
towards  dit- 

charging  the  rent  due  from  his  tenant,  distrained,  as  bailiff,  of  his  tenant  for  the 
amount  of  rent  due  from  the  under-tenant  to  the  tenant : 

Held,  that  the  tenant  was  not  a  competent  witness  to  prove  the  amount  of  the 
rent  due  from  tho  under-tenant, 

math 
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mafij  as  tenant  to  them,  of  the  place  in  which  the  goods 
were  taken.  There  was  also  a  cognizance  by  the  De- 
fendants, as  bailifis  of  T'hamas  Pettmauy  for  302.,  being 
one  year's  rent,  due  from  the  Plaintiff,  as  tenant,  to 
Thomas  Pethnaru  But  this  cognizance  was  abandoned, 
on  account  of  some  inaccuracy  in  dates. 

At  the  trial  before  the  Lord  Chief  Baron,  at  the 
Kent  Summer  assizes,  1829,  it  appeared,  that  WiUiam 
Pettnan  being  seised  in  fee  of  the  premises  occupied  by 
the  Plainti£^  demised  them  to  him  from  year  to  year, 
at  a  rent  of  20/.  In  1814,  William  Pettman  demised 
these  premises,  along  with  others,  to  Thomas  Pettman^ 
for  a  term  of  fourteen  years,  at  a  rent  of  29SLper 
amnum^  and  in  1816  WiUiam  Peltman  conveyed  the 
whole  in  fee  to  the  Defendants. 

Thomas  Pettman  thus  becoming  the  Defendant's  te- 
nant, the  present  distress  was  in  fact  made  to  recover  a 
year's  rent,  due  from  the  Plaintiff  to  Thomas  Pettman  s 
the  Plaintiff,  in  1814,  had  received  from  WiUiam.  Pett-- 
man  notice  to  quit,  and  became  tenant  to  ThomcLs  Pett^ 
man  under  a  new  agreement;  and  the  question  was, 
whether  under  this  agreement,  the  rent  was  to  be  20L 
or  SO/,  per  annum.  Thomas  Pettman^  who  was  called  by 
the  Defendants,  proved  that  the  Plaintiff  had  engaged 
to  pay  him  SO/,  per  annum. 

This  evidence  was  objected  to,  on  the  ground  that 
Thomas  Pettman  was  an  interested  witness;  but  the 
Lord  Chief  Baron  received  the  evidence^  reserving  the 
point  for  the  consideration  of  this  Court,  and  the  jury 
found  a  verdict  for  the  Defendants. 

Lowes  Seijt.  had  obtained,  on  the  above  objection,  a 
rule  nisi  to  set  aside  this  verdict,  and  have  a  new  trial; 
and  now. 


1823. 


UrroN 
Curtis, 


Taddy  Serjt.,  who  shewed  cause  against  this  rule^ 
argued,  that  Thomas  Pettman  was  not  interested  in  the 

event 
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event  of  the  suit,  because  the  verdict  could  not  be  evU 
dence  for  or  against  him,  and  that  he  vmg  not  interested 
in  the  question  put  to  him,  because^  if  he  increased  the 
amount  of  rent  to  be  received  by  the  Defendants,  he 
diminished  the  amount  which  be  could  afterwards  daim 
from  the  Plainti£  Whatever  the  Plaintiff  paid  the 
Defendants,  would  be  deducted  from  any  demand  Thomas 
Pettman  might  have  against  the  Plainti£ 

LaweSf  in  support  of  his  rulej  contended,  that  to 
whatever  amount  the  Defendants  recovered  of  the  Plain- 
tiS,  to  that  amount  T.  PtHman  would  be  discharged  of 
the  rent  due  from  him  to  the  Defimdants;  —  it  was^ 
therefore,  clearly  71  PettnusrC%  interest  to  make  the  sum 
which  the  Defendants  should  recover  of  the  Pluntiff 
larger  than  the  sum  due  from  the  Plaintiff  to  T.  Pett' 
masu    He  cited  Bland  v.  JnsUy.  {a) 

The  Court  were  of  opinion,  that  the  evidonoe  of 
T.  PeUman  ought  to  have  been  excluded,  and  made  the 
rule  for  a  new  trial 

Absolute. 

{a)  2N.R.s$x. 


April  aSi 


Rccoveiyi 


Wooi>y  Denaandant ;  Aldsbset,  Tenant 

QN  the  motion  of  Heymood  Serjt.,  the  Court  per- 
mitted  this  recovery  to  pass,  although  the  words 
^^  their  tOtomaf'  were  omitted  in  the  warrant  of  attorney 
girem  by  twa  vouchees. 


IN  t«E  FouiiTH  Year  op  GEO.  IV.  218 

182S. 


Wakemax  v.  Robinson.  April  %<). 


nTRESPASS,    for  tlrivhig   wamst  Plamtirs  horse,  If  one  does  an 
^  und  injuring  Mm  with  Ae  shaft  of  a  gig.    Hea,  "Zl^^Zi. 
'generA  issue.     Here  was  also  a  special  plea,  which  dent>  an  action 
•was  not  snppoited  by  the  Defendanf  s  evidence  at  the  ^^^^  ^ 

trial*  blame  attaches 

The  case  then  made  out  {London  sittings  after  Tart  J®  ^  ^^^K^ 

_-,  ,  he  be  uinocent 

Mkhaehnas  term)  was  as  follows.  of  ^nj  inten- 

The  Plnntiflfs  waggon  and  horses  were  proceeding  tion  to  injure; 

slowly  along  their  proper  side  of  the  road  towards  2x?n-  ^^iont  too 

don.    The  Defendant  was   coming  from  London  in  a  spirited^  or 

rig,  al  tlie  rate  of  ^seven  or  right  -miles  an  hour.  When  P^  ^^  ^^"S 

®  ®  ®  rem,  or  use 

the  Defendant  was  near  the  HaintilTs  waggon,  a  coach  imperfect  har- 
prooeeding  towards  London^  approached  them  on  the  »ess,  and  the 
side  of  the  road  opposite  to  that  windi  "was  occopied  "by  ^^^^  S^. 
tbe  waggon.    The  Defendant  tlrovc  between  the  coach  other  horse. 
and  the  waggon ;  and  though  in  the  interval  there  was  ^"  ^^  *  *^*^ 

t      t_  _n  *^  Court  re- 

room  for  two  or  three  carriages  abreast,  the  horse  of  fu»ed  to  grant 
the  Defendant  plunged,  and  running  the  shaft  of  the  gig  »  n«^  trial, 
against  one  of  the  Haintiffs  waggon-horses,  so  injured  -^^  ^^^ 
him  that  he  afterwards  died.  presided,  after 

The  defence  set  up,  was,  that  the  Defendant's  horse  "J^"*.^'^ 
being  frightened  by  the  near,  noisy,  and  rapid  approach  the  Defendant 
of  a  butcher's  cart,  became  ungovernable ;  that  the  in-  ^^  '"We, 
jury  being  thus  occasioned   by  unavoidable  accident,  the  accident 
without  any  negligence  or  default  on  the  part  of  the  were  unavoid- 
Defendant,  he  was  not  in  any  way  responsible  for  the  y^]^^^^ 
consequences.    The  weight  of  evidence,  however,  went  imputable  to 

him;  omitting 
to  direct  the 

jury  to  consider  whether  the^accident  was  unavoidJiUe  oriiCQisioned  by  any  fault  in 

the  Defbidant» 

to 
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to  establish,  that  the  Defendant's  hone  was  young,  and 
spirited ;  that  he  had  no  curb-chain ;  that  the  Defend- 
ant in  his  alarm,  pulled  the  wrong  rein,  and  that  he 
ought  to  have  continued  a  straight  course,  allowing  the 
coach  to  pass  between  him  and  the  waggon. 

The  learned  Judge  who  presided  directed  the  jury, 
after  a  full  summing  up,  that  this  being  an  action  of 
trespass,  if  the  injury  was  occasioned  by  an  immediate 
act  of  the  Defendant,  it  was  immaterial  whether  that 
act  was  wilful  or  accidentaL  He  did  not  direct  them 
to  consider  whether  the  accident  was  occasioned  by  any 
negligence  or  de&ult  on  the  part  of  the  Defendant,  or 
was  wholly  unavoidable^  nor  was  he  requested  to  do  so 
by  the  Defendant's  counsel.  The  jury  found  a  verdict 
for  the  Plaintiff 


PeU  Seijt.  now  moved  for  a  new  trial,  on  the  ground 
of  an  allied  misdirection.  He  contended,  that  if  the 
mischief  complained  of  was  occasioned  by  unavoidable 
accident,  without  any  negligence  or  de&ult  on  the  part 
of  the  Defendant,  the  Defendant  was  excused  on  the 
general  issue,  though  he  might  have  been  the  immediate 
cause  of  the  injury.  Gibbons  v.  Pepper  (a).  Weaver  v. 
Ward,  {b)  In  the  cases  in  which  defendants  have  been 
held  liable,  though  innocent  of  any  intention  to  do  in- 
jury, they  were  open  to  blame  in  some  way;  as  fi>r 
using  a  dangerous  implement  without  sufficient  cantioo  \. 
Underwood  v.  Hewson  (c),  or  for  being  oat  of  their  proper 
place.  Leame  V.  Bray,  (d)  In  those  cases,  too^  the 
question  was  not  so  much  whether  the  Defendant  was 
liable,  as  what  kind  of  action  would  lie.  But  where  no 
blame  could  attach,  •—  as  if  the  Defendant  were  driving 
widi  care  a  quiet  horse,  sufficiently  harnessed,  and  an 


(a)  I  Ld.Rajm.  %Z. 
{b)  H9h.  I34< 


(f)  z  Sir.  596. 
id)  3  BmU  593- 


aocidetft 
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accident  shonld  be  occasioned  by  such  a  horse  be^       182S. 
coming  unmanageable  through  sudden  and  accountable 
fright,  such  a  defendant  was  not  liable  for  the  conse- 
quences ;  it  ought,  therefore^  as  in  action  for  running     Ronnrsoir. 
down  ships,  to  have  been  left  to  the  jury  to  determine, 
whether  or  no  any  blame  a[ttached  to  the  Defendant. 

Vau^ian  Seijt,  who  opposed  the  rule^  relied  on 
Leame  v.  Bray^  in  which  case  Grose  J.  says,  <^  If  the 
injury  be  done  by  the  act  of  the  party  himself  at  the 
time,  or  he  be  the  immediate  cause  of  it,  though  it 
happen  accidentally  or  by  misfortune,  yet  he  is  answer- 
able in  trespass.''  He  also  contended,  that  as  the  whole 
case  was  summed  up  to  the  jury,  they  had  sufficient 
opportunity  of  forming  an  opinion  as  to  the  degree  of 
blame  which  attached  to  the  Defendant 

Pell  was  heard  in  support  of  his  rule. 

Dallas  C.J.  If  the  accident  happened  entirely 
without  de&ult  on  the  part  of  the  Defendant,  or  blame 
imputable  to  him,  the  action  does  not  lie;  but,  under 
all  the  circumstances  that  belong  to  it,  I  r^et  that  this 
case  comes  before  the  Court.  The  action  was  trespass^ 
and  the  trespass  was  clearly  made  out  against  the  De-. 
fiendant.  It  has  been  contended,  indeed,  that  the 
Defendant  would  not  have  been  liable  under  any  form 
of  action ;  but,  upon  the  facts  of  the  case,  if  I  had  pre- 
sided at  the  trial,  I  should  have  directed  the  jury  that 
die  Plaintiff  was  entitled  to  a  verdict;  because  the  ao- 
ddent  was  clearly  occasioned  by  the  de&ult  of  the  De- 
fendant. The  weight  of  evidence  was  aU  that  way.  I  am 
now  called  upon  to  grant  a  new  trial,  contrary  to  the 
justice  of  the  case,  upon  the  ground,  that  the  jury  were 
not  called  on  to  consider  whether  the  accident  was  un- 
avoidable^ 6r  occasioned  by  the  fault  of  the  Defendant. 

There 
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There  ean  be  ao  dofoht  that  die  lesrnei  Judge 
presided  would  have   taken  the  opuuon  of  the 
on  that  gpoimdf  if  he  had  been  requested  ao  to  do ; 
under  all  the  drcumataiioeflii  I  am  of  qpimoiit  tfaflt  a 
nem  trial  oaght  not  to  be  granted  in  ihis  oaie. 

BuBROUOH  J.  concurred,  and  the  rule  was 

IMschsrged. 


JtprU  a9< 


Pace  v*  Marsh. 


Guarantee: 
sufficient  ccnip 
ttderationon 
tlie  face  of  it 


nPHE  Defendant    gave  the  naindfF  the   following 
guarantee. 
«  Mr,  Pace, 
"  Sir, 
^  Mr.  Livie  having  chartered  your  ship  BdfertSf  to 
bring  a  cargo  of  timber  from  New  Brvnmick,  and  the 
same  being  landed  to  the  diarterer,  and  he  having  paid 
you  one-half  the  freight,  and  given  you  his  acceptance 
for  the  remaining  half  at  four  months  date,  I  engage 
to  be  accountable  to  you  for  the  amount  of  said  accept- 
ance, should  it  not  be  paid  when  due. 

*•  James  MarshT* 

Upon  a  motion  for  leave  to  enter  a  nonsuit,  after  a 
veridict  had  been  found  for  the  Plaintiff,  Vax^htm  Ser^t. 
pl))ected  that  the  consideration  did  not  appear  on  the 
face  of  the  guarantee  so  as  to  render  it  available^  accord- 
ing to  the  decisions  of  Wain  v.  WarUert  (a),  Smmders  v. 
Wah0iddJ^\  and  Jenkins  v.  Bej/ndds  (c)  /  apd  h^  epr 

(^  ji San &X0.     t(A)  4 A*&  A>95«     ^)  yB.  &^Am* 

deavoured 


^ 
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cleavoured  to  distingaisb  the  case  from  Baeim  v.  Camp-        1823. 

ML  (a)  ^T^*^ 

^  '  Pace 

Dallas  C,  J.  These  are  cases  which  turn  cm  dis*  Marsh. 
tinctions  extremely  nice^  and  ought  not  to  be  encouraged 
beyond  what  the  law  strictly  warrants ;  because  parties 
too  frequently^  by  entering  into  such  engagements, 
occasion  extensive  credit  to  be  given,  and  then  get  out 
o(  their  obligation  in  any  way  they  can.  I  think  the 
consideration  clearly  appears  in  the  present  instance, 
independently  of  cases  which  might  be  adduced  in  sup- 
port of  the  guarantee ;  but  the  case  of  Boehm  v.  Campbell 
I  cannot  distinguish  from  the  present. 

Park  J.  concurred. 

BuRROUGH  J.  It  is  plain,  on  the  face  of  this  guaran- 
tee, that  the  bill  would  not  have  been  taken  unless  thus 
«e6ured. 

Rule  refused^ 


KejzIa  Lathbury  t;.  Arkold  and  Another.         JprUzo. 

J)  EPLEVIN  for  taking  ahd  detaining  the  Plaintiff's  a  PJaintiff  in 

cow.    There  were  several  avowries  and  cognizances,  replevin,  ^ 
which  stated  in  substance,  that  Arnold  was  seised  of  a  ^^3  founded 

on  a  custom 
ti^  demise  without  deed  right  of  common  appurtenant,  pleaded  generally  a  custom 
to  demise  the  right  of  common,  and  a  demise  according  to  the  custom  :  Held,  on 
general  demurrer,  that  supposing  such  a  custom  good,  the  plea  wa^  ill  on  the  face  of 
it,  for  alleging  a  demise  of  a  thing  in  grant  without  a  profiri  of  the  deed  of  grant, 
or  without  alleging  in  lieu  thereof  a  custom  to  demise  without  deed. 

Vol.  I.  Q  messuage 
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Latbburt 
Arnold. 


messuage  and  land  in  Brackley^  in  the  county  of  Nor^ 
thamptoft^  to  which  common  of  pasture,  in  the  place 
in  which,  &c.  called  Bamland  Common^  was  appurtenant; 
and  because  the  said  cow  was  wrongfully  destroying' the 
herbage  on  the  said  common,  the  Defendants  distrained 
the  cow,  damage  feasant. 

To  these  avowries  and  cognizances  the  Plaintiff 
pleaded  several  pleas ;  the  substance  of  which  was,  that 
there  were  sundry  cottages  in  the  borough  oi  BracUeyf 
to  which  there  was  right  of  common  of  pasture  appnr- 
tenant  on  Bamland  for  one  cow,  from  the  Saturday 
\)efore  Whitmndmf  until  the  feast  of  St.  Martin;  and 
that  there  was  a  custom  in  the  borough,  diat  the  person 
seised  in  fee  of  these  cottages  might  demise  the  right 
of  common  of  pasture  either  with  the  cottages  or 
separate  therefrom,  and  distinct  from  and  independ- 
ent of  the  actual  occupation  of  such  cottages;  and 
that  the  persons  accepting  a  demise  of  the  cottages, 
or  a  demise  of  the  right  of  common  of  pasture  ap- 
purtenant to  such  cottages,  separate  and  distinct  firom, 
and  independent  of,  the  occupation  of  the  cottage 
to  which  it  was  appurtenant,  might  underlet  or  under- 
demise  such  right  of  common,  during  the  time  the 
person  so  underletting  or  underdemising  was  entitled 
to  such  right  of  common ;  that  before  the  time  when, 
&C.,  the  archbishop  of  York  and  others  were  seised 
of  one  of  these  cottages  with  the  appurtenances;  and 
being  so  seised  before  the  time  when,  &c*,  demised  the 
same  to  William  Lathbwy ;  and  that  William  LaUibunf^ 
according  to  the  custom,  underlet  and  underdemised 
the  said  right  of  common,  &c.,  appurtenant  to  the  said 
last-mentioned  cottage,  to  have  and  to  hold  to  the  said 
Keziay  during  the  period  that  the  said  William  was  en- 
titled t6  the  same;  wherefore  she  turned  her  cow  on  the 
place  in  which,  &c. 

To 
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'  To  these  pleas  there  was,  first,  a  general  demurrer, 
and  then  a  special  demurrer,  assigning  for  cause  that 
it  did  not  appear  that  William  iMthbnry  had  underlet  or 
underdemised  the  right  of  common  by  any  deed  or  in* 
strument  under  seal,  or  by  any  sufficient  writing  or  con- 
veyance, or  that  any  such  deed  or  conveyance  was 
brought  into  court,  or  that  the  said  Kezia  ever  became 
legally  entitled  to  the  right  of  common.  Joinder  in 
demurrer. 

On  these  pleadings  it  was  intended  to  raise  the 
question,  whether  a  custom  to  demise  by  parol  an 
incorporeal  hereditament  (such  as  a  right  of  common) 
could  be  supported  at  law.  But  the  judgment  of  the 
Court  turned  only  on  the  point,  whether,  supposing  such 
a  custom  to  be  good,  (as  to  which  no  opinion  was  de- 
livered,) it  was  sufficient,  in  a  plea  in  bar  to  an  avowry, 
to  allege  that  the  lessor,  under  such  a  custom,  demised^ 
instead  of  alining  that  he  <^  demised  rtiihout  deed/*  or 
to  allege  the  custom  as  a  custom  to  demise^  instead  of 
alleging  it  as  a  custom  to  demise  without  deed:  as 
to  which. 

The  Court  offered  to  permit  the  Plaintiff  to  amend ; 
but  she  having  refused  this,  on  account  of  the  expence 
{far  the  pleadings  were  very  long). 


1823. 


Lathbury 

V. 

Arnold, 


TadA/  Serjt.  now  contended,  that  the  pleas  in  bar 
were  sufficient.  Tlie  Plaintiff  has  allied  the  custom  to 
demise  generally,  without  saying  whether  by  deed  or 
pand ;  and  this  she  may  do,  for  it  is  only  matter  of  in- 
ducement, which  need  not  be  stated  with  more  par- 
tiookuri^.  Having  so  stated  the  custom,  it  is  sufficient 
to  allege  the  demise  to  be  according  to  the  custom ;  and 
it  would  have  been  inconsistent  with  the  former  state- 
ment to  all^e  a  demise  by  deed.  So  that  the  cause  of 
olgection  assigned  in  the  special  demurrer,  namely,  that 
there  is  no  profert  of  a  deed,  is  irrelevant ';  for,  as  the 

Q  2  foregoing 
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foregoing  part  oF  the  pleas  is  framed,  there  is  no  reason 
why  the  Plaintiff  should  allege  a  deed :  the  objection 
should  have  been,  that  the  custom  is  not  stated  with 
sufficient  certainty ;  that  the  matters  demiseable  lying  in 
grant,  the  Defendants  might  expect  a  deed  to  be  produced 
at  the  trial,  and  yet  under  the  general  allegation  of  the 
custom,  the  Plaintiff  might  be  permitted  to  prove  a 
custom  to  demise  by  parol.  But  this  is  not  the  ob- 
jection made  on  the  special  demurrer;  and  on  the 
general  demurrer  it  cannot  be  raised,  because  the  pleas 
are  consistent  on  the  face  of  them.  In  debt  for  rent, 
the  Plaintiff  alleges  that  he  demised,  without  saying 
how ;  so  also,  in  an  action  on  a  composition  for  tithes, 
It  is  not  usual  to  state  any  contract  by  deed,  though  the 
tithes  lie  in  grant  only.  [^Burrough  J.  Those  actions 
proceed  on  the  contract  tc  pay  a  composition,  and  not  on 
any  grant]  In  Bellan^s  case  (a)  it  was  holdoi,  there 
need  not  be  a  profert  of  the  deed  of  licence  where  the 
licence  was  executed ;  therefore,  there  is  nothing  incon- 
gruous in  alleging  a  demise  of  a  thing  in  grant  gene* 
rally,  without  saying  by  deed;  especially  where  the 
mode  of  demise  is  not  the  gist  of  the  action,  but  only 
comes  in  question  incidentally,  and  where  a  primd  facie 
title  or  mere  colour  of  right  is  sufficient  to  support  the 
action.  As  between  the  lord  and  a  commoner,  greater 
strictness  may  be  required,  but  as  between  one  com- 
moner and  another,  it  is  sufficient  if  the  Plaintiff  has 
a  colour  of  right.    Hall  v.  Harding,  (i) 

Toddy  also  argued  at  length,  and  cited  various  aa- 
thorities  towards  este^ishing  the  validity  of  the  custom.; 
but  they  are  omitted  here,  as  no  judgment  was.  given  on 
the  point. 


With  respect  to  the  pleas,  the  Coort  thought 
ill,  even  on  general  demurrer^  for  want  of  precision ;  i 


(a)  6  Rep,  38. 


(h)  iBLRep.6ys. 


asmu 
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asmoch  as  the  demise  being  of  a  thing  in  grant,  nothing        1823k 

could  excuse  the  omission  of  the  profert  of  a  deed  but  ..       -  *- 
the  allegation  of  a  custom  to  demise  without  d^ed.  v. 

Judgment  for  the  Defendant 


Freeman  v.  Weston,. 


^ay  z. 


'T'HE  Defendant  surrendered  in  discharge  of  his  bail  Where  the 

in  this  action  on  the  20th  of  November ;  he  was  ^^^^^^> 

after  turren- 

shortly  afterwards  removed  in  criminal  custody  for  a  dering  in  dis-^ 
misdemeanor  to  the  new  prison,  Clerkemoell^  and  re-  chf'^^c  ©^  l>i» 
mained  there,  charged  with  this  and  other  actions ;  but  tion  in  the    * 
not  charged  in  execution  in  this  action.     In  Hilafy.  CommonPleast 
term,  he  was  brought  up  by  habeas  corpus  into  this  court  ]"^<;®"?""*^«« 

'  a         r     J  r  jQ  cnminal 

from  ClerkenVDcU  prison,  and  was  charged  in  execution  custody  for  a 
in  another  action  of  Brookes  ▼•  Weston.  misdemeanor, 

Pell  Serjt,  on  a  former  day  in  this  term,  obtained  a  j^  such  cus- 
rule  callin^r  on  the  Plaintiff  to  shew  cause  why  the  D^  tody,  the 
fendant  should  not  be  discharged  out  of  the  custody  of   ^"^^.  ^"  ^ 
the  keeper  of  the  new  prison,  Clerkenwelly  as  to  this  Aim  from  the 
action,  the   Plaintiff  not  having  proceeded  to    charge  ^^^,  I'®^!?^ 

the  Defendant  in  execution  in  due  time.  li^d  omitted  ta 

chaise  him  in 

Onslow  Serjt.,  who  shewed  cause  against  the  rule,  **^'?'* 
cited  Hodgson  v.  Temple  (a),    Walsh  v.  Davies  {b\  and  terms  after  his 
Bennett  v.  Kinnear  {c\  to  shew  that,  though  it  might  •'^^^' 
be  otherwise  in  the  King's  Bench,  by  virtue  of  the  ex-  j,f  Common 
tensive  jurisdiction  of  that  court  in  criminal  matters,  Pleas  has  no 

jurisdiction  to 
bring  a  De- 
fendant up  out  of,  becaude  it  has  none  to  remand  him  to,  a  criminal  custody. 

(«)  X  Manb.  z66«        (^)  %N.K^  245*        (c)  3  Mo^rt^  359. 

Q  3  this 
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this  court  had  do  jurisdiction  to  bring  up  the  Defend- 
ant out  of  a  criminal  custody  for  the  purpose  of  being 
charged  in  execution,  and  then  to  remand  him ;  if  so, 
there  had  been  no  laches  on  the  part  of  the  Plaintiff. 
He  insisted  that  in  Brookes  v.  Weston  this  had  been 
done  inadvertently,  and  without  the  attention  of  the 
Court  having  been  called  to  the  difficulty.  (To  this  the 
Court  assented.) 


Petty  in  support  of  his  rule^  urged  that  the  Defendant 
should,  according  to  the  rules  of  the  court,  have  been 
charged  in  execution  within  two  terms ;  that  he  might 
have  been  brought  up  to  be  so  charged,  because,  as  Pell 
asserted,  he  had  been  so  brought  up  and  charged  in 
the  Court  of  King's  Bench  in  an  action  pending  there. 
If,  however,  it  should  be  thought  the  Court  of  Common 
Pleas  had  not  the  same  jurisdiction  in  such  a  matter  as 
the  Court  of  King's  Bench,  then  the  Plaintiff  ought, 
under  the  circumstances,  to  have  applied  for  further 
time  to  charge  the  Defendant  in  execution;  and  it 
would  have  been  granted  to  him  in  the  same  way  as  it 
is  granted  to  sheriffs,  when  occasion  requires,  to  extend 
the  return  of  a  writ. 

Cur.  €uiv.  x}uUm 


Dallas  C.  J.  This  is  a  rule  calling  upon  the  Plain- 
tiff to  shew  cause  why  the  Defendant  should  not  be  dis- 
charged out  of  the  custody  of  the  keeper  of  the  new 
prison,  ClerkcrvweUy  as  to  this  action,  the  Plaintiff  not 
having  proceeded  to  charge  the  Defendant  in  execution 
in  due  time.  This  application  proceeds  upon  the  no- 
tion, that  as  he  has  not  been  charged  in  execution  in 
due  time,  he  ought  to  be  discharged ;  but  if  his  not 
having  been  charged  in  execution  has  not  been  occa- 
sioned by  the  laches  or  wilful  delay  of  the  Plaintifi^  it 
follows  that  the  ground  of  the  application  fails.  Has 
there  then  been  any  laches  on  the  part  of  the  Plaintiff? 

It 
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It  appears  that  this  Defendant,  after  being  surrendered 
before  Mr.  Justice  Park^  in  discharge  of  his  bail,  was 
removed  first  to  the  Ktng*s  Bench  prison,  and  afterwards' 
to  Clef'ketvweU  prison,  and  sentenced  to  an  imprison- 
ment for  crime;  which  imprisonment  is  still  continuing/ 
Now,  in  order  to  charge  a  man  in  execution,  the  custody 
must  be  changed  to  the  prison  of  this  court.  Could 
the  Plaintiff  do  this  without  the  assistance  of  this  Court? 
Certainly  not.  The  Court  itself  has  no  such  power ; 
for  it  was  settled  in  Walsh  v.  D(mes{a)j  where  all  the 
audiorities  were  weighed,  and  considered,  that  where 
a  Defendant  is  in  criminal  execution,  this  Court 
cannot  charge  the  Defendant  in  a .  civil  action ;  for 
it  cannot  change  the  custody,  and  then  commit  the 
Defendant  again  upon  tlie  criminal  matter.  It  is 
true^  that  was  only  the  case  of  charging  him  with  a 
declaration;  but  a  Defendant  is  equally  entitled  to  a 
discharge  if  not  charged  with  a  declaration  in  due  time, 
as  he  is  if  not  charged  in  execution  in  due  time ;  and  if 
not  entitled  to  be  discharged  in  the  one  case,  he  cannot* 
be  in  the  other. 

.  What  the  Court  of  King's  Bench,  as  the  first  court 
of  criminal  jurisdiction  in  the  kingdom,  has  done,  or 
may  do,  in  cases  of  this  kind,  cannot  apply  here ;  for 
in  such  cases  the  habeas  corpus,  is  taken  out  on  the 
crown  side  of  that  court ;  and  it  has  been  long  decided 
that  it  could  only  be  taken  out  on  the  crown  side.  We 
have  been  pressed  with  the  argument,  that  the  Plaintiff 
should  have  applied  to  the  Court  to  extend  the  time  for 
charging  him  in  execution.  But  that  can  only  be  ne- 
cessary to  excuse  what,  if  the  Court  did  not  interpose, 
would  be  deemed  laches  on  the  part  of  the  Plaintiff; 
but  having  shewn  that  the  Plaintiff  Could  not  do  any 
ihing,  and  that  the  Court  could  do  nothing  to  assist. 


182S. 


Q  ^ 


him. 


CASES  IN  EASTEB  TERM 

him,  any  ^p1icati<Hi  to  the  Court  would  have  beoi 
useless.  But  it  is  said,  the  Court  io  one  instance  have 
charged  this  very  Befeiidant  since  the  criminal  custody 
commenced;  be  it  so :  this  has  passed  with  the  ofBcsr 
of  the  court  in^vertently,  and  he  admits  it  was  wrong. 
But  even  suppose  the  matter  bad  bees  done  by  the 
Court  itself,  the  attention  of  the  Court  not  being  dntwa 
to  it,  it  can  form  no  precedeHt;  and  prob^y  the  Court 
ipay*  upon  proper  application,  discbarge  (bflt  order,  a» 
having  b^en  improvid^itly  made;  but  on  this  we  mesa 
to  give  no  opinion. 

The  Court  wiel^  (o  shew  the  grounds  of  dtw.  judg- 
ment; but  the  very  c^rtifiaate  of  causes  (^  tUtaitwr  Kh 
turned  by  tbe  keeper  of  the  ClerkevHBeli  pdpon«  wd  thfi 
rule  of  B,  R.  upoq  i^  prove  th«  pn^ety  t^Hbs  dsoiloQ; 
for  the  rule  states,  th{U  when  the  said  Jeim.  Weftm  rfuJl' 
have  poid  tbe  said  fine  of  iOQL  be  shall  be  nddSwMd 
ipto  the  custody  of  tbe  marshal,  charged  with  thd  aiM 
qctioQ  as  aforesaid,  and  with  tbe  tever«l  qther  mVtm 
mentioned  in  the  said  return;  qf  wbiob,  the  cme  <tf 
Fretman  v.  Weston  b  one.  This  rule  must*  ttrarefoR^  be 
DisehRiged. 

Tbe  Court  afterwards,  on  tbe  motion  of  PeB  Serjfc, 
discharged  the  rule  granted  in  Brookes  v.  WcOm  6k 
charging  the  D^»idMit  in  execution  in  that  suit 
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Baryord,  Administrator  of  N.  FriTS,  v^  J^js* 

Stuckey. 

T^EBT  on  an  annuity  deed,  which  being  set  out  on  A.  and  B^  by 

oyer,  was  in  substance  as  follows:  *.^     v**",, 

•^  .  ating  that  C 

An  agreement  made  and  entered  into  the  11th  day  had  left  them. 
of  Ma^f  1810,  between  Baniaby  John  Bartlett  and  Vin-  considerable 
cent  Shickeyj  of  the  one  part ;  and  Nathaniel  Pitts,  a  ^^  ^^ 
lientenant  in  his  majesty^s  royal  marine  forces,  of  the  nient»  with  re- 
other  part.     Whereas  John  Shakey,  Esq.,  deceased,  did,  ^^^^^^J' 
in  and  by  his  last  will  and  testament  in  writing,  bearing  issue  male  of 
date  the  8th  day  of  January  last,  give  and  devise  unto  •^'  *°j|  -^-^  *^ 
Jiraham  FMett  and  Thomas  Stoeker  therein  named,  and  ^^^  ^  q^ 
to  their  heirs,  certain  manors,  messuages,  farms,  lands,  rines,  but  had 
and  hereditaments  in   his  said  will   particularly  ex-  ™*y^j"nf  ^ 
.preseed ;  to  hold  the  same  unto  the  said  Abraham  FoUett  D.,)  agreed 
and  Thomas  Stocker,  and  their  heirs,  to  the  use  of  th^  ^*  ^'^  ^» 
said  Bamabjf  John  Barilett,  and  his  assigns,  for  life;  administrators^ 
lemainder  to  the  use  of  the  first  son  of  the  body  of  the  to  pay  him  an 
said  Bamaby  John  BartlHt  lawftiUy  begotten ;  and  in  J^^tJ^ne 
de&ult  of  such  issue,  remainder  to  the  use  of  the  second,  years,  if  A, 
thiid,  fourdi,  fifdi,  and  all  other  the  sons  of  the  said  and -Bo  or  the 

surviTor  of 

Bamaby  John  BartleU  lawfully  b^otten,  and  their  heirs ;  them,  should 
and  in  default  of  issue  male  of  the  said  Bamaby  John  ^  l<^ng  live ; 
Bartlett,  remainder  to  the  use  of  the  said  Vincent  Stuekey  2>.  should  die 
and  his  assigns  for  life ;  remainder  to  the  use  of  the  first  within  the 

term,  to  his 
child  or  chil« 

dreBt  if  any,  in  such  proportxont  as  jD.  should  app<nnt,  or  in  defiiult  of  appcuntment,. 

to  all  of  them  equally  ;  and  if  there  should  bci  no  child,  to  his  wife,  if  die  should 

remain  a  widow* 

D*  covenanted  that,  if  he  or  his  children  should  come  into  the  property  left  by  C.> 

they  would  refund  all  that  might  have  been  received  under  the  annuity. 
Z)«  having  died  within  the  term,  and  also  hit  only  child,  and  wife : 
Held,  that  jD/s  administrator  was  not  entitled  to  claim  payment  of  the  annuity 

after  their  deaths. 
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son  of  his  body  lawfully  begotten;  and  in  default  of 
such  issue,  remainder  to  the  use  of  the  second,  third, 
fourth,  fifth,  and  all  other  the  sons  of  the  said  Vincent 
Stuckey  lawfully  begotten,  and  their  heirs;  and  in  de- 
fault of  issue  male  of  the  said  Vincent  Stuckey^  remainder 
to  the  use  of  the  said  Nathaniel  Pitts,  and  his  assigns, 
for  life,  with  divers  remainders  over :  and  the  said  John 
Stuckey  did,  in  and  by  his  said  will,  also  give  and  devise 
unto  the  said  Abraham  Follett  and  Thomas  Stacker  cer* 
tain  other  messuages,  farms,  lands,  and  hereditaments 
in  hi^  said  will  also  particularly  expressed;  to  hold  the 
same  unto  the  said  Abraham  FoUett  and  Thomas  Stocker, 
and  their  heirs,  to  the  use  of  the  said  Vincent  Stuckey, 
and  his  assigns,  for  his  life ;  remainder  to  the  use  ot  the 
first  sou  of  his  body  lawfully  begotten;  and  in,de&ult 
(of  such  issue^  remainder  to  the  use  of  the  second,  thin], 
fourth,  fiflh,  and  all  other  the  sons  of  the  said  Vincent 
&»ci^  lawfully  begotten,  and  their  heirs;  and  in  de- 
fiuilt  of  issue  male  of  the  said  Vincent  Stuckey,  remainder 
to  the  use  of  the  said  Bamaby  John  Bartlett,  and  his 
assigns,  for  life;  remainder  to  the  use  of  the  first  son  of 
his  body  lawfully  begotten ;  and  in  default  of  such  issue, 
remainder  to  the  use  of  the  second,  third,  fourth,  fifth, 
and  all  other  sons  of  the  said  Barnaby  John  BarUett 
lawfully  begotten,  and  their  heirs;  and  in  de&ult  of 
issue  male  of  the  said  Bamaiy  John  Bartlett,  remainder 
to  the  said  Nathaniel  Pitts  and  his  assigns  for  life,  with 
divers  remainders  over :  and,  whereas,  in  regard  that 
the  said  John  Stuckey  did  not,  in  and  by  his  said  wiU, 
make  any  further  or  other  provision  for  the  said  ^a- 
thaniel  Pitts,  and  in  consideration  of  the  great  r^ard 
and  esteem  which  the  said  Bamaby  John  Bartlett  and 
Vincent  Stuckey  have  for,  and  bear  towards  the  said 
Nathaniel  Pitts,  they,  the  said  Bamaby  John  Bartlett 
and  Vincetit  Stuckey,  have  agreed  to  grant  him  an  an- 
nuity of  500/.  per  annum  for  the  term  of  21  years,  in 

15  case 
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case  tliey  should  so  long  live  and  in  the  event  of  either 
of  their  deaths  within  the  said  term,  then  if  the  sur- 
vivor shall  so  long  live,  and  be  in  actual  possession  of 
all  the  said  settled  hereditaments :  to  commence  from 
the  25th  day  oi  March  last,  and  to  be  paid  half  yearly : 
and  in  case  of  the  .death  of  the  said  Nathaniel  Pitts  be- 
fore the  expiration  of  the  said  term  of  21  years,  they, 
the  said  Bamaby  John  BartUtt  and  Vincent  Stuckey, 
have  further  agreed  that  they,  or  the  survivor  of  them, 
will  pay  the  said  annuity  for  the  term  aforesaid^  sub- 
ject as  aforesaid,'  to  and  for  the  use  and  benefit  of  the 
child  or  children  of  the  said  Nathaniel  PittSf  if  any,  in 
such  proportions  as  he  the  said  Nathaniel  Pitts  shall  by 
deed  or  will  appoint ;  and  in  default  of  appointment,  for 
the  benefit  of  all  bis  children  equally ;  but  in  case  there 
fihall  be  no  child  of  the  said  Nathaniel  Pitts  living  at 
the  time  of  his  decease^  happening  within  the  said  term, 
then  the  said  annuity  to  b^  paid  in  like  manner,  for  the 

then  remainder  of  the  said  term  of  21  years,  in  case  the 

* 

said  Bamaby  John  Bartlett  and  Vincent  Stuckey^  or  the 
survivor  of  them,  shall  be  then  living,  unto  his  present 
wife,  for  and  during  such  period  only  as  she  shall  con- 
tinue his  widow:  which  said  annuity  of  500/.,  it  is  agreed, 
shall  be  paid  in  the  proportions  following,  that  is  to  say, 
350/.  as  and  for  the  said  Bamaby  John  Bartletfs  share 
thereof,  and  150/.  as  and  for  the  said  Vincent  Stucketf% 
share  thereof:  and  it  is  also  agreed,  that  if  on  the  death 
of  the  said  Bamaby  John  BarUett^  or   Vincent  Stuckey^ 
within  the  said  term,  the  survivor  of  them  shall  be  in 
possession  of  the  said  manors,  messuages,  hereditaments, 
and  premises,  then  the  said  annuity  shall  be  paid  as  be- 
fore stipulated,  by  such  survivor,  for  the  then  remainder 
of  the  said  term  of  21  years,  in  case  such  survivor  shall 
so  long  hve;  but  in  case  the  said  Nathaniel  Pitts,  or  his 
heirs,  shall,  at  any  time  during  the  said  term,  come  into 
possession  of  the  said  manors,  messuages,  farms,  lands, 

and 
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and  hereditaments,  under  the  limitations  in  the  will  of 
the  said  John  Stuckey  expressed,  or  shall  otherwise^  bj 
operation  of  law,  obtain  or  get  into  posscsssion  of  the 
hereditaments  so  by  the  will  of  the  said  John  Sluckey 
devised,  that  then  the  said  annuity  is  to  cease  and  be 
utterly  void ;  and  then,  in  either  case^  the  said  Nathaniel 
PittSf  his  heirs,  ^cecntors,  or  administrators,  are  to  repay 
to  the  said  BamcAy  John  Bartlett  and  VincerU  Stuckey 
respectively,  and  to  the  survivor  6f  tbemi  their  and  his 
^executors  and  administratcurs,  in  the  proportions  afore- 
said, all  sums  of  money  by  him,  the  said  Nathaniel  Pitts, 
his  children  or  wife,  received  for  or  on  account  of  the 
said  annuity :  now,  therefore,  this  agreement  ^tnesseth, 
that  for  the  considerations  aforesaid,  they,  the  said 
Bamaby  John  Baa-tlett  and  Vincent  Stuckey^  do  hereby^ 
for  themselves,  severally  and  respectively  promise  taxd 
agree  to  and  with  the  said  Nathaniel  PitUj  his  exe- 
cutors or  administrators,  that  they,  the  said  BarnaHn^ 
John  Bartlett  and  Vincent  Stuckey,  shall  and  will,  during 
th^  said  term  of  21  years,  to  commence  as  aforesaid,  in 
case  they  shall  so  long  live,  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  said,  Nathaniel  PittSj  or  in  case  of 
his  death  within  the  said  term,  then  unto  or  for  the  use 
of  his  child  or  children,  if  any,  but  if  not,  then  unto  his 
present  wife,  in  case  she  shall  continue  his  widow,  one 
annuity  or  clear  yearly  rent,  or  sum  of  500/.^  in  the 
proportions  and  shares  hereinbefore  mentioned,  by  two 
equal>  half-yearly  payments,  on  the  several  days  and  times 
hereinafter  mentioned^  that  is  to  say,  the  29th  day  of 
September  and  the  d5th  day  of  March,  in  each  and  every 
year,  together  with  a  proportionate  part  of  the  said 
annuity,  up  to  the  time  of  the  decease  of  the  survivor 
of  them,  the  said  Bamaby  John  Bartlett  and  Vincent 
Stuckey,  in  case  they  shall  both  die  before  the  expiration 
of  the  said  term  of  21  years,  and  such  survivor  shall  hap- 
pen 
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pen  to  die  between  any  of  the  said  half-yearly  payments^ 
or  before  a  full  half-yearly  payment  shall  become  due 
and  payable^  without  any  deduction,  defalcation, or  abate- 
ment of  any  sort  or  kind,  parliamentary  or  otherwise 
whatsoever ;  the  first  payment  thereof  to  be  made  and 
begin  on  the  fidth  day  of  September  next  ensuing  the 
date  hereof:  and  the  said  Nathaniel  PitlSy  for  himself, 
his  heirs,  executors,  and  administrators,  doth  hereby 
promise  and  agree  to  and  with  the  said  Bamaby  John 
BarUett  and  Vincent  Stuckey^  and  the  survivor  of  them 
respectively,  and  with  their  respective  executors  and 
administrators,  that  in  case  he,  the  said  Nathaniel  PiUSy 
or  his  heirs,  shall,  at  any  time  during  the  said  term, 
come  into  possession  of  the  said  manors,  messuages, 
&mia,  lands,  and  hereditaments,  under  or  by  virtue  of 
^  the  limitations  in  the  will  of  the  said  John  Stuckey  ex* 
pressed,  or  shall  otherwise,  by  operation  of  law,  obtain 
possession  of  the  hereditaments  by  the  will  of  the  said 
John  StucJcey  devised ;  then,  that  he,  the  said  Nathaniel 
PittSy  his  heirs,  executors,  or  administrators,  shall  and 
will  immediately  thereupon  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  execi:|tor»  or  administrators  of  the 
said  Bamaby  John  Bartlett  and  Vincent  StucJcey^  or  the 
survivor  of  them  respectively,  in  the  proportions  a&re^ 
said,  all  and  every  sum  and  sums  of  money  received  by 
him,  his  said  children,  or  wife^  for  or  on  account  of  the 
same  annuity.     In  witness  whereof,  the  said  Barnabji 
John  Bartletti  Vincent  Stuck^  fmd  Nathaniel  Pitts^.  hav^ 
hereunto  set  their  handa  and  seals,  the  day  and  year 
first  above  written. 

Averments:  that  Nathaniel  Pitts  (Ued  within  the  terms 
intestate  and  without  making  any  appointment;  that. 
Martha  Elizabeth  Pitts^  his  only  child,  afterwards  died 
within  the  term,  intestate  and  without  making  any  ap* 
pointment;  that  the  wife  of  Nathaniel  Pitts  also  died 
within  the  term,  in  the  life-time  of  Nathaniel  Pitts  /  that 
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the  PlaintifF  took  out  administration  of  the  effects  of 
Martha  Elizabeth  Pitts  and  oi  Nathaniel  Pitts ;  and  that 
three  half*yearly  payments  of  the  annuity  were  in  ar- 
rear.     General  demurrer  and  joinder. 

This  case  was  argued  twice.  By  Taddy  Seijt.  for  the 
Defendant,  and  Lens  Seijt.  for  the  Plaintiff,  in  Trinity 
term,  1822 ;  and  by  Peake  Seijt.  for  the  Defendant,  and 
Sosanquet  Seijt.  for  the  Plaintiff,  in  this  term. 


Arguments  in  support  of  the  demurrer.     Where  there 
is  any  doubt,  a  deed  must  be  construed  most  strongly 
against  the  grantor ;  and  his  intention  must  be  collected, 
not  from  any  particular  expression,  but  from  the  whole 
of  the  deed  talcen  together.     Roe  d.  Wilkinson  v.  TVian^' 
mer  (a),  Payler  v.  Homersham  (6),  Nind  v.  MdrshalL  (c). 
But  taking  the  whole  of  this  instrument  together,  it  is  dear 
the  grantors  meant  to  confine  the  annuity  to  the  persons 
named  in  the  deed :  for  those  persons,  individually,  the 
grantors  were  anxious  to  make  a  provision,  because  they 
had  been  disappointed  of  property  which  came  to  the 
hands  iof  the  grantors.  The  annuity,  therefore,  is  granted 
to  N.  PittSy  with  power,  not  to  sell,  but  to  dispose  of  it 
among  his  children ;  he  could  not  dispose  of  it  to  a 
stranger  afler  his  life,  neither  will  the  law.     Though  the 
grantors  agree  with  N.  Pitts  and  his  executors,  in  order 
to  the  due  discharge  of  any  arrears  that  might  be  doe 
at  the  death  oi  N.  Pitts j  the  agreement  is,  that  they 
will  pay,  not  N.  Pitts  and  his  executors,  but  N.  Pitts 
and.  such  children,  if  any,  as  he  shall  appoint  —  such 
children  —  not  such  children  and  their  executors;  and 
in  default  of  children,   the  widow  —  not  the  widow 
and  her  executors,  but  the  widow  only  —  during  her 
widowhood.     If  a  child,  after  the  death  of  the  father, 
had  taken  an  absolute  interest  during  the  term,  and  had 

(tf)  %  mlt.  75.        W  4M.bfS.  4t6.      (c)  I  -B,  ef  J5.  319. 
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died  befi>)rc  the  mother,  the  annuity,  instead  of  going: 
over  to  the  nM>ther,  might  have  gone  to  the  executor  of 
the  child.  It  is  clear,  therefore,  that  the  intention  of 
the  grantors  was,  not  to  pay  the  annuity  at  all  events 
daring  the  term,  but  only  in  case  the  parties  for  whom 
they  were  solicitous,  should  so  long  live,  and  should  not 
become  possessed  of  the  estate  of  which  they  had  been 
disappointed.  The  clause  under  which  they  are  to  re- 
pay what  they  have  received,  in  case  they  become  pos- 
sessed of  that  estate,  is  conclusive  in  favour  of  this 
construction. 


1823. 


Arguments  for  the  Plainti£     The  covenant  is  with 
N.  Pitts  and  his  executors,  to  pay  him  an  annuity  during 
a  term  of  2 J  years ;  and  if  he  dies,  to  pay  his.  children 
or  his  widow.    The  covenant  is  not,  to  pay  during.  21 
years  if  the  parties  shall  so.  long  live^  but  to  pay  ab« 
solutely  to  them,  in  a  certain  order .  of  succession.    .  This, 
therefore,  is  an  absolute  interest  in  N.  Pitts  i  and  as  such^ 
vests  in   his    executor  on   his  death,  {GosUy  v.  Gil" 
ford  (a)  and  the  authorities  therein  contained,)  ui^less 
the  deed  contain  some  clause  of  cesser,  or  some  stipu- 
lation specifying  an  event  on  which,  the  grant  is. to 
cease.     Such  an  event,  indeed,  is  specified  in  the  deed, 
namely,  the  event  of  the  grantees',  coming  into  pos* 
session  of  certain  property;  but  that  event  has  never 
happened,  and  the  annuity  must  therefore  be  paid. 

.  Dallas  C.  J.  It  is  admitted,  that  this  is  a  question 
of  intention  only,  to  be  collected  from  the  words  of  the 
deed  taken  all  together,  and  considered  with  reference 
to  the  object  of  the  deed  ;  and  that  there  is  no  reported 
case  which  applies  particularly  to  the  present.  Looking 
at  the  whole  deed,  I  think  the  grantors  intended  that 
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tibia  should  be^  an  annuity  or  provision  for  the  familj 
described  in  the  deed,  and  that,  therefore^  the  ai^nnity 
has  now  ceased.  The  annuity  is  to  be  paid,  first,  to 
Nathaniel  Pitts ;  then,  in  case  of  his  death,  to  his  child 
or  children,  if  any,  in  such  proportions  as  Nm  Pitts 
should  appoint ;  and  for  default  of  appointment,  to  all  of 
them  equally ;  and  if  there  should  be  no  child,  to  the 
widow  during  her  widowhood.  By  the  death  of  N.  Pitts 
and  his  widow  without  surviving  issoe^  all  the  events  to 
which  the  covenantors  looked  for  the  termination  of  the 
interest  of  the  grantees  have  happened ;  and  I  can  find 
no  express  words  from  which  it  can  be  taken  that 
the  annuity  was  to  continue  beyond  their  lives. 


Park  J.  From  the  circumstances  stated  in  the  deed, 
it  appears  that  the  deceased  having  been  disappointed 
of  property  which  he  bad  reason  to  expect,  the  grantors 
generously  agreed  to  provide  for  him  by  settling  an 
MRittity;  but  that  their  ben^eence  was  particalttriy 
directed  towards  him  and  his  family,  if  he  should  have 
any,  \a  manifest  from  the  circumstance,  that  the  wife 
was  not  to  enjoy  the  annuity  unless  she  outlived  the 
child  or  children.  Bat  this  limitation  of  the  grantors^ 
intentions  is  put  out  of  doubt  by  the  clause  for  repays 
meat  of  the  sums  received,  in  case  the  granteea  shouM 
come  into  possession  of  tlie  property  of  which  they  hod 
been  disappointed. 


BuKiiouGH  J.  I  doubted  at  first  whether  the  limit- 
atioB  d[  the  annuity  to  JV.  Pitt^  child  or  children  £d 
not  carry  the  interest  beyond  them :  I  am  now  satisfied 
I  was  wrong  in  that  respect.  It  is  usual  indeed,  in 
iDStruroents  like  the  present,  to  introduce  clauses  of 
cesser:  but  they  were  not  necessary  here;  because^  look- 
ing at  the  provisions  of  the  deed,  it  is  clear  upon  what 

14  events 


IN  CHB    FOUETK  YeAR  OF   GEO.   IV. 

i^€tqta  the  anmiity  was  to  c^asew  There  is  no  addition 
of  executor  or  administrator  after  the  word9  *^  child  or 
cbildrepg"  so  that  the  grant  to  them  is  clearly  personal, 
and  cannot  be  carried  further.  The  repayment  stipu- 
lated, is  also  wholly  personal,  being  only  of  such  monies 
as  N.  PUtSj  his  children^  or  wife  should  have  received. 
If  there  had  been  no  next  of  kin,  a  creditor  might  have 
taken  out  administration  to  any  one  of  these  parties,  but 
it  was  dearly  no  part  of  the  grantor's  intention  to 
benefit  creditors,  or  any  person  but  N.  PMs  and  his 
fiunily.    There  must  be 
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Butler  v.  Bulkeley  and  Others. 


Ma^6, 


JN  this  case  the  pos^d  had  been  marked  for  Judg-  Judgment  is 
ment  by  the  officer  of  the  court,  but  the  cosU  had  d^^£^ 
«ot  been  taxed,  when  Lens  Serjt.  obtained  a  rule  nisi  to  marking  tlM 
Iflawd  the  dedaration  issue  and  Nisi  Prius  record.  recdrd,  but  on 

m  completing 
.   the  taxation 

Pdt  SetjU  shewed  cause  against  the  rule.  It  being  of  coett. 
dear  that  an  amendment  cannot  be  made  after  final 
IBdgmQat(a),  the  only  question  is,  whether  judgment 
ii  final  on  the  officer  of  the  court  marking  the  posted^ 
«r  OA  his  taxing  costs.  The  mark  on  the  record  seems 
l#  he  tba  appropmta  and  distinguishing  indication  of 
Ibo  fa^  of  the  court ;  but  in  Blackburn  v.  Kymer  (i)  it 
apfieara  to  have  been  thought  that  judgment  is  not  final 
(iU  ibeprodicHiotary's  aUot^oJtur  is  completed  by  the  in^ 
serdon  of  the  amount  of  the  costs. 


(a)  See  Wray  v.  Uster^  %  Str.  ixio. 

VcMuL  R 
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BULKELET. 


The  Conrt  were  of  this  opinion ;  and,  on  payment  of 
costs,  made  the  rule 

Absolate. 


May  6* 


Williamson  V.  Henry  Michael  Ooold. 


Whert,  upon  T  ENS  Serjt.  moved  for  a  rule  ntsi  to  set  aside  an 
^*a^it  *^  the  annuity  granted  by  the  Defendant,  and  a  judgment 

agent  of  the  and  all  other  securities  by  which  it  was  secured.  The 
grantee,  on  motion  was  made  on  the  ground  of  an  alleged  defect  in 
condlkration  ^^  memorial,  (upon  which  the  Court  gave  no  opinion,) 
money,  retain-  and  an  alleged  retainer  of  part  of  the  consideration 
bT  ^^uTMd  °^^"®y>  ^  disclosed  in  an  affidavit  of  the  Defendant, 
to  him,  a  con-  which  was  in  substance  as  follows : 
ndeiable  sum        That,  in  September^  1 8 1 3,  the  Defendant  being  pressed 

penie  of  deeds,  ^^^  ^^®  payment  of  £290/.  due  from  him  on  former  aa- 
investigatbg     noities,  which  had  been  negotiated  for  him  by  Edward 

lte^(£ir2t*!  ^^^«^^^^  ^^  ^^^  ^^S  indebted  to  Howard  40(K.  on 
nesses,  brought  his  private  account,  authorised  Howard  to  procure  fer 
from  a  con-  him  3130/.  more,  for  which  he  was  to  pay  dorinirbis 
m«tt'  own  We,  iH percent.!^ annum,  »nd  to ^owoLrd 
purpose  of  at-    10  per  cent,  for  procnradon:   that  out  of  this  sum 

m!it"^deed  *"'  ^^^^^^^  ^"^  ^^  P*y  ^290/.  to  certain  perscms  to  whom 
having  first  annuity  arrears  were  due,  and  to  retain  40(tf.  and  in- 
terest towards  the  discharge  of  his  own  debt :  that  on 
the  29d  December  following,  James  Gibbs,  who  about 
that  time  entered  into  partnership  with  Howardj  came 
to  the  Defendant  at  Stroudj  in  OkmcesUTskire^  with 
securities  for  the  Defendant's  signature^  in  whidi  the 

and  on  that 

ground  set  aside  the  annuity  tea  years  after  it  had  been  granted  and  acted  on, 
though  the  grantee  alleged  that  he  had  giren  no  authority  for,  and  was  ignorant  of» 
such  retainer. 


letired,)  the 
Court  held 
this  an  illegal 
retainer,  for 
which  the 
grantee  was 
responsible, 


consider- 
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Goiitidermiion  money  for  the  amiuity  was  exprefised  to  1828. 
be  41  SOL:  that  upon  the  Defendant's  expressihg  his 
sniprise  at  the  sum  being  4130/.  instead  of  3130/., 
Cribbs  accounted  for  the  difference  by  stating,  that  upon  Qoold. 
taking  the  account  of  the  sums  due  from  the  Defendant, 
they  were  found  to  amount  to  1000/.  more  than  had 
been  expected,  and  that  Howard  had,  therefore^  in- 
creased the  loan  to  4130/.  on  the  same  terms:  that 
GMs  declared  himself  the  agent  of  WUtiamon  the 
Plamtiff :  that  the  Defeidant  being  threatened  by  Gibbs 
with  l^al  proceedings  for  debts  due  from  him,  did 
after  some  hesitation  execute  the  securities:  that  Gibbs 
thereupon  produced  and  laid  out  upon  the  table  4130/. 
in  bank  of  England  notes,  and  then  indorsed  the  numbers 
of  them  upon  one  of  the  deeds:  that  GibbSf  then  as 
agent  of  WiUiamson  the  Plaintiff,  took  from  these  notes 
the  sum  of  2290/.  before  mentioned,  and  400/.  with  in- 
terest due  to  Howard,  together  with  another  sum  of 
450/.,  413/.  whereof  Gibbs  declared  was  due  to  Howard 
fer  procuration  or  commission  money,  and  for  costs  in 
jMrqparing  the  deed,  at  the  rate  of  iOper  cent,  on  4 130/., 
and  the  residue  of  the  450/.  was  for  the  travelling  ex- 
penses and  trouble  of  Gibbs  and  two  other  persons  who 
accompanied  him  to  Stroud  to  witness  the  execution  d 
the  deeds :  that  Gibbs  thereupon,  as  agent  of  JVtttiam* 
sonj  paid  over  to  the  Defendant  990/.  or  thereabouts, 
the  balance  remaining;  and  that  Howard  and  Cribbs 
were  never  agents  to  the  Defendant. 

In  answer  to  this,  there  were  a£Eidavits  from  the  Plain- 
tii^  from  his  attorney,  from  Gibbs,  fit>m  Whitehead  one 
etHaward^%  clerks,  and  from  Berry,  {oat  of  the  witnesses 
who  attonded  at  the  execution  ci  the  deed,)  which  con- 
tradicted the  preceding  affidavit  in  the  fcdlowing  par- 
ticolars.  That  the  Defendant  did  authorise  Howard  to 
raise  4130/. :  thBLHcnoard  did  not  stipulate  for,  or  have 
\0  per  cent,  or  any  other  sum  for  j^rocuration  or  com- 
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18SS.       missiim  money:   that  tke  nnmbers  of  the  notes  were 
mT^T^!^^  ^^  indowed  on  the  deed  in  the  Defendant's  presence 
V.  at  Shvudj  but  in  London,  beiore  Gibis  started:  that  only 

^^^^OLJK  S50/.  was  deducted  for  the  expence  of  the  deed,  and  of 
GfiMs's  journey :  that  the  Defendant  never  objected  to  this 
diarge:  that  no  threat  of  legal  proceedings  was  ever 
made:  that  Berry  and  CUbbs  saw  the  Defkidant  (in  the 
presence  of  his  brother,  Sir  George  Ooold  (put  the  whole 
of  the  consideration  mto  his  pocket,  and  then  Berry 
retired  with  the  other  witness :  that  the  Plaindfi^  who  had 
been  applied  to  by  Howard  to  purchase  a  portion  of  the 
annuity  to  be  granted  by  the  Drfendant,  and  who  paid, 
or  caused  to  be  paid  to  Hoiward  805/.,  to  purchase  ah 
annual  sum  of  11 52.,  parcel  of  that  annuity,  never  autho- 
rised the  retainer  of  any  part  of  the  consideration  money ; 
and  that  to  the  best  of  the  Plainti£P's  knowledge  and 
beUe^  none  of  the  consideration  money  was  retained 
by  Gibbs. 

It  further  appeared,  that  the  Defendant  had  twice 
tdcen  advantage  of  the  insolvent  debtcnr's  act,  and  had 
enumerated  this  annuity  as  a  valid  debt  in  his  schedules: 
and  that,  last  term,  the  Defendant's  sure^  was  ordered 
to  be  discharged  on  paying  the  balance  that  was  due 
according  to  the  terms  of  the  deed.  It  was  sworn  by 
CHbbs  that  the  charge  of  3502.  was  reasonable,  but  the 
particulars  of  which  it  was  composed  were  nol  shewn. 

Vaughan  and  T<iddy  Seijts.  shewed  cause  agaiikst  the 
rule,  and  after  some  discussion  as  to  the  objection  to 
the  memorial,  and  the  credit  due  to  die  DefisodaQt's 
affidavit,  argued  to  the  ibllowiog  effisct  against  tel^i^ 
aside  the  annuity  on  the  goonnd  of  an  undue  retaiiierw 

Nearly  ten  years  have  elapsed  since  this  aoniii^' was 
granted ;  but  the  Courts  have  often  expressed  a  wish 
to  put  some  limit  on  the  time  for  making  motions  such 
as  the  present,  analogous  to  the  limitations  iratposed  cm 
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Plaintiffs  in  actions  at  law,  Ex  parte  Maxwell,  (a)    An        1823. 
annuity  has  never  been  set  aside  after  such  a  length  of  ^- '  ^  '   ' 
tune  as  this,  upon  objections  resting  merely  upon  the  ^ 

relation  of  parties  or  witnesses,  and  not  appearing  on  Oooia 
the  &ce  of  the  instrument.  In  Drake  v.  Risers  ip\ 
where  an  annuity  was  set  aside  after  a  period  longer 
than  ten  years,  the  defect  ap{)eared  «i  the  face  of  the 
memorial,  and  the  whole  transaction  was  tainted  with 
fraud.  Tlie  Court,  therefore»  will  require  a  very  olear 
case  to  be  made  out,  and  eibercise  great  caution  before 
they  decide.  Nor  will  they  consider  the  length  of  f ime 
alone^  but  also^  what  has  been  done  under  the  instru* 
ment.  The  grantor,  instead  of  complaining,  has  al* 
ways  acted  on  it  as  a  valid  instrument:  he  has  twice 
taken  advantage  of  the  insolvent  debtor's  act,  and  has 
^numerated  the  annuity  among  the  debts  in  his  schedule^ 
The  Defendant's  surety  obtained  an  order  to  be  dis* 
charged  last  term,  only  on  the  conditaon  of  his  paying 
the  balance  according  to  the  provisions  of  the  deed* 
[Per  Curiam :  l\(^8ked  for  no  more.]  But  he  will  now^ 
b^  entitled  to  say,  that  he  cannot  be  detained  for  that 
(lalance,  because  all  the  deeds  are  to  be  set  aside.  There 
was  no  undue  retainer  here,  even  by  Oibbsj  for  SBOL  w 
sworn  to  be  the  fiur  charge  for  pre^Muing  the  deeds,  and 
for  journeys,  and  the  returning  money  to  pay  the  at- 
torney's bill,  is  the  fulfilment  of  a  previous  contract 
with  him,  which  has  been  expressly  holden  to  be  allow- 
aUe,  Maugs  v,  ZieakB.{c)  Even  admitting  that  there 
wtas  an  iindiie  retauer  by  OiMi,  the  precise  words  of 
tbestatute  53  O.  S»  €^  141.  s.  6.  are,  *<  if  any  part  of  the 
ceosideration  shall  be  returned  to  the  person  advancing 
the  same,  or  retained^  the  Covrt  may  order  the  deeds  to 
be  ^ncelled."  Now^  Williamson  the  Plahatifl^  was  that 
peitson;  but  it  is  net  pretended  ihat  any  money  was  re- 

(a)  %  EasU  85.  {b)  %B.^  B.  19.  {c)  8  T.  R.  411. 
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1823.  turned  to,  or  retained  by  him.  In  order  to  make  out 
a  retainer  as  against  WiUiofnsofh  the  Defendant  must 
shew  that  Gibbs  was  WUUamsorfa  agent  for  that  purpose; 

Goou>.  but  no  such  authority  is  shewn,  and  WiUiamson  swears 
that  nothing  was  retained  to  his  knowledge.  It  may  be 
urged,  there  is  an  implied  authority  from  Williamson: 
but  if  there  be  an  implied  authority,  it  can  only  be  im- 
plied from  the  nature  of  a  transacticm ;  and  in  the 
present  instance,  the  nature  of  the  transaction  implies 
the  very  contrary.  It  cannot  be  implied  that  GHb$ 
was  agent  to  do  that  which  would  set  aside  the  trans- 
action in  which  he  was  employed.  The  consequences 
of  such  a  doctrine  would  be  extensivdy  fatal  to  many  in- 
•nocent  persons. 

The  Court  desired  to  hear  Lens  in  support  of  his  rule, 
on  one  point  only,  namely,  whether  there  was  any  case 
in  which  the  courts  had  interfered  after  ten  years, 
where  the  objection  did  not  appear  on  thefiice  ofthe 
memorial.  ^ 

Cross  Seijt,  who  was  with  LenSf  mentioned  Gowkmdw. 
De  Faria  (a),  where  there  had  been  a  lapse  of  25  years. 
But  TadA/  contended,  that  that  case  proceeded  on  the 
general  jurisdiction  of  equity,  and  could  not  afford  any 
guide  for  the  decision  of  a  court  of  law. 

Daixas  C.  J.  The  only  point  on  which  we  think 
it  necessary  to  come  to  a  decision,  is,  whether  or  no 
any  part  of  the  consideration  for  this  annuity  has  be^t 
unduly  retained :  if  it  has  been  retained  by  the  grantee 
^  there  is  an  end  ofthe  question;  and  there  is  equally  an 
end  of  the  question  if  it  has  been  retained  by  an  agent 
of  the  grantee^  duly  authorised  for  the  payment  of  the 
consideradcm.     But  it  is  necessary  here  to  distii^nish 

between 
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between  the  conduct  of  Gibbs  and  that  of  WiUianison^  iS23. 
for,  if  the  question  depended  on  the  conduct  of  Gibbs. 
only,  there  could  be  no  doubt  We  must  reduce  the 
matter  to  the  plain  test  and  standard  of  common  sense :  Goold. 
when  a  man  who  negotiates,  and  profits  by  negotiating 
an  annuity,  goes  to  a  distance  with  two  witnesses  pre- 
pared for  the  purpose,  who  just  see  the  signature  of  the 
grantor  and  immediately  retire,  and  then  a  large  sum 
out  of  the  consideration  money  is  taken  back  for  the 
expense  of  deeds  and  journies,  is  this  such  a  payment 
as  the  statute  requires?  I  think  not ;  and  we  need  not 
wander  into  the  details  of  the  affidavits  for  other  cir- 
cumstances to  impeach  the  fairness  of  the  transaction^ 
Taking  it  upon  Gibbis  affidavit  only,  this  is  not  a  pay- 
ment of  the  consideration ;  and,'  therefore,  it  is  unneces- 
sary to  consider  the  inconsistencies  or  contradictions 
which  it  is  alleged,  are  to  be  found  in  the  affidavit  of 
Goold.  But  is  Williamson  responsible  for  the  conduct  of 
Gibbs  ?  No  doubt,  a  man  may  employ  an  agent  for  lawful 
purposes,  and  if  the  agent  exceeds  his  commission  and 
acts  unlawfully,  the  principal  will  not  be  responsible; 
nor  is  there  any  difference  in  that  respect  between  this 
and  other  cases  of  agency;  but,  suppose  a  person  at 
Edifiburgh  appoints  an  agent  here  to  pay  over  the  con- 
Mderation  for  an  annuity,  it  must  be  proved  to  have  been 
duly  paid  over  by  the  grantee  or  his  agent,  to  the 
grantor  or  his  agent :  and  here  I  found  my  opinion  on 
die  affidavit  of  Williamson;  he  is  tlie  grantee  in  this 
case,  and  Gibbs  is  his  agent  for  the  purpose  of  making 
payment;  to  a  certain  extent  he  is  also  the  agent  of 
Goctds  in  fact,  he  is  the  common  agent  of  both  parties, 
and  has  duties  to  perform  to  both:  now,  Williamson 
should  make  out  that  he  paid  to  Gibbs  in  money  or  notes 
the  amount  of  the  consideration  money,  with  instructions 
for  Gibbs  to  pay  it  to  the  grantor ;  instead  of  this,  he 
merely  says,  he  paid  or   caused   to   be  paid,  without 
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1823.  '  farther  particulars.  The  words  of  the  act  are,  **  if 
any  part  of  the  coosideratioti  AaXL  be  returned  or  re-> 
tained,  the  Court  may  order  the  deeds  to  be  cancelled  f* 

OooLo.  he  swears  that  no  money  was  retainedto  his  knowkdgei 
but  not,  that  none  was  resumed.  If,  as  appears  to  lutre 
been  the  case,  he  had  general  dealings  widi  Otbbt,  this 
was  no  more  a  payment  to  Gcold^  than  the  mere  passii^ 
of  a  sum  in  account  with  an  agent  would  barre  beeCi  n 
payment.  The  case  in  Vesejf  is  an  auswet  to  the  ob- 
jection with  respect  to  the  time  that  has  elapied  rinoe 
the  annuity  was  first  acted  on ;  and  are, we  to  tufih*  n 
grant  thus  fraudulently  obtained,  to  go  on,  when  proba*- 
bly  the  same  distress  which  led  to  the  original  bdrrowing 
has  occasioned  the  delay  in  this  application?  Tlie  ttUt 
must  be  made  absolute,  on  the  terms  of  an  account  bei^g 
taken  by  the  prothonotary  to  ascertain  wbat  is  dUc  ht 
principal  and  interest,  and  the  grantot^s  payiii^  th^ 
balance  in  arrear. 

Park  J.  I  am  of  the  same  opinion,  and  had  tio 
doubt  on  the  case  till  the  argument  was  urged  as  to  tlie 
lapse  of  time.  With  respect  to  that,  whete  there  fi 
no  particular  hardship  in  the  case,  and  the  gianlee 
and  witnesses  are  dead,  the  courts  will  tiot  «i!t  aside 
the  annuity  after  a  great  lapse  of  time;  In  Ex-paHt 
Majpwellj  Lord  Kenyan  says,  *<  daring  the  Wt  of  the 
grantee  no  objection  was  taken  to  the  ifnnuity,  Md  the 
interest  was  regularly  paid ;  and  this  has  cbntimied  tb 
be  done  for  near  seven  years  since  his  death/'  Bat  in 
Drake  v.  Rogers^  eleven  or  twelve  years  had  elapsed ;  and 
though  there  was  an  objection  on  the  fiioe  of  the  raemo^ 
rial,  the  Court  decided  chiefly  on  the  circumstances  of 
the  case,  and  set  aside  the  annuity  thov^  all  the  Wit* 
nesses  were  dead :  there  is,  therdbre,  no  such  ttde  tM 
the  Plaintiff's  counsel  has  contended  ibr;  but  eadi  ca^ 
depends  on  its  own  peculiar  circumstances ;  and  Aert 
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can  be  no  doubt  on  these  a£Bdavits,  that  the  present  has  1828* 
been  a  case  of  fraudulent  deaUng.  The  parties  in- 
terested swear  most  guardedly:  they  assert  that  no 
money  was  relainedf  but  they  caution^  avoid  saying  Gooldw 
that  none  was  returned  i  and  though  it  is  stated,  that 
the  grantor  put  the  money  in  his  pocket,  it  is  evident 
this  was  only  for  the  purpose  of  enabling  the  witness  to 
make  such  a  coloraUe  statement^  since  it  was  imme- 
diately taken  out  again :  Gibbs  admits  tiiat  he  received 
350/^  and  gives  no  account  whatever  of  the  particulars 
of  the  chaif;e.  The  rule,  therefore^  must  be  made  ab* 
white,  on  an  account  being  taken  of  what  is  due  for 
principal  and  interest. 

BuBRouGH  J.  Parliament  has  imposed  upon  us  the 
duty  of  watching  these  proceedings  most  narrowly.^  If 
\  the  principal  will  not  look  to  his  own  business  in  an 
^  affiiir  of  suck  importance,  he  must  suffer  for  his  neglect ; 
the  agent  stands  in  his  place,  and  the  principal  must  be 
responsible  for  the  due  payment  of  the  consideration 
money.  The  act  says,  the  money  must  be  bon&Jide 
paid :  was  this  so  here  ?  The  witnesses  retire,  and  Gibis 
and  Goold  are  left  together ;  GqM  says,  that  450/.  was 
retained,  and  Gibbs  admits  S50I.,  which,  he  says,  was 
for  the  expense  of  deeds  and  investigating  title ;  but  no 
bill  of  costs  is  produced,  nor  any  thing  to  justify  the 
charge.  The  impression  on  my  mind  is,  that  this  money 
has  been  improperly  retained^  and  the  annuity  must 
therefore  be  set  aside. 

Rule  absolute  to  ast  aside  the  annuity,  on  an  ac- 
count being  taken,.and  on  the  t)efendant's  paying 
what  may  be  found  due  for  principal  and  lawful 
interest. 
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Affidairk  to      'J^E  affidavit  to  bold  to  bail  in  this  case  was,  «« that 
^^l^iLt         GfngorJf'Gwgor    is  justly  and    truly  indebted 
on  a  debt  on     onto  LcPmrence  Stceen^  of  LeUh^  in  the  sum  of  499A  10^., 
charter  party,    upon  and  by  virtue  of  a  certain  charter-party  of  af- 
freightment, bearing  date  1 5th  January  last,  for  and  cm 
account  of  the  hire  of  a  certain  ship  or  vessd  called  the 
Skeenj  let  to  hire  by  the  said  Lawrence  Skeen  to  the.aaid 
6«  M^Qf  and  by  him  taken  for  a  certain  voyage  fit>m 
the  port  of  LeUk  to  Poyais/^    and  deponent  further 
saith,  that  no  tender  or  offer  hath  been  made  by  or  on 
bdialf  of  the  said  6.  Jlf^.  to  pay  the  said  sum,  &a 

^  liowes  Serjt  moved  to' discharge  the  bail  on  the 
ground  that  this  affidavit  was  insufficient,  as  stating  a 
d^  arising  on  a  charter-party,  but  not  al^ging  that 
there  had  been  any  breach  of  the  stipulations  which  that 
charter-party  contained :  he  referred  to  Hatfield  v.  Idn^ 
gard  (a),  Stinton  v.  Hughes  (b\  and  M^Phermn  v.  Ijo- 
vie  (c),  where  the  cause  of  action  arising  on  the  breach 
of  a  contract,  it  was  holden,  that  a  breach  ought  to  be 
shewn  in  the  affidavit  to  bold  to  bail. 

But  the  Court  thought  the  allegation  that  the  De- 
fendant was  indebted  for  the  hire  of  a  ship  in  a  sum 
which  he  had  not  paid,  was  sufficiently  certain,  and 

Refused  the  rule. 
(a)  6T.R. ai7.         {h)  6T.R.  13.         (c)  6B.^A.  lot. 


1^ 
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Cannan  and  Others  v.  Meaburk  and  Others.        J^r  y. 

^  ASE  against  the  Defendants,  as  carriers  by  sea,  for  The  captain 

breach  of  duty,  in  not  delivering  at  their  place  of  ^^J^^ 
destination  72  chests  of  indigo,  consigned  to  London,  about  to  nnk 
The  declaration  also  contained  a  count  in  trover,  for  ^"^^  *•  *^- 
tbe  unlawful  conva^sion  of  the  indigo.     At  the  trial  weather,  pat 
before  Dallas  C.  J.  and  a  special  jury,  London  sittings  into  a  port 
aaer  Michaelmas  term,  1822,  the  facte  were  as  follow :      ^i^^L^^ 
The  Defendants,  owners  of  the  ship  Laify  Banksj  had,  and  thinking 
fay  thrir  captain,  engaged,  under  a  bill  of  lading,  to  ^^'  ^  ^~ 
convey  the  Plaintifi'  indigo  from  CatcuUa  to  London^  p^^  woulir 
the  dangers  and  accidento  of  the  seas  and  of  navigation  ^rujtrate  the 
of  what  kind  soever  (save  risk  of  boats,  so  &r  as  ships  j^^L^T"    ' 
are  liable  thereto,  esoepted.)     The  captain*  sailed  from  sold  the  cargo 
Caleutta  in  December ^  1820,    and   after  encountering  under  the 
much  bad  weather,  put  into  Trincomale:   it  was  there  Vice-admlralty 
found  that  the  ship  had  sustained  considerable  damage;  Court»  though 
but  10002.  having  been  laid  out  in  repairs,  she  pro^  f*°"5jL^^ 
ceeded  on  her  voyage,  when,  after  encountering  a  sue-  to  its  destin- 
cession  of  gales  of  wind,  she  arrived  in  a  sinking  state  ^^  ^  ^"* 
at  the  Mauritius^  on  the  25th  of  March^  182].    There  ^nd  might  * 
the  captain,  finding    (as  he  himself  stated  upon  the  have  repaired 
trial)  that  the  expence  of  repairing  the  ship  would  be  h^ij^  *|"h  * 
30,000  dollars,  an  expense  so  great  as  to  frustrate  the  ought  either 
whole  adventure,  and  being  at  a  loss  how  to  act,  aban-  *°  J^fJ^J  ^^' 
doned  the  ship,  and  placed  her  and  her  cargo  at  the  cargo  or  have 
disposal  of  the  Vice- Admiralty  Court,  by  order  of  which  rep^ii^  his 
court  they  were  afterwards  sold,  the  ship  on  the  18th  Siat  he'had 

no  authoritf 
to  adl  the  cargo,  and  that  his  owners  were  liable  to  the  owners  of  the  cargo  for  the 
non-deliyery  thereof^  though  the  bill  of  lading    stlpuUted  only  for  a  conveyance, 
**  the  dangers  and  accidents  of  the  seas  and  of  ruvigation  of  what  kind  soever 
excepted.'' 

and 
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and  the  greater  part  of  the  cargo  on  the  21st  of  Mayj, 
and  the  proceeds  lodged  in  the  registry  of  the  court, 
though  there  had  been  two  surveys  of  the  ship,  upon 
bpth  of  which  it  was  reported  she  mig^t  be  repaired,  and 
though  the  Plaintiff's  indigo  was  undamaged,  except  as 
lo  about  21  chests*  The  ship  was  afterwards  rqmired 
by  thd  purchaser,  and  |)roceeded  on  a  voyage  in  the 
Attgtut  ensuing.  The  Pkiiitifis  called  another  captun  of 
great  experience^  who  said  that  the  expense  of  Repairing 
Would  not  have  exceeded  2000/.  or  2500/^ ;  Ibat  he  had 
advised  the  Defendant's  captain  to  tranship  ihe  goods^ 
and  forward  them  to  England  by  another  v^s^;  bad 
offered  for  that  purpose  his  own  vessel^  then  atxMit  ta 
sail,  a(ld  had  cautioned  the  Defendant's  capCain  i^nai 
having  any  thing  to  do  with  the  Vica  Admiralty  Courts 
because  it  would  only  occasioo  hboi  liuneoessary  and 
ruiilous  delay  and  expense*  Dattas  C.  J.  dii^ecled  the 
jury  to  c(»isider  whether  the  ship  oould  have  been  rt-^ 
paired^  or  whether  the  goods  could  have  been  tnuisbip^ 
ped  and  so  forwarded  to  their  destination,  adding,  that 
if  they  could  have  been  so  transnipped,  in  liis  opiaioii. 
the  captain  was  boimd  to  tranship  them :  the  jury  found 
that  the  ship  might  have  been  repaired,  and  that  the 
goods  might  have  been  transhipped,  and  gave  a  verdict 
for  the  Flaintifis. 


Vaughan  Serjt  having  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  Defendant  watt  excused 
from  his  contract  by  the  perils  of  the  sea%  and  that  the 
jury  had  been  misdirected, 


Lem  and  Toddy  Serjts.  shewed  cause  against  the  rule* 
The  Defendant  would  only  have  been  excused  by  the 
perils  of  the  seas,  if  die  goods  had  been  acCualiy  lo«t ; 
but  that  not  being  the  case,  he  was  as  much  bound  to 
tranship  and  forward  them  to  their  destination,  if  be 

could 
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wu\d  not  eonveni«ntly  carry  ihem  binisel^  as  a  carrier 
by  laod  is  bound  to  forward  goods  where  his  wa^on 
breaks  dowp.  Tbe  captain  is  agent  for  the  owner,  who 
i%  tberefore,  responsible  for  the  acta  of  the  captain : 
but  the  oaptain  had  no  authority  to  sell  the  cargo ;  the 
Htmoat  he  can  do  in  a  case  of  extreme  necessity^  is  to 
bjfpothecate«,  Ca^  of  the  GratUudtne  (a),  Wilson  v.  Dkb* 
4QII..  (6)  la  tbe  case  of  the  GruiUudine  (c),  Lord  Si^apeU 
9ay%  hf  Qughl^  to  look  out  for  the  means  of  acooo^ish- 
In^  bis  contract  if  possible ;  that  is,  the  safe  conv^ance 
of  the  property  entrusted  to  bis  care  in  that  same  yehide 
wtwcb  he  has  contracted  to  furnish.  If  tbe  caption  had 
a^  power  to  ^ell,  the  order  of  tbe  Vice  Admiral^  Court 
maizes  no  difference  in  the  case;  for  it  is  clear  that 
court  had  no  authority  to  issue  any  such  order.  Beid  v. 
JO^urby^  {d)  The  captain  does  not  become  agoit  for  the 
owner  pf  the  cargo,  except  in  cases  of  insurance  or  fiscal 
regulations,  ( per  Sir  JfT.  Scott  in  tbe  case  of  the  Afev 
curiu$)  (^),  unless  the  character  be  forced  upon  him  by 
SQHie  unavoidable  necessity;  no  such  necessity  existed 
in  the  present  instance,  because  tbe  cargo  might  have 
been  transhipped  and  forwarded  at  once. 


181M. 


Cannan 
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Vaughan  contrd.  The  captain  is  not  bound  to 
Imnship  the  good9  and  forward  them;  be  is  only  at 
liberty  to  do  so  i£  be  pleases ;  aad  this  is  the  language 
ua^  by  l^xA^  Stcfmll'va.  the  case  of  the  Gratitudmef  p.  261. 
]!lieitbeji;  ia  the  Qwneir  bound  to  incur  tbe  expense  of  a 
rqpiar^tipn  which,  might  frustrate  his  whole  adventure; 
it  would  be  most  unreasonable  tba4  he  should  be  com- 
*paU9d  to  spend  5  or  4000/,  in  repair^  in  order  to  earn 
S  or  400A  freight     Ift  the  present  case  tbe  repairs 


[c)  P.  «6x. 


^Jm.  Rep*  S40. 


\e)  iBoh»Adm.Rip. 


84. 


could 


246 


IBSS. 


Cannan 
Mbaburn. 


CASES  IN  EASTER  TERM 

oodld  not  have  been  done^  except  at  an  expense  that 
would  have  defeated  the  object  of  the  voyage ;  and  these 
rainons  repairs  were  rendered  necessary  by  tempestuous 
weadier;  as  far,  therefoVe,  as  the  ship  and  its  owners 
are  concerned,  the  voyage  was  terminated  by  the  perils 
of  the  seas  upon  the  ship's  arriving  at  the  Mauritim^ 
and  the  Defendants  are  therefore  discharged  by  the 
express  terms  of  their  contract;  it  is  by  these  terms,  by 
the  exception  of  the  perils  of  the  seas,  that  a  carrier  by 
sea  differs  irom  a  land  carrier ;  the  land  carrier  is,  in 
effect,  an  insurer  also^  but  the  carrier  by  sea  excludes 
that  qpecies  of  liability,  by  refusing  to  answer  for  the 
perils  of  the  seas.  Hie  voyage  being  terminated  by  die 
perils  of  the  seas,  the  captain  becomes,  by  unavoidable 
necessity,  the  agent  for  the  owner  of  the  cargo,  and  in 
that  capacity  the  ship  owners  are  no  longer  answerable 
for  his  acts ;  admitting,  however,  that  he  continues  the 
agent  of  the  ship  owners,  he  is  only  their  agent  for 
purposes  within  the  scope  of  his  authority;  his  autho- 
rity from  the  ship  owner  is  to  convey,  niot  to  sell  the 
cargo  committed  to  hb  charge ;  and  in  no  case  has  a 
principal  been  held  liable  for  the  tortious  acts  6i  )m 
agent  or  servant. 


Dallas  C  J.  I  certainly  told  the  jury  it  was  the 
duty  of  the  captain,  under  the  circumstances  of  this 
case^  to  tranship  the  Plaintiff's  goods  if  he  had  the 
means  of  so  doing;  the  jury  found  that  he  had  the 
means,  and  to  me  it  appears  an  extraordinary  doctrine^ 

that  the  owners  may  stop  short  and  frustrate  the  in* 

• 

tentions  of  the  freighter;  I  cannot  distinguish  between 
the  act  of  the  owners  and  their  obtain  in  such  a  case ; 
I  therefore  told  the  jury,  that  the  owners  were  re- 
sponsible for  the  act  of  their  ci^tain,  and  I  see  no 
reason  for  coming  to  an  opinion  different  fronv  that 
which  I  then  advanced. 

20  .  Pakx 
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Park  J.    It  has  been  urged  that  the  Defisndant's 
contract  is  limited  by  the  bill  of  lading;  thisistrne; 
bttt  in  the  eye  of  the  law,  a  ship  owner  is  a  common 
carrier:  all  the  demaitary  books  say,  that  masters  of 
ships,  bargemen,  and  ligbtermoi,  are  commcm  carriers, 
and  chargeable  on  the  custom  of  the  realm ;  there  is 
no  distinction  between  them  and  other  carriers,  and  all 
aoe  responsible  for  the  acts  of  their  agrats.     The  De- 
fisndant,  therefore,  is  liable  on  his  contract,  unless  he  is 
exempted  by  some  exception  in  it     What  is  the  ex-^ 
oeption  here?  The  dangers  and  accidents  of  the  seas,  of 
what  kind  soever;   the  Plaintiflfs  goods  were  not  lost 
by  the  dangers  of  the  seas,  and  the  excq)tion  cannot  be 
extended  by  imp^cation.    In  the  ancient  law  of  this 
country,  the  greatest  jealousy  is  expressed  on  the  subject 
of.any  supposed  difference  between  the  responsibility 
aifl^ting  masters  of  ships  and  carriers  by  land;  and  in 
Tremenheere  v.  TresUian  (a\  Lord  Hak  held,  that  the 
master  of  a  ship  could  not  sell,  or  his  transfer  confer 
^y  property,  in  cases  of  unyielding  necessity.    That 
principle  has  been  qualified  in  modem  times,  but  even 
now  the  master  cannot  sell  except  in  a  case  of  ineritable 
necessity,  and  that  very  exception  confirms  the  general 
rule.   Such  is  the  rule  with  regard  to  ships,  and  it  implies 
more  strongly  in  the  case  of  goods.     The  question  was 
fiilly  discussed  in  the  case  of  the  Qraiihidine.    At  the 
time  when  that  case  was  decided,  except  Justin  v.  BaU 
lam  (6),  no  authority  could  be  fouud  which  would  justify 
the  captain  even  in  hjrpothecating  the  cargo;  and  in 
JReid  V.  Darby  J  Lord  EUenborough  expressly  decides,  that 
the  Admiralty  courts  can  give  no  authority  for  the  sale 
of  the  ship.     In  the  case  of  the  Fanm/  and  Elmira  (c), 
Lord  StcnDell  says,  touching  such  a  sale,  '*  In  the  first 
place  it  must  be  shewn  that  there  was  a  necessity;  and 


16SI3. 
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tbta  h  ranaina  lo  km  couUered^  whether  it  wts  anch  as 
by  kiir  wottld  give  the  master  a  tight  to  sett.  That  anch 
a  oaae  may  ajria^  I  am  not  prqptfed  to  deny ;  auppoae, 
tor  imtonce,.  a  fhip  in  a  fiMreiga  ooantry,  where  there  is 
Qo  correspondent  of  the  owaecsy  and  no  money  to  be 
had  on  l^ypotheoation  to  pat  her  mto  repair:  m  a  case 
of  that  deaiQription»  strongly  pnt,  where  there  was  no 
groRind  for  suapieion^  although  I  do  not  know  thftt  such 
a  power  is:  given  the  maeter  by  the  general  maritime 
laWf  yet  ieeUng  its  espediencr|%  thb  coort  woold  strain 
bard  to  snpport  the  title  of  the  purchase.  Bnt  Aen 
there  must,  be  tho  dearest  proof  of  neceoaity;  it  must 
be  sbewOf  not.  only  that  the  vesad  was  in  want  of  repahr^ 
bnt  likewise  that  it  was  imposdbk  to  pvooure  the  money 
finr  that  purpose.''  Nothings  thercfixe^  bnt  extiunt 
necessity  will  justify  the  master  in  dispoaing  of  die 
cargo*  There  is  no  colour  fiir  saying  Aat  any  such 
lieecasity  eidated  in  the  present  instance.  The  aqptaia 
bed  an  onsoitumiy  of  forwarding  die  goods^  he  was 
vaquested  to  do  so,  and  his  ship  was  afterwards  repaired, 
and  proceeded  oa  her  voyage. 


BvRKOtJGH  J.     The  Lord  Chief  Justice  laid  down 
the  huw  correctly  at  the  trial,  and  the  jury  drew  the 
iwoper  conduaion  from  the  facts  before  them;  there  is. 
no  reason,  therefor^  for  granting  a  new  trials  and  the 
present  rule  must  be 

Dischaif^ 
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Jones  and   Another,  surviving  Executor?  of        Ma/g. 
James  Jones,' deceased,  v.  Rachel  Jones. 


ri'i 


I^HE  PlaintifTs  declared,  on  a  promissory  note  (made  pUiB(i0a  sued 

by  the  Defendant  and  another  person  in  favour  of  ^  executors, 

upoQ  Si  count 
the  testator  in  IS08,  and  payable  on  demand,)  and  also  which  alleged 

for  money  lent,  interest,  money  had  and  received,  money  that  the  De- 
paid,  and  on  an  account  stated.  tS  d«ith*rf 
There  were  thirteen  counts  on  promises  made  to  the  the  testator, 

testator  in   his  lifetime.     The  fourteeutli  count  stated  *"o^ntedwith 

the  PlaintiA, 
that  the  Defendant,  being,  in  the  lifetime  of  the  tes^  ^  e^iecaton,    • 

tator,  indebted  to  him   on  a  promissory  note,  and  for  concemliig 
money  lent,  &c.,  and  the  money  being  unpaid  at  the  due  fiwn'Sifr^ 
death  of  the  testator,  afterwards  promised  the  executors  Defendant  to 

to  pay  them.  *•  Plaintiffs, 

as  executors. 
The  fifteenth  count  alleged,  that  the  Defendant,  after  and  that  the 

the  death  of  the  testator,  accounted  with  the  Plaintiffs  I^efendant, 

i>  I  n  upon  that  ac« 

as  executors,  concernmg  divers  other  sums  ol  money  count  bdne 

from  the  Defendant  to  the  Plaintiffs,  as  executors  as  fpuifd  indebted 

aforesaid,  before  that  time  due  and  then  unpaid  ;  that  ^^  "'*  "  "* 

,  fcutors,  pro- 

the  Defendant  was  found  in  arrear  upon  that  account,  inised  them,  as 

and  indebted  to  the  Plaintiffs  as  executoi*s,  and  being  P^^utors,  to 

«o  indebted,  promised  the  Plaintiffs,   as  executors,   tp  Held,  that 

pay  them.  it  appeared  on 

The  Defendant  pleaded  that  the  cause  of  action  did  ^^|V;^"''  ^* 

not  accrue  within  six  yeai*s,  upon  which  allegation  issue  might  have 

was  joined.  sued  in  their 

own  rtirht  * 
The  Plaintiffs,  in  fact,  relied  on  a  revival  of  the  debt,  ^nd  that,  * 

bv  a  promise  made  to  them  after  the  death  of  the  tes-  therefore, 
lator,  and  within  six  years;  but  they  were  nonsuited;  ^j^!^^^* 
and  upon  thii  nonsuit,  the  prothonotary,  upon  taxation,  liable  to  cotta. 
allowed  the  Defendant  her  costs ;  whereupon 

Vol.  I.  '  S  Peake 


V, 
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T^fS*  Peake  Serjt.  obtained  a  rule,  calling  upon  the  Defenil- 

^^'-  ant  to  shew  cause  why  the  prothonotary  should  not  re- 

view his  taxation  of  costs. 

Lawes  Serjt.  shewed  cause.     It  was  formerly  held^ 
that  the  executor  when  nonsuited  would  be  exempt  IVom 
costs,  if  the  sum  which  he  proposed  to  recover  would 
be  assets  in  his  hands;  that  rule,  however,  has  been 
abandoned,  and  it  is  now  clearly  established,  that  the 
executor  is  only  exempt  wberef  be  necessarily  sues  as 
^<^tiutor»  aTid  tliai  wherever  he  has  the  power  of  suing 
in  his  own  right,  without  naming  himself  executor,  he 
shall  pay  costs  if  he  be  nonsuited,  though  he  sue  as 
^xccotor,  and  the  sum  to  be  recovered  would  be  assets 
in  his  kand.     Thus,  in  an  .<iction  on  bond,  the  executor 
wivD  ftuls  shall  not  be  liable  to  costs,  though  the  breach 
of  condition  assigned  be  a  breach  in  the  time  of  tlie  ex- 
ecutor, because  the  bond  is  the  foundation  of  the  action, 
and  the  Plaintiff  cannot  sue  on  that,  without  naming 
kimself  executor.     Portman  v.  Caiie.  {a)     But  where  the 
action  Was  for  money  had  and  received  by  the  Defend- 
ant after  the  testator's  death,  to  the  use  of  the  Plaintiff's 
wife,  as  executrix,  the  Plaintiff^   having  failed  in  the 
(action,  was  held  liable  to  costs.  Goldt^iwayic  v.  Peirie.  (b) 
So,  in  an  action  of  trover,  where  the  conversion  niu  in 
the  time  of  the  executor.^    Bollard  v.  Spencer  (c),  HoUis 
v%  Smith,  {d)     In  Cockerill  v.  Kyiiastofi  (c)  the  conversion 
to  which  the  evidence  was  directed  was  in  the  testator's 
time.     In  the  present  case,  for  the  matters  stated  in  the 
fifteenth  count,  the  PlaintiiKf  might  have  sued  in  their  own 
right;  and  Jones  v.  Wilkon  [f)  is  the  same  case  as  the 
present.     (Per  Curiam.     1 1  th    Modem  Bepotis  is  not 


{h)  s  T.R.23A'  W  4T.R.%jy. 

ic)  7  T.R.  3^8.  (/)  XI  Mod,  2s^' 

esteemed 
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esteemed  a  book  of  aulliojrity.)  The  cause  of  atttioo  m-  .iM9* 
cruing  to  tbe  PlaintiA  ia  rigbt  of  tbetr  test^toMKasbaired 
by  tbe  HaUite  of  UinitationB»  and  the  action  was  brongbl 
on  tbe  subsequent  firomise,  which  was  a  new  eauae.af 
action.  In  Bull  v.  Palmer  {a\  as  reported  in  ^r  71 
Janes  and  Keblef  the  account  stated  was  with  raforem^ 
to  A  debt  due  to  the  testator,  and  created  no  new  canar 
of  action^  but  only  ascertained  the  old  cause,  which  sliU 
remained  the  debt  of  the  testator. 

Peakef  in  support  of  his  rule.     The  account  having 

been  entered  into  by  the  Defendant,  with  reference  to  a 

debt  originally  due  to  the  testator,  tbe  PlaintiA  viere 

obliged  to  aoe  as  executoBs,  and  could  not  have  recovered 

had  they  sued  in   Uieir  own  right     The  aabaequent 

{iKoraise  did  ncyt  create  a  new  debt,  but  only  affiwded 

available  eFidenee  of  the  old.     Evidence  of  an  account 

aiade  in  respect  of  the  proaaissory  note  noqld  only  be 

admissible  under  an  allegation  of  an  accoopt  widi  the 

Plaiutifis,  as  executors  t   there&re,  althoogh  tthePlainr 

tifis  might,  under  tbe  fifteenth  count,  recover  on  an 

aocount  stated  with  ihem  in  their  oiwn  right,  yet  tJberi^  i^ 

noihing  on  the  faoe  of  liie  count  which  wpuid  eMiu4e  |t 

recovery  ki  the  right  of  die  testaiior ;  and  tb«  Flaiql^ 

are  not  liable  to  costs,  uoless  k  appears,  upon  tb^  fiiKDe 

of  the  count,  that  they  might  have  sued  in  their  own 

right.    In  the  oaaes  relied  on  it  has  appeared  -on  the 

btse  of  the  count,  that  the  Plaintiff's  naiaiiig  bimsalf 

.executor  was  unnecessary ;   as  in  GoUUItminfie  v.  Petrte^ 

where  the  suit  was  for  monqr  iiad  and  reoswred  by  ithe 

Defendant  after  the  death  of  the  testator,  not  only  ijke 

.promise  Jbut  tbe  cause  of  action  appeared,  on  ibe  iace  of 

the  proceedings,  to  baive  accrued  to  tbe  executor  in  lus 

own  right.     S(h  in  tbe.dases  in  trover,  Ihe  cpnvemOPy 

(i?)  a  Lev.  t6s*    3  i^<r^«  6a6.  643*     Tbo.  Joaesf^j* 

S  2  which 
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I82S.       which  was  the  cause  of  action,  occurred  after  the  death 
of  the  testator ;  so  that  it  necessarily  a|:^)eared9  on  the 
fiice  of  the  declaration,  that  the  Plaintiff  might  have 
sued  in  his  own  right ;  but  where  on  the  dedaration  it 
has  appeared  he  must  sue  as  executor,  he  has  been  hoiden 
excused  from   costs,   though    the   immediate  cmuse  of 
action  arose  after  the  death  of  the  testator,  as  in  Port' 
man  V.  Cane^  TattersaU  v.  Groote  {a\  Cooke  ▼.  Lucas*  {b) 
Bull  y.  Palmer  is  decisive  of  the  present  question.  There 
the  account  stated  by  the  Defendant,  with  the  Plaintiff, 
being  in  respect  of  a  debt  due  to  his  testator,  it  was 
hoiden  he  would  have  been  nonsuited,  if  he  had  declared 
in  his  own  right ;    and  nothing  appearing  upon  the  face 
of  the  decclarntion  to  shew  that  the  accounting  was  not 
in  respect  of  a  debt  due  to  the  te:>tator,  or  that  the 
Plaintiff  could  have   sued   in   his  own   right,  he  was 
hoiden  exempt  from  costs.     If  the  fifteenth  count  had 
been  demurred  to,  or  a  motion  were  to  be  made  in 
arrest  of  judgment,  on  the  ground  of  misjoinder,  the 
Court  would  say  it  must  be  presumed,  that  the  account 
stated  was  in  respect  of  a  debt  due  to  the  testator ;    so 
that  if,  on  this  occasion,  the  Court  should  hold,  that  it 
can  only  comprehend  an  account  stated  with  the  Plain- 
tifis  in  their  own  right,  the  count  must  be  read  in  dif- 
ferent ways  on  different  occasions. 

Pakk  J.  I  am  of  opinion,  that  tlie  taxation  by  the 
prothohotary  is  right.  The  argument  for  the  Defend- 
ant is  founded  on  the  case  of  Bull  v.  Palmer,  which 
was  decided  in  the  time  of  Charles  the  Second ;  though 
the  object  of  the  courts,  of  late,  has  been  to  restrain  the 
rule  which  has  existed  in  favour  of  executors.  Still, 
where  the  cause  of  action  and  the  promise  are  laid,  as 
accruing  in  the  time  of  the  testator,  executors  are  ex- 

empt 
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empt  from  costs.     But  it  was  laid  down,  in  Hollis  v.  '     \^2S. 
Smithy  which  was    decided   in     1808,    and   by  ManS' 
afield  C.  J.  in  J  80ii  (a),    "  that  where  an   executor  may 
declare  in  his  own  right,  he  shall  be  liable  for  costs." 
In  TattersaU  v.  Groote^   Lord  Eldon,    in   effect,   sup- 
ports the  same  doctrine,   because  that  was  an  action 
of  covenant ;    and   though   the   breach  was  after   the 
death  of  the  testator,  the  PlaintifiF',  in  order  to  shew  a 
right  to  declare  on  the  deed,  was  obliged  to  sue  as 
executor.     The  only  question  here,  is,  whether,  upon 
the  face  of  the  declaration,  it  does  not  appear  the  Plain- 
tifis  might  have  sued  in  their  own  right.     They  say, 
**  that  after  the  death  of  the  testator,  the  Defendant  ac- 
counted with  them  as  executors,  concerning  sums  due 
from  the  Defendant  to  the  Plaintifis,  as  executors,  and 
upon  that  account,  being  found  indebted  to  the  Plain* 
tiffs,  as  executors,  promised  the  Plaintifis,  as  executors, 
to  pay  them."  If  they  meant  to  shew,  that  the  account- 
ing was  of  sums  due  in  the  time  of  the  testator,  they 
ought  to  have  said,  the  Defendant  accounted  with  them, 
as  executors,  concerning  sums  due  from  the  Defendant 
to  the  testator.     I  think  it  appears  on  this  count,  that 
the  Plaintiffs  might  have  sued  in  their  own  right,  and, 
therefore,  the  present  rule  must  be  discharged. 

BuRROUGH  J.  By  reference  to  Sir  T,  Jones's  reports, 
it  appears,  that  the  case  of  Bull  v.  Palmer  is  no  autho- 
rity for  the  position  which  is  maintained  on  the  part  of 
the  Defendant,  because  the  account  stated  in  that  case 
appeared  to  be  concerning  a  debt  due  to  the  testator. 
We  have  been  pressed  with  the  argument  as  to  what  we 
should  hold,  if  the  6fteenth  count  were  demurred  to  on 
the  ground  of  misjoinder ;  it  will  be  sufficient  to  decide 
that  point  when  it  shall  arise:   but  if  it  were  necessary 

(tf)  In  Crimstead  v.  SbirUy^  z  Taunt,  119. 

S  3  now 
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iiowj  I  should  say  that  there  is  no  misjoinder,  because 
whatever  is  recovered  under  the  count  will  be  assets. 
But  it  does  not  appear  on  the  face  of  the  count,  that  the 
Plaintifis  were  bound  to  sue  as  executors,  which,  if  the 
dUise  of  action  accrued  to  them  on  a  matter  arising  in 
the  time  of  the  testator,  they  ought  to  have  shewn ;  the 
accounting  described  is  dearly  one  on  which  the  Plain- 
tiffs might  have  sued  in  their  own  right. 

Rule  discharged,  {a) 
(«)  Dallat  C*  J«  wae  absent 


IN  THz  Fourth  Yeah  oj?  GEO.  IV.  99§ 

1828% 


Iq  the  Matter  of  William  Henry  RochfoW*       Majtdi 

J/f/'ILLIAM  Henty  Bochfoif^  ft  prisoner  in  the  FUet^  The  derfe  dT 
having  obtained  discharges  in  twelve  actions  uncler  ^    s^"  ^ 
which  he  had  been  detained  in  custody,  the  warden  of  toQ  ia  entitled 
ilie  Fleet  demanded,  and  obtained  from  him,  prevtoos  *®  *^ ^ 
to  his  enlargement,  among  other  fees,  which  were  vndis-  ^^^  action 
puted,  1/.  10s.  for  the  clerk  of  the  papers,  fttim  wluch  a 

The  warden  of  the  Fleet  having    been   called   on,  .^u!!!^," 
under  a  motion  made  by  Fell  Serjt.,  **  to  shew  cause 
why  he  should  not  repay  to  the  said  W.  H.  Rochforf  the 
sym  of  I/.  105.,  the  same  having  been  taken  by  the  said 
warden  for  fees  which  were  not  legally  due  to  him," 

Vaughan  Scrjt.,  for  the  warden,  stated,  that  by  a  rule 
or  order  of  this  court,  made  in  Easter  and  Trinity  terms, 
13  G.  1.,  1 1*21  J  it  was  ordered,  *^  that  on  a  prisoner's  dis-^ 
charge,  there  is  due,  and  ought  to  be  paid  to  the  clerk  of 
the  papers  for  every  action  2s.  6d. :"  that  this  appeared 
to  be  an  ancient  fee  at  that  time,  and  had  been  deman^eii 
and  paid  ever  since,  though  it  did  not  appear  in  the  list  of 
fees  on  the  tabic  hung  up  in  the  prison  under  the  acts 
of  2  G.  2.  c.  22.   and    32  G.  2.    c.  2S.,  that    table  and 
rtiose  acts  applying  only  to  the  warden's  fees,  whieh 
were  settled  by  another  rule  of  court  4n  1729. 

Pell  Serjt.  contended  that,  under  the  provisions  of 
those  acts,  no  fee  could  be  taken  for  the  discharge  of 
any  prisoner,  except  such  as  appeared  on  the  table  of 
Fees  publicly  hung  up,  and  that,  therefore,  the  table  framed 
under  the  authority  of  the  acts  must  be  deemed  to  have 
sui^erseded  the  authority  of  the  rule  of  court  in  1727, 

S  4  so 
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]  823*       80  far  as  that  rule  related  to  the  fees  of  the  officers  of 
the  prison  on  the  discharge  of  prisoners. 


In  the  Matter 
of  RoaiFOBT. 


The  Court  said  that  this  was  a  question  of  nicety, 
arising  on  the  construction  of  the  orders  o|*  the  court 
and  the  acts  of  parliament  taken  together.  They, 
therefore,  commended  the  warden  for  requiring  the  See, 
(which,  as  a  trustee  for  his  successors,  he  was  bound, 
after  a  usage  of  more  than  ninety-six  years,  not  to 
abandon  without  an  order  of  the  court,)  and  having 
stated '  that  he  obtained  his  appointment  entirely  from 
his  known  character  for  probity  and  humanity,  took 
time  to* consider. 

Their  ultimate  decision  was  now  delivered  by 

'ipAiiK  J.  The  Court  upon  consideration  think  this 
rule  must  be  discharged :  when  the  case  is  looked  into^ 
vhcw  is  no  difficulty  in  it.  In  Easter  term  13  G.  1.,  I727j 
^Eyj'c  C.  J.  and  the  other  Judges  of  this  court,  made  a 
4^ilc  of  court  regulating  the  fees  which  should  be  taken 
by  the  warden  ot*the  Fleets  and  ordering  also,  2s,  6d.  to 
be  paid  to  the  clerk  of  the  papers  upon  each  discharge. 
If  that  rule  continues  in  force,  there  is  no  colour  for  this 
application,  for  the  fee  in  question  is  not  taken  for  the 
warden  of  the  Fleet^^  but  for  the  clerk  of  the  papers.  In 
1729,  an  act  was  passed,  (2  G.  2.  c.  22.)  which  was 
afterwards  incorporated  in  the  lords'  act;  it  was  there 
enacted,  ^^  that  a  table  of  fees  should  be  settled  by  the 
justices  and  hung  up  in  the  prison  ;  and  that  no  gaoler^ 
or  keeper  of  any  gaol  or  prison,  should  demand,  take  or 
receive,  directly  or  indirectly,  of  any  prisoner  or  pri- 
soners for  debt,  any  other  or  greater  fee  or  fees  what- 
soever, for  hi3,  her,  or  their  commitment,  chamber  rent, 
release  or  discharge,  than  what  should  be  mentioned  and 
allowed  in  such  list  or  table  of  fees,  so  to  be  enrolled, 
registered,  and  hung  up  as  aforesaid/'     In  pursuance  of 

this 
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ihu  act,  the  Judges  of  this  court  settled  a  table  of  fees        1825. 
which  is  now  hung  up,  and  which  the  warden  has  re-       ^*"i^tter 
ceived  ever  since.     But  that  statute  relates  on]y  to  the  of  RadBiORT* 
fees  to  be  taken  by  the  waitlen ;  it  does  not  touch  those 
•which  are  claimed  by  the  clerk  of  the  papers,  while  the 
order  of  1 727  applies  particularly  to  the  demands  by  the 
clerk  of  the  papers.     Nor  is  this  to  be  considered  an  in- 
direct taking  by  the  warden  ;  because  the  report  of  the 
commissioners  on  the  duties,  salaries,  and  emoluments 
in  courts  of  justice,  expressly  recc^nises  this  fee,  and 
says,  that  the  clerk  of  the  papers  has  no  other  salary : 
the  commissioners  further  state,  that  the  fee  was  settled 
by  a  rule  of  court  of  1727,  has  been  invariably  received 
since  that  time,  and  was  probably  an  ancient  fee  then. 

Under  these  circumstances  we  think  the  present  rule 
must  be  discharged,  though  withbut  costs,  as  it  was 
natural  the  application  should  be  made,  the  fee  not  ap- 
pearing on  the  public  table. 

Rule  discharged  accordingly. 


DODDINGTON   t>.   HUDSONk  Mny  12»> 

*T*ADDY  Serjt.  moved  in  this  case  for  a  new  trial,  Inaniction 
which  was  opposed  by  Peake  Seijt.  rreVCTtion«r 

Their  arguments,  as  well  as  the  ground  of  the  motion,  for  an  injuiy 
sufficiently  appear   in   the  following  judgment   of  the  ^^}^  '»•• 

Court,  which  was  delivered  by  a  stranger,  iIm 

tenaat  in  pot- 

ParK  J.     This  Was  a  rule  to  shew  cause  why  there  ^ropelentwit* 
should  not  be  a  new  trial,  as  it  was  alleged  on  account  ness  to  pitHrt 
of  the  improper  reception  of  a   witness,  by  the  Lord        *nj»"7« 
Chief  Btiron* 

A  re- 
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A  reversioner  bad  brought  an  action  against  tbe  I>e« 
fendant  for  an  injury  done  to  his  inheritance :  he  e^ed 
his  tenant  to  prove  the  encroachment ;  the  tenant  was 
objected  to  by  my  Brother  Taddy,  as  an  interested 
witness.  But  the  Lord  Chief  Baron  allowed  him  to 
be  examined,  reserving  the  point.  I'be  question  \i^ 
whether  he  was  properly  received  ?  There  is  no  donbt 
that  tlie  ancient  rules  of  evidence  re^)ecting  the  codw 
petency  of  witnesses  have  been  much  narrowed ;  and 
the  courts  have  endeavoured  as  much  as  possible  to  kt 
the  objection  go  to  the  credit,  rather  than  to  the*  com* 
petency  of  the  witness :  this  was  Lord  Mim^fiM$ 
course :  but  long  before  his  time,  when  Lord  Hardmeke 
was  Chief  Justice  of  the  Court  of  King's  B^nch  (17^) 
be  said,  ^^  whenever  an  objection  of  this  sort  wgs  made 
at  Nisi  Prius  before  him,  he  was  always  inclined  t^ 
restrain  it  to  the  credit  rather  than  to  the  competency 
of  the  witness,"  Rex  v.  Bray,  (a)  But  the  rule,  wbiob 
governs  our  decision  in  this  case,  is  to  be  found  in  Bent 
V.  Baker,  (b)  Lord  Kenyon  says,  "  wherever  there  are 
no  positive  rules  of  law  against  it,  it  is  better  to  receive 
the  evidence  of  the  witness,  making,  nevertheless,  such 
observation  on  the  credit  of  the  party  as  his  situation 
requires."  The  general  question  on  the  voir  dire  amounts 
to  this,  whether  the  event  in  that  cause  will  affect  his 
interest.  "  I  must  acknowledge,"  says  his  Lordship, 
^^  there  have  been  various  opinions  upon  this  subject, 
and  it  is  impossible  to  reconcile  all  the  cases.  I  think 
the  principle  to  be  extracted  from  them  all  is  this,  if  the 
proceedings  in  the  cause  cannot  be  used  for  him,  he  is 
a  competent  witness,  although  he  may  enteitain  wishes 
upon  the  subject,  for  that  only  goes  to  his  credit  and  not 
to  his  competency;  as  where  he  stands  in  the  same 
situation  with  the  party  for  whom  he  is  called  to  give 

{a)  Ca,  Temp,  Hardiu.  360.  (b)  3  T.R.%t, 

evidence 
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%vid«Bce-^or  where  a  father  is  giving  evidence  for  his        1828* 
son  —  but  this  does  not  render  him  incompetent;  and   fygoHXtoam 
.sacfa  ctrcumstances  are  always  open   to  observation."  «. 

Tbia  case  was  decided  after  great  consideration :  it  was  Hudson. 
originally  in  this  court,  but  taken  upon  a  bill  of  ex- 
ceptions to  the  Court  of  King's  B«ich,  where  the 
opinion  of  Lord  Loughbaroughf  that  the  witness  was  not 
competent^  was  overruled,  and  no  writ  of  error,  though 
threatened,  was  ever  brought  on  the  judgment  of  B>  B. 
But  that  case  has  been  frequently  since  referred  to  and 
ooofirmed)  as  in  Jbrdaine  v.  Lashbrooke,  (a)  In  Smith 
T*  Prager  (6),  Lord  Kenyon  says,  they  are  now  called 
4Upon  to  review  their  decision  in  BerU  v.  Bakery  he  then 
adopts  and  confirms  the  rule  there  laid  down,  states  it 
metre  fully  and  quotes  all  his  autliorities :  his  Lordship 
8i^s^  *^  the  case  of  Bent  v.  Baker  laid  down  a  clear  and 
certain  rule,  by  which  I  have  ever  since  endeavoured 
to  regulate  my  opinion  in  causes  coming  before  me  at 
Hisi  Priusy  though  probably  I  may  not  have  decided 
pfoperly  in  every  instance,  when  called  upon  to  form  an 
opinion  on  the  sudden.  The  rule  there  laid  down,  was, 
that  no  objection  should  be  made  to  the  competency  of 
a  witness  upon  the  ground  of  interest,  unless  he  were 
directly  interested  in  the  event  of  the  suit,  or  could  avail 
himself  of  the  verdict  in  the  cause,  so  as  to  give  it  in 
evidence  on  any  future  occasion  in  support  of  his  own 
interest."  And,  subsequently,  in  Forrester  v.  Pigou  (a), 
the  above  rule  was  not  impugned  by  the  Court  of  King's 
Bench,  after  Lord  Ellenborough  had  long  presided 
there ;  but  there  the  case  was  sent  back  to  ascertain  the 
fact^  whether  the  Defendant's  witness  who  had  paid  the 
loss,  had  not  entered  into  a  bargain,  that  if  the  Plaintifis 
failed  in  the  action  against  the  then  Defendant  Pigotif 
he. was  to  receive  back  the  money  he  had  paid  ?     For, 

(a)  7  r.  R.  6oi.  (^)  UU.  6o.  (c)  i  M.  ^  S.  9. 

if 
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18?3.       '^  ^)  ^^  ^^  directly  interested  in  procuring  a  Terdict 

"^  ■■v»y"'     for  the  Defendant. 

Thus  it  stands  upon  authority  as  to  the  general  point* 

Hudson.      Now  we  have  looked  with  great  anxiety  to  see  whetheir 
the  Defendant  could  gain  or  lose  by  the  event  of  this 
suit :  but  we  are  unable  to  discover  the  possibility  of 
that  fact.     Neither  can  this  verdict  be  given  in  evidence 
for  or  against  him,  in  any  action  for  or  against  him.    If 
the  Plaintiff  recover  a  verdict,  the  damages  are  entirely 
to  himself  for  the  injury  done  to  his  inheritance ;  he  b 
not  bound   to  lay  out  a  single  fiirthing,   during  the 
tenancy,  nor  if  the  witness  should  bring  an  action  for 
the  injury  done  to  his  possesion,  can  the  Plaintiff's 
verdict  in  any  way  directly  or  indirectly  be  used  for 
him.     It  is  true,  the  witness  may  have  his  wishes,  and 
his  situation  may  have  created  a  bias  on  his  mind :  bat 
that  circumstance  existed  in  all  the  other  cases :  it  may 
subject  the  witness  to  observation,  it  may  affect  hii 
credit  with  the  jury ;  but  it  does  not,  in  our  opinion, 
destroy  his  competency.     And  surely  a  person  in  the 
situation  of  this  witness  cannot  have  a  stronger  bias  on 
his  mind,  than,  where  two  actions  are  brought  for  the 
same  assault  against  two  persons,  the  Defendant  in  one 
cause,  who  may  be  a  witness  for  the  other  Defendatit, 
must  have,  in  giving  his  testimony. 

This  point  must  often  have  arisen  :  no  case  has  been 
cited,  where  a  witness  of  this  description  has  been  re- 
jected :  for  neither  the  case  of  Doe  dent.  Foster  v.  WH" 
liams{a)y  (that  a  tenant  in  nn  ejectment  cannot  be  a 
witness  for  his  landlord  to  maintain  his  own  possession ;) 
nor  that  of  Pr/kc  v.  Crouch  (6),  (that  a  man  cannot  be 
a  witness  for  another  where  they  both  claim  under  the 
same  deed,)  have  any  bearing  on  the  point  under  di^ 
cussion.     We   have   reason   to  believe  such  witnesses 

(fl)  Cowp.  6%i,  (b)  I  Ld,Rajm.  730. 

have 
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liave  been  constantly  admitted,  and  we  have  been  in- 
formed,  that  in  one  case  on  the  northern  circuit,  though 
we  have  not  obtained  the  name  of  the  case,  such  an 
ol]gection  was  lately  made,  overruled,  and  no  application 
made  to  set  aside  that  decision. 

However,  in  the  absence  of  authority  on  the  par- 
ticular point,  admitting  it  to  be  a  novel  case,  we  violate 
no  rule  of  law,  we  oppose  no  authority ;  but  on  the 
contrary,  by  deciding  that  this  rule  ought  to  be  dis- 
dharged,  we  support  the  general  principle,  that  where 
the  verdict  <mnnot  be  given  in  evidence  for  or  against 
the  witness,  and  where  he  can  derive  no  benefit  from 
the  testimony  he  gives,  whatever  his  wishes  may  be,  his 
testimony  ought  not  to  be  excluded. 

Rule  discharged. 


861 

IS£S. 

DODMNGTqMr 
UVDBCmg 


Mayor,    Assignee  of  Pync,  a  Bankrupt,  t\ 

Croom£. 


Uajtt. 


jP  YNE  was  letssec  to  the  Defendant,  of  a  house  in  A  bankrupt 

Mary-le-bonej  and   at  Christmas,  1819,   owed  tlie  P^^J^^^aftf 

•^  '  '  '  as  act  of  bank* 

Defendant  87/.  1 O5.,   for    five  quarters'   rent.     In  No-  niptcy,  to  dit- 

vembeTy  1819,  Pyne,  having  been  for  more  than  a  twelve-  P*^  ^^  ^}* 
month   before  that  time,   and   being  then  in   custody  ^^f  a  benefi- 
wkhin  the  rules  of  the  Fleei^  proposed  to  sell  his  term  cial  lease ;  the 
in  the  Defendant's  house,  for  '2201,  to  Mr.  Thompson,  f^^^ 

unleufife 
<|uarters'  rent  due  to  the  landlord  were  first  paid ;  after  negociation  between  the 
bankrupt  and  the  landlord,  who  knew  the  bankrupt's  situation,  the  rent  was  paid  out 
of  the  money  which  the  purchaser  had  agreed  to  give  for  the  lease,  there  being  at  the 
time  of  the  transaction  no  distress  on  the  premises,  but  the  landlord  having  a  rig|it 
of  re-entry : 

Held,  that  ihe  bankrupt's  assignee  could  not  recover  from  the  landlord  the  rent  so 
paid  hinu 

Thompson 
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|ig93,  Thompson  reftised  to  purchase,  except  on  the  terms  of 
the  87/«  105.,  which  would  be  due  for  rent  at  ChrishmaSf 
being  previoufily  discharged.  A  correspondence^  tiiev»- 
upon  ensued  between  Pyne  and  the  Defendftnt,  in  whicli 
it  was  agreed,  that  Thompson  should  pay  the  Defendant 
the  87L  IQs.  rent  arrear,  out  of  the  ^20L  which  he  was 
to  give  for  the  lease;  and  the  87/.  IQs.  was,  aocorduigly, 
shortly  afterwards,  paid  l)y  Thompson  to  the  Defendant^ 
who  all  along  knew  of  Pyne's  insolvency  and  incarceration. 
The  assignment  to  Thompson  was  made  in  Noveaiferj 
1819,  when  one  Henry  Morland  gave  up  the  indenture 
of  lease  from  Defendant  to  Pyne^  being  first  paid  a  ddit, 
for  which  he  held  the  lease  as  a  security.  At  the  time  of 
the  assignment  there  were  lio  goods*  in  Pyn^%  house, 
which  had  been  for  some  time  unoccupied.  But  the  De^ 
fendant's  lease  to  Pyne  contained  a  clause  of  re-entry,  ij 
the  rent  should  he  unpaid  by  the  space  of  21  days,  next  after 
either  of  the  days  appointed  for  payment^  or  upon  breach 
of  any  of  the  covenants  contained  in  the  lease. 

On  the  31st  o{  Januajy,  1822,  a  commission  of  bank* 
nipt  was  sued  out  against  Pyne^  his  incarceration,  which 
had  commenced  in  September^  1818,  being  the  act  of 
bankruptcy. 

The  Plaintiffs,  as  assignees  of  Pyfie^  tlien  sued  tiie 
Defendant,  for  the  B//*  10s.,  paid  to  him  by  Thompson^ 
as  money  had  and  received  to  the  Plaintiff's  use,  the 
money  having  bieen  paid  after  an  act  of  bankruptcy,  of 
which  the  Defendant  was  cognisant,  and  the  Defendant, 
at  the  time  of  the  receipt,  being  privy  to  the  insolvency 
of  the  bankrupt. 

At  the  trial  before  Dallas  C.  J.,  London  sittings  after 
last  Michaelmas  term,  the  foregoing  facts  were  made  out, 
when  the  jury,  under  the  direction  of  his  Lordship,  found 
a  verdict  for  the  Defendant,  leave  being  given  to  the 
Plaintiffs  to  move  to  set  aside  this  verdict,  and  enter  a 
verdict  for  the  Plaintiffs  for  87/.  IO5. 

Taddy 


IN  THE  Fourth  Ykau  of  GEO.  IV. 
Tadify  Serjt  having  obtftined  a  rule  to  Uiat  effect, 

Ijens  and  Lafwes  Serjts.  shewed  cause.  The  Defend- 
ant, on  condition  of  receiving  the  87^  IO5.,  waived  the 
right  he  had  to  distrain  for  it  cxi  any  goods  which  an 
assignee  might  place  on  the  premises ;  and  without  such 
a  waiver  no  purchaser  could  be  found.  He  also  waived 
the  right  of  re-entry  which  had  accrued  to  him  on  non- 
payment of  the  rent,  and  which  if  he  had  asserted, 
JUorland*8  debt  would  still  have  been  a  claim  on  the 
bankrupt's  estate.  The  estate,  therefore,  has  been  ma- 
nifestly benefited  by  the  transaction,  and  the  Defendant 
has  only  received  a  compensation  for  the  relinquishment 
of  a  right  which  he  might  have  exercised  to  the  preju- 
dice of  the  bankrupt  and  his  assignees ;  so  tliat  it  is  not 
necessary  to  contend,  nor  is  it  contended,  that  this  was  a 
payment  protected  by  the  provisions  of  ii)  G.'2.;  but  it 
resembles  the  cases  where  a  creditor,  having  a  lien  oii 
the  title  deeds  of  a  bankrupt,  refuses  to  deliver  them  up, 
except  on  payment  of  his  debt;  a  payn.eht  which  has 
always  been  esteemed  valid,  as  against  any  claim  011  the 
part  of  the  assignees ;  Steveiison  v.  Wood  {a)  is  in  point  for 
the  Defendant ;  for  though  in  that  case  there  were  goods 
pn  the  premises  which  the  Defendant  might  have  inune- 
diately  distrained,  and  in  the  present  case  there  were 
none,  yet  the  Defendant's  right  to  distrain  was  the  same 
in  both ;  and  it  is  immaterial  whether  the  right  be  ex- 
ercised on  goods  actually  at  hand  or  on  goods  which 
may  come  to  hand  at  any  subsequent  period. 

Taddy  Serjt..  There  being  no  goods  on  the  premises 
at  the  time  the  Defendant  received  the  money,  he  aban- 
doned nothing  from  which  he  could  have  derived  any 
advantage ;  and  instead  of  distraining  on  goods  which 
might  be  subsequently  ploccd  on  the  premises,  he  ought 
to  have  proved  his  debt  under  the  commission ;  so  that 

(a )  5  Esp*  N.  P.  C.  2C0. 

the 
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the  case  is  at  once  distiDguishable  from  Stevenson  t.  IVbod^ 
and  differs  from  those  in  which  the  bankrupt  or  his 
assignees  have  no  other  means  of  obtaining  property 
over  which  a  creditor  may  have  a  lien,  but  by  psyu^ 
that  creditor's  debt.  There  being  no  clause  of  cesser 
in  the  Defendant's  lease,  he  could  not  re-enter  upon 
non-payment,  unless  he  had  made  a  demand  with  all 
the  requisite  technical  formalities  on  the  day  of  pay- 
ment ;  and  that  not  having  been  done,  he  had  in  fact 
no  right  of  re-entry  at  the  time  he  received  this  payment. 
IPark  J.  Doe  d.  Schokfield  v.  Akxander  {a)  decides  the 
contrary.]  The  Defendant's  is  undoubtedly  a  case  of 
great  hardship,  but  in  that  respect  it  docs  not  difier 
from  any  others,  in  which  parties  have  been  obliged  to 
refund  payments  made  afler  an  act  of  bankruptcy ;  he 
must  prove  under  the  commission,  and  stand  in  the 
same  situation  as  the  other  creditors,  which  is  the  less 
unreasonable,  inasmuch  as  the  Defendant  knew  all  along 
the  situation  of  the  bankrupt. 

Cur.  adv.  vuti. 


Parr  J.  We  have  considered  this  case,  and  are 
of  opinion  the  rule  ought  to  be  discharged.  The  case 
is  peculiar  in  all  its  circumstances.  A  party  who  has  a 
beneficial  lease  in  a  house,  goes  to  prison  and  becomes 
a  bankrupt.  He  has  an  opportunity  of  disposing  of  this 
lease  beneficially,  but  five  quarters'  rent  being  in  arrear, 
the  purchaser  refuses  to  take  the  lease  unless  the  rent 
is  paid.  The  bankrupt  communicates  with  his  landlord, 
and  is  allowed  to  obtain  220/.  for  the  lease,  on  paying 
out  of  that  sum  the  rent  due,  and  money  which  had 
been  lent  by  a  mortgagee ;  this  takes  place  two  years 
before  the  assignees  commence  the  present  suit ;  but  it 
is  contended,  that  as  there  were  no  goods  which  theDe« 


(a)  aif.fcf  5.515. 


fendant 
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fendant  could  distrain,  and  as  he  knew  the  situation  of 
the  bankrupt,  he  cannot  retain  the  rent  he  has  thus 
received.  We  do  not  say  this  is  a  payment  under 
19  G.  2. ;  it  does  not  come  under  the  provisions  of  that 
statute ;  but  the  case  of  Stevenson  v.  Wood  was  relied 
6h  for  the  Defendant,  and  oil  that  case  we  proceed. 
Thai  wias  an  action  for  money  had  and  received,  to  re- 
cbver  a  sum  which  had  been  paid  to  the  landlord  for  rent 
after  an  act  of  bankruptcy.  The  ground  of  law  taken 
ibr  the  Defendant  was,  that  the  landlord  had  a  right 
to  distrain  for  rent  arrear,  and  the  goods  of  the  bank- 
rupt were  subject  to  the  distress,  notwithstanding  the 
act  of  bankruptcy;  that  having  that  right  he  had  a 
power  to  waive  it,  and  to  accept  the  rent  in  lieu  of  his 
right  to  distrain.  Lord  Bllehborcugh  assented  to  the 
law  so  laid  down :  he  said,  *^  the  landlord  has  by  law  a 
right  of  distress ;  if  he  thinks  fit  to  waive  that  right  and 
accept  of  the  rent,  he  should  not  be  placed  in  a  worse 
situation  than  if  he  had  made  an  actual  distress ;  it 
would  be  a  fraud  on  his  legal  rights  to  hold  otherwise." 
In  the  present  case,  although  there  were  no  goods  on  the 
premises,  the  landlord,  had  a  right  to  distrain  on  any 
which  might  be  subsequently  placed  there;  he  had  also 
a  right  of  entry,  and  might  have  brought  an  ejectment ; 
that  right  he  has  waived  by  the  receipt  of  the  rent,  and 
the  assignees  have  derived  a  benefit  from  the  transac- 
tion, because  the  bankrupt's  estate  was  subject  to  the. 
rent  and  the  mortgage,  both  of  which  are  now  dis- 
charged, but  must  have  remained  as  proveable  debts, 
unless  the  Defendant  had  been  induced  to  accede  to  the 
transfer  of  the  lease.  Under  all  the  circumstances, 
therefore,  the  rule  must  be 

Discharged. 


a823. 


Mavor 
Croome. 
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Maji%.  FllOST   r.  BeNGOUGH. 

In  an  action  on  'T^ HIS  was  an  action  on  a  promissory  note  for  80/., 

*  Ta^dL  ^^'^  ^^*^  ^^  ^*^*  ^^^^ »  ^^®  Defendant  pleaded 

fendant  having  the  statute  of  limitations ;  and  the  Plaintiff,  at  the  trial 

pleaded  the  before  Dallas  C.  J.,  London  sittings  after  Michaelmas 

mitations,  the  ^^^  ^U  gave  in  evidence  the  following  letter  firom  the 

Plaintiff  gave  Defendant  to  the  Plaintiff  as  proof  of  a  subsequent 

in  evidence,  as  acknowledgment : 

proof  of  an  ° 

acknowledge         cc  Sir,  —  Bu$ines8  calls  me  on  the  sudden  to  Liverpool 

ment  within  '  -^ 

six  years,  the  Should  I  be  fortunate  in  my  adventures,  you  may  de- 
following  let-  pend  on  seeing  me  in  Bristol  in  less  than  three  weeks ; 
Defendant  to  Qtherwise,  I  must  arrange  matters  with  you  as  circum- 
the  Plaintiff:  stances  will  permit.     I  shall   leave  town   to-monow 

"Business  .^^ 

calls  me  to  ^ 

LiverpooL  "  H.  BertgOUgh. 

Should  I  be         <^  London^  24tb  September^  1817." 
fortunate  in  . 

my  adventures,       Dallas  C.  J.  told  the  jury  he  was  not  aware  of  any 

you  may  de-  letter  so  general  as  the  one  in  question  having  been 

me  in  Bristol;  considered  sufficient  to  take  a  case  out  of  the  'statute, 

otherwise,  I  but  that  no  evidence  had  been  offered  of  any  other 

"^"tt  *"wit1f  dealings  between  the  parties ;  and  the  jury  were  to  de- 

you  as  circum-  cide,  under  those  circumstances,  whether  the  letter  ap- 

sunces  will  plied  to  the  transaction  in  dispute. 
Defendant  did       The  jury  found  a  verdict  for  the  Plaintiff;  and  upon 

not  shew  that  being  asked,  said,  they  considered  that  the  letter  given 

there  were  any  j^  evidence  referred  to  the  promissory  note. 

besides  the 

promissory  Vaiighati  Serjt.  moved  for  a  new  trial,  on  the  ground 

the  letter  could  ^^^^  ^^^^  letter  contained  no  acknowledgment   of  the 

refer: 

Held,  that  it  was  properly  left  to  the  jury  to  decide  whether  this  letter  referred  to 
the  matter  of  the  promissory  note,  and  was  a  sufficient  acknowledgement  to  take  the 
case  out  of  the  statute. 

debt 
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debt,  and  that  it  ought  not  to  have  been  left  to  the 
jury  to  pujt  a  construction  on  it. 

Taddy  Serjt.  shewed  cause.  The  letter  contained  a 
sufficient  acknowledgment,  if  there  were  no  other  deal- 
ings between  the  parties ;  no  evidence  was  offered  of 
any  such  dealings,  and  all  that  was  left  to  the  jury  was, 
not  to  put  a  construction  on  the  letter,  but  to  say 
whether  there  were  any  other  transactions  to  which  it 
could  apply.  In  Lloyd  v.  Mauni{a\  it  was  holden  that 
a  letter,  the  terms  of  which  were  ambiguous,  ought  to 
be  left  to  the  jury. 

Vittighan.  In  Uoyd  v.  Maund  the  letter  contained 
much  more  than  in  the  present  case.  In  BeaU  v. 
Nifid  (i),  Biyley  J.  says,  ^*  the  onus  of  taking  a  case 
out  of  the  statute  of  limitations  is  upon  the  Plaintiff;"  so 
that  he  ought  to  have  shewn  that  there  were  no  other 
dealings  to  which  the  letter  could  refer.  But  even  if 
there  were  none  such,  the  letter  is  insufficiait  to  charge 
the  Defendant,  since  it  contains  no  acknowledgment 
whatever  of  any  debt,  and  according  to  Lord  Ellens 
borough  a  distinct  acknowledgment  is  necessary.  Bow^ 
croft  V.  Lomas.  {c) 

Park  J.  I  think  there  ought  to  be  no  new .  trial  in 
this  case.  Within  our  memory,  the  statute  of  limit- 
ations has  been  too  much  frittered  away ;  because,  even 
where  a  party  denied  that  he  owed  any  thing,  {Bryan  y* 
Horseman)  (<f },  **  it  b^ng  more  than  six  years  since 
he  contracted,"  Lord  EUenboroiigh  held  him  liable,  and 
in  this  court  there  have  been  several  cases  in  which  the 
evidence  of  admission  has  been  but  slight :  but  in  this 
case,  a  paper  is  produced,  which,  though  ambiguous,  is 
sufficient  to  shift  on  the  Defendant  the  onus  which  was 
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(a)  %  r.  R.  76a. 


(c)  4  3/.  ^5.458. 
{d)  4  Eaih  599- 
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hi  first  on  the  plafaiti^  andf  tlie  Defendant  might  have 
shewn,  if  he  could,  that  tfabi'e  ^^  bVde^  ^ooat^rs  to 
which  the  letter  applied.  In  Beale  v.  Nind  it  was  left 
to  the  jnrjr  to  consider,  whedier  there  was  <»ly  one 
aocotmt  to  which  the  De^dfi!nt*s  80{i^ted  adbissioii 
could  refer.  Was  it  nc^  fi^  tiieti,  thiat  this  letter  shouid 
go  to  the  jury?  Lh^  t.  lUbitnd  ii  Idi  'ixnp<yrtant  case 
lo  that  point.  The  lett^  cont^hin^  the  a^^owle^* 
meht  was  in  that  otse^  as  in  the  pr^csit,  ambigupus; 
but  Ashxorst  J.  says,  <*  though  this  letter  is  written  in 
taibigu6tt»  terms,  there  kre  somd  parts  of  it  from  which 
the  jury  might  perhaps  have  inferred  ah  acknowledgment 
of  the  debt  \  and  I  think  the;  jury  should  have  put  their 
construction  upon  it'  That  case^  toercror^  is  a  wisir- 
rant  for  the  propriety  of  what  hks  been  done  i^  the 
jlre^nt.  Wheiheir  or  no  the  jury  have  drisimi  the  right 
tijndiitton,  it  is  not  neceteary  for  us  to  decide ;  if  it 
were^  I  should  concur  in  that  conclusion. 

BUBROUOH  J.  There  is  dothtng  to  which  the  lettev 
iq[q)earfc  to  retell  but  a  prior  demand*  ^  Shotild  I  fab 
fi^rttmate  in  kny  adventures,  yon  may  depend  on  seeing  me 
ill  Bristol  s**  —  Why  ?  To  bring  down  what  his  fortune 
produced.  —  **  Otherwise  I  must  arrange  matters  with 
you  as  circumstances  will  permit."  I  think  the  jury  did 
right  in  referring  this  to  an  existing  demand.  The 
Defendant  might,  perhaps,  have  8he#n  that  there  were 
#ther  demands  to  which  the  letter  applied,  but  he  omit- 
ted to  do  so ;  and  I  think  it  was  properly  left  to  the  jury 
to  decide  whether  it  apJSlied  to  the  Plaintiff's  demand 
or  no. 

'  Rule  discharged,  (a) 

(a)  Dallas  Q.J.  was  absenty  being  unwell.  \ 
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Mackintosh  v.  Blyth.  Jwh  4. 

T^/'HEN  this  cause  came  on  for  trial,  it  was  referred  An  arbitntor 
to  a  barrister  to  ascertain  what  verdict  ouffht  to  ^^^e^JL^t 

O  WIS  fCiefTBQ 

he  given,  and  his  certificate  was  to  be  entered  up  as  the  to  certify 
▼eriict  of  a  jury.  what  verdkt 

The  arbitrator  certified  that  a  verdict  should  be  en-  tered  up»  cei^ 
tered  up  for  the  Plaintiff  for  62/.  \4s. ;   and  orally  com-  *>fi^  ^^  *^« 
monicated  to  the  parties,  that  each  should  pay  his  own  ^^^^  commii* 
costs  of  the  reference,  which  was  acceded  to  by  them.       nicated  to  tlie 

Upon  a  motion  to  set  aside  the  arbitrator's  certificate,  ^J^Ajq^ij 

the  cause  was  referred  back  to  him,  when  he  a  second  pay  his  own 

costs  of  the 
refierence ;  which  was  acceded  to  by  them. 
The  cause  having  been  referred  back  to  the  arbitrator,  he  certified  in  the  same ' 
way  a  second  timey  but  omitted  to  give  any  direction  as  to  the  costs  of  the  second 
mference  :  Held,  that  the  Plaintiff  was  entitled  to  those  costs. 

(a)  Richardson  J.  was  absent  during  this  term,  bebig  confined  to 
Ids  house  by  ill  health. 

Vol.  I.  U  time 
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Mackintosh 
Bltth. 


time  certified  to  the  same  efiect;  bat.  at  the  time  of  cer- 
tifying made  no  communication  as  to  the  costs  of  the 
second  reference,  thinking  he  had  no  authority  for  that 
purpose.  These  costs  were  claimed  by  the  Plaintiff 
before  the  prothonotary ;  but  disallowed  by  him.  Upon 
which, 

Lens  Seijt.  obtained  a  rule  nisi  for  the  prothonotary 
to  review  his  taxation,  and  allow  these  costs. 

Toddy  Seijt  shewed  cause,  contending  that  the  pro- 
thonotary ought  not  to  allow  the  costs  of  the  second 
reference,  unless  authorized  by  the  arbitrator,  the  re- 
ference to  him  being  in  effect  a  reference  of  all  the 
matters  in  difierence  in  the  cause ;  that  the  arbitrator 
having  given  no  directions,  it  must  be  inferred  the  costs 
of  the  second  reference  were  to  be  discharged  in  the 
same  way  as  the  costs  of  the  first 

Sed  per  Curiam.  The  inference  is  the  other  way ;  in 
the  absence  of  any  specific  direction  the  costs  must  fol- 
low the  verdict 

Rule  absolute. 


Jmu  4« 


Lowe  v.  Lowe. 


ia  trover,  tfw 
Court  would 
not  stay  pro- 
ceedn^gt  on  sn 
iffidannt  tron^ 
the  Defendint 
tiiit  the  csuae 
of  action  did 
not  amount  to 

40/. 


T  T  PON  an  affidavit  of  the  Defendant,  that  the  demand 
in  this  action  did  not  amount  to  405.;  that  the 
Defendant  was  applied  to  by  Plaintiff's  attorney  to  de- 
liver two  loads  of  potatoes  claimed  by  Plaintiff;  that  the 
Plaintiff  never  made  any  other  demand;  that  the  aver- 
age price  of  potatoes  in  the  Defendant's  neighbourhood 
at  the  time  of  the  Plaintiff's  demand  and  of  the  De- 
fendant's making  the  affidavit  was  6s.  a  load ;  that  the 
Plaintiff  had  filed  a  declaration  against  the  Defiandaot 


m 
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in  trover  for  potatoes,  and  never  had  any  other  claim 
against  the  Defendant, 

TIaddy  Seijt  obtained  a  r«l«  nisi  to  stay  the  pro- 
ceedings in  this  cause,  the  Plaintiff's  cause  of  action 
not  amounting  to  405.  He  cited  Kennard  v.  Jones  {a\ 
and  WelUngfon  v.  Af^ters  (&),  to  shew  that  the  applica- 
tion was  not  too  late,  and  that  it  was  not  necessary  to 
such  an  application  that  the  debt  should  appear  om 
record  to  be  under  40s.  Upon  a  question  being  put  by 
the  Court,  whetlier  there  was  any  instance  of  the  county 
oourt  holding  plea  in  trover,  he  referred  to  2  Ins^  S\l^ 
where  Lord  Coke  %Ay%y  that  county  courts  have  juris- 
diction in  all  torts  not  vi  ei  armis ;  and  argued  that 
6  Edw.  1 .  r.  8.  seemed  directed  particularly  to  torts,  al^ 
lowing  sherifis  to  hold  in  their  counties  pkas  of  trespass, 
which  originally  included  trespass  on  the  case. 

Onslow  Serjt,  who  shewed  cause,  contended  that  the 
county  courts  could  not  hold  pleas  in  trover,  the 
amount  of  the  damages  to  be  recovered  being  uncer- 
tain, and  the  action  being  frequently  resorted  to  fiar 
trying  questions  of  the  highest  pecuniary  amount.  The 
passage  in  2  Inst,  seemed,  therefore^  to  have  originate^ 
in  mistake. 

Toddy  replied,  that  the  Defendant's  affidavit  not 
having  been  traversed,  it  must  be  taken  here,  as  it 
was  in  Kennard  v.  Jones^  that  the  Plaintiff's  demand 
did  not  amount  to  AOs. 


»93. 


Sedper  Curiam.  In  Kennard  v.  Jones,  it  appeared  that 
the  cause  of  action  was  a  debt;  here,  what  the  amount 
may  be  is  altogether  matter  of  calculation.  The  rule^ 
therefore,  must  be 

Discharged. 


(a)  4T.R.  495- 


(If)  sT.R.64^ 


U  2 
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June  4* 


In  the  Matter  of  Isaacson,  Clarke,  and 

Brookes. 


A  ^^^'"^  TN  TWniVytenn,  1822,  Vaughan  Serjt.,  upon  afiBda^ 
report  is  not  ^^^  alleging  misconduct  in  the  three  persons  above 

conclusive  named,  had  obtained  a  rule  calling  on  Isaacson  and 
^^ohaJ^bem  ^^*^  *^  shew  cause  why  they  should  not  be  struck  off 
pat  to  answer    the  roll  of  attomies ;  and  upon  Brookes  to  shew  cause 

uttcrro^ones  ^|jy  j^^  jJiQuid  not  be  committed  to  the  custody  of  the 
Derore  iiimy  *%   ■%  m 

warden  of  the  Fled,  for  that  he,  not  being  an  attorney, 


but  they  may 
except  to  the 
report  on  any 
material  pomt* 
a.  Where, 
after  making 
his  report 
against  the 
parties,  the 

prothonotary 
was  directed 
to  inspect  an 
account  book 
belonging  to 
one  of  them, 
which  tended 
to  support  the 
answers  given 


had  practised  as  such  in  the  names  of  Isaacson  and 
Clarke. 

Cause  was  shewn  against  the  rule  by  Pell  Seijt.,  upon 
long  affidavits,  which  the  Court  deemed  unsatisfactory, 
and  ordered  the  parties  to  be  attached,  and  give  bail  to 
answer  interrogatories  before  the  prothonotary. 

In  Hilary  term  last  the  prothonotary  reported  the 
parties  in  contempt,  the  interrogatories  not  having  been 
sufficiently  answered. 

Considerable  discussion  then  arose  as  to  the  course  to 
be  pursued ;  the  prosecutors  contending,  that  upon  the 
parties  being  reported  in  contempt,  his  rule  ought  at 
by  the  parties,  once  to  be  made  absolute.  PeU^  on  tlie  other  side, 
. v*~  jp"  claiming  to  be  heard  again,  on  the  ground  that  the 
^tted  in  the  Court  could  not  give  judgment  or  apportion  punish* 
ifirst  instance,  ment  on  the  report  of  the  prothonotary  till  that  report 
was  nond-  ^*^^  \xexi  sifted,  and  till  it  appeared  in  what  respect 
lowed  on  his  the  prothonotary  had  deemed  the  answers  unsatisfac- 
2^  *^^^"     tory;  that  if  the  prothonotary's  report  might  be  reviewed 

before  the  pro-  in  matter  of  costs,  it  was  but  reasonable  there  should 

thonotary  the 

clerk  who  had  made  the  entries  in  the  book. 

3*  The  court  will  not  receive  affidavits  that  a  party  Is  too  poor  to  take  office 
copies  of  interrogatories  filed  against  him. 

be 
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be  an  opportunity  of  reviewing  it  in  a  case  like  the        182S. 

As  to  which,  the  Court  observed,  that  here  the  parties  of  Isaacson. 
had  been  already  fully  heard  upon  their  affidavits,  which 
was  not  the  case  with  respect  to  costs.  The  Court, 
however,  said  they  would  inquire  what  the  practice  had 
been ;  but.  they  refused  to  receive  an  affidavit  from  two 
of  the  parties,  that  they  were  too  poor  to  take  office 
copies  of  the  interrogatories. 

In  Easier  term  last,  after  allowing  Pelly  as  matter  of 
indulgence,  to  inspect  the  prothonotary's  copy  of  the 
interrogatories,  (upon  which  it  appeared  by  the  pro- 
thonocary's  marks  what  answers  he  deemed  satisfactory, 
and  what  not,)  the  Court  said. 

They  were  not  bound  to  consider  the  prothonotary's 
report  as  conclusive ;  but  would  hear  Pell^  if  he  pro- 
posed to  shew  that  answers  as  to  any  material  point 
which  the  prothonotary  had  deemed  unsatisfactory,  were 
in  substance  satisfactory  answers. 

Pell  was  accordingly  heard  at  considerable  length  in 
support  of  several  such  answers. 

It  turned  out  ultimately,  that  by  some  accident,  an 
account-book  of  Brookes^Bj  material  in  support  of  seve- 
ral of  his  answers,  had  never  been  seen  by  the  protho- 
notary, though  it  had  been  deposited  with  another 
officer  of  the  court ;  and,  in  order  to  the  inspection  of 
this  book,  the  case  was  again  adjourned. 

r 
Vaugkan^  on  the  part  of  the  prosecutors,  now  applied 

that  a  clerk,  by  whom  the  entries  had  been  made  in  this 

book,  should  be  examined  by  the  prothonotary. 

Sedper  Curiam.  The  prothonotary  not  having  de- 
clared himself  dissatisfied,  or  required  any  explanation 
of  items  in  the  book,  the  prosecutors  cannot  be  allowed 
to  introduce  oral  testimony  concerning  it. 

U  3 
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Williamson,  t^.  Sir  G£oro£  Gtoold. 


Where  tbe 
tuiety  under 
an  annuity 
deed  obtained 
an  eider  to  set 
aside  an  eze* 
CQtion  under 
whkik  he  waf 
in  custody  for 
arrears  of  the 
annuity*  upon 
entering  into 
an  account 
and  paying 
the  balance 
which  should 
be  found  due 
under  the  pro- 
insions  of  the 
deedyand  the 
principal  after- 
wards suc- 
ceed^ in  set- 
ting aside  the 
de^  itselff  the 
Court  refused 
to  discharge 
the  surety 
until  he  had 
entered  into 
an  abcounty  oe 
paid  money 
into  court  to 
cover  what 
might  ulti- 
inately  be 
found  due4 


ri"^ 


t'^HE  Defendant  having  been  taken  in  execution  under 
a  judgment  which  he  had  given  to  secure  the 
payment  of  an  annuity  granted  by  his  brother,  Henry 
Michael  Goold,  (in  respect  of  which  annuity  certain 
sums  had  been  received  by  the  Plaintiff,)  obtained  in 
Hilary  term  last  an  order  for  setting  aside  this  executton, 
upon  entering  into  an  account  and  paying  the  Plaintiff 
the  balance  that  should  be  found  due  (a)  under  the  pro- 
visions of  the  annuity  deed. 

In  Easter  term  Henry  Michael  Gocid^  upon  the 
ground  of  a  retainer  of  part  of  the  considerati€ni 
money,  succeeded  in  setting  aside  the  deed  itself,  and  a 
judgment  which  he  had  likewise  given  to  secure  tbe 
payment  of  the  annuity,  upon  paying  what  should  be 
found  due  for  principal  and  interest,  at  5  per  cent,  {b) 
Under  these  circumstances, 

Lens  Serjt.,  on  a  former  day,  obtained  a  rule  nisi  for 
discharging  the  Defendant  out  of  execution,  although  he 
had  not  accounted  or  paid  any  money  into  court  under 
the  former  rule* 

Vaughan  Serjt.  was  to  have  shewn  cause;  but  the 
Court  called  upon  Lens^  tvith  whom  was  Cross  Serjt.,  to 
support  the  rule.  They  urged  that  the  first  rule  was 
made  absolute,  on  the  presumption  that  the  annuity  deed 
was  valid ;  but  the  Court  having  since  that  time  de- 
cided that  it  was  void,  there  was  nothing  to  support  the 
judgment  and  execution  under  which  the  Defendant 
was  in  custody;  and  that  where  a  deed  is  set  aside  as 
i^ainst  the  grantor^   the  grantee  cannot  recover  the 


(a)  See  Antefiyu 


{b)  See  Ante,  234. 


con« 
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consideration  money  from  the  surety.     Sfraton  v.  Ras-       1B2S. 

fal.  (a)  r-^' 

^  Williamson 

But  the  former  rule  being  still  in  force,  no  motion  Goold. 
having  been  made  to  rescind  it,  and  the  Defendant 
having  neither  accounted,  nor  paid  money  into  court 
subject  to  an  account  to  be  taken  on  the  deed,  the 
Court  thought  they  could  not,  consistently  with  the  law 
or  justice  of  the  qase,  accede  to  the  Defendant's  appU- 
<»tion  ;  and  they,  therefore. 

Discharged  the  Rule. 


Othir  V.  Calvert.  Jwu  5. 

T^^HlS  was  an  action  of  trespass  qtiare  clauswn  JregiU  Where  the 

The  declaration  consisted  of  two  counts,  to  which  ^**''  *"  *'*• 

cause  are  ad- 
the  general  issue  was  pleaded,  and  issue  joined  thereon,  judged  to  the 

ond  ten  special  pleas    justifying  the  trespass  under   a  Defendant, 
right  of  way.     The  Plaintiff  traversed  the  right  of  way  j^ajn^coiU 
as  set  forth  in  these  pleas  and  new-assigned :   the  De-  ontheisraet 

fendant  joined  issue  on  the  traverses,  and  pleaded  not  fow'^d  for  huni 

•^  ....  the  costs  of 

l^ilty  to  the  new  assignment ;  on  which  issue  was  joined,  xht  issues,  ejc* 

A  verdict  was  found    for   the  Plaintiff,  without  da- ccpt  in  reple- 
tnages,  on  the  general  issue ;    the  issues  on  the  two  first  ^'^^^^^^^^ 
pleas  were  found  for  the  Defendant,  and  the  remaining  of  pleadings, 
issues,  except  two,  (as  to  which  the  jury  were  discharged,) 
Were  found  for  the  Plaintiff. 

In  taxing  the  costs,  the  prothonotary  had  allowed  th^ 
Defendant  general  costs  in  the  cause ;  and  the  Plaintiff 
the  costs  of  the  pleadings  on  the  issues  found  for  him. 

Pell  Serjt.  in  the  last  term  obtained  a  rule  nisi  for  the 
prothonotary  to  review  his  taxation,  contending  that  the 

U  4  Plaintiff 
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Plaintiff  was  entitled  to  the  costs  of  the  issues  found 
for  him ;  and  that  the  costs  of  the  issues  included  the 
V.  costs  of  trial  occasioned  by  those  issues,  as  well  the  costs 

Calvert.  q{  the  pleadings  on  them;  that  considerable  expense 
might  be  incurred  by  the  Plaintiff  in  preparing  to  dis- 
prove the  issues  found  for  him,  in  which  case  it  was 
but  reasonable  he  should .  be  indemnified  for  the 
charges  occasioned  by  the  Defendant's  false  pleading  (a), 
the  statute  of  ^Afme^  c  16.  s.  5.  giving  him  costs  at 
the  discretion  of  the  Court,  unless  where  in  replevin 
a  certificate  was  given  that  there  was  probable  cause  for 
such  pleading;  but  no  such  certificate  existed  in  thia 
case. 

Mr.  Prothonptary  Watlington  stated,  that  except  in 
replevin,  where  both  parties  were  actors,  the  costs  of 
the  issues  covered  only  the  pleadings  on  those  issues. 

PeU  said  he  had  cases  to  adduce,  but  upon  enquiry  it 
was  admitted  that  those  cases  were  all  in  replevin. 

Mr*  Prothonotary  Bay  expressing  an  opinion  differ- 
ent from  that  of  Mr.  Prothonotary  Watlington^  the 
Court  took  time  to  enquire  into  the  practice^  stating 
that  they  should  have  had  no  doubt,  but  for  what  had 
fallen  from  Mr.  Prothonotary  Ray.     And  now, 

Park  J.  said  he  had  spoken  on  the  subject  to  several 
of  the  Judges,  who  were  all  most  clearly  of  opinion,  that 
in  this  case  the  costs  of  the  issues  included  only  the 
costs  of  the  pleadings  on  those  issues.  That  the  point 
had  been  fully  considered  in  Benett  v.  Coster  (i),  which 
was  decided  on  the  authority  of  Vivian  v.  Blake  {c) ;  and 
it  was  there  holden,  that  where  a  p'ea  which  goes  to  the 
whole  of  the  cause  of  action  is  found  for  the  Defendant, 
the  costs  of  the  cause  go  to  the  Defendant,  and  the 

(a)  Per  Buller  J.  in  Dubcrlej         {b)  iB.^B.  465, 
V.  Page^  %  T.  JR.  391.  (e)  22  EaUt  163. 

costs 
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oo8t5  of  the  issues  found  for  the  Plain  ti£P  go  to  the  Plain*        1823. 

tiff:  but  that  by  the  costs  of  the  issues,  was  meant  the  '^  Z~' 

^  ,  Othir 

costs  of  pleadings  only.  ^, 

Rule  discharged.  Calvert. 


Blackbourn,  Demandant ;  Brown  and  Wife,       June  7. 

Deforciants. 

^HE  clerk  of  the  warrants,  enrolments,  and  estreats  The  clerk  of 

of  this  court,  havini?  refused  to  file  the  warrant  of  ^^*  warranti 
1        1  /»  1     /.  1      "**y  rcnwe  to 

attorney  m  the  above  nne,  or  to  pass  the  tine,  on  the  ^  ^  wammt 

ground  that  3/.  was  due  for  termage  fees  from  the  at-  or  pass  a  fine 
,  jr..,..  till  the  attor- 

tomey  concerned  for  the  parties,  emnteycd 

Pell  Seijt.  obtained  a  rule  calling  on  him  to  shew  by  the  paitiei 

cause  why  he  should  not  file  the  warrant  of  attorney  in  ^**  P**^  ?** 

.  termage  fees* 

the  above  fine,  and  mark  the  writ  of  covenant  with  the 
usual  stamp  of  ofiice ;  and  why  he  should  not  pay  the 
costs  of  the  application. 

The  clerk  of  the  warrants,  &c.,  by  Lens  Serjt.,  who 
shewed  cause  for  him,  stated. 

That  the  attorney  concerned  in  levying  the  fine  was 
admitted  in  1796,  and  paid  his  termage  tees  till  171)79 
since  which  time  he  had  paid  none : 

That  it  was  a  firequent  practice  for  agents  to  introduce 
their  own  names  in  warrants,  with  a  view  to  conceal  the 
names  of  the  attorneys  immediately  concerned,  and  skreen 
them  from  the  payment  of  their  arrears  of  termage ;  and 
that  in  many  instances  the  clerk  of  the  warrants  had 
been  unsuccessful  in  his  endeavours  to  ascertain  the 
name  of  the  principal,  though  in  the  present  case  it  had 
been  readily  admitted. 

He  then  stated,  that  it  had  been  the  ancient  and  in- 
variable practice  of  the  ofiice,  when  termage  fees  were 
in  arrear  from  any  attorney,  to  refuse  to  file  a  war* 

rant 
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\^'i%.  rant  for  him  till  they  were  paid:  that  this  practice  wa« 
"^  \  -^^-'  recomised  in  a  document  preserved  in  the  office,  and 
DemindAiit.  pu'^portmg  to  have  been  the  answer  given  m  1 7o3  by 
Mr.  Eyre  to  certain  complaints  made  to  the  then  com- 
missioners appointed  to  enquire  into  the  fees  of  courts 
of  justice,  from  which  the  following  is  an  extract : 

^'  Complaint.  This  ofiice  insists  upon  8(2.  every  term 
from  all  attornies,  or  else  their  clients'  business  is  stopped: 
till  about  twenty-five  years  ago,  it  was  but  4<i. 

*^  Answer.  One  4^  has  been  paid  by  the  attorneys  to 
the  clerk  for  many  years ;  and  it  is  reported,  in  the  15th 
King  Charles  the  Firsts  to  the  then  commissioners,  tahave 
been  paid  in  the  1 1  th  otEliz. :  and  the  clerk  has  paid  an 
immemorial  composition  of  11/.  is.  A(L  every  term,  to  the 
thi:^  puisne  judges,  in  lieu  of  this  money  collected ;  the 
other  4^.  is  collected  by  the  order  of  court  in  Easter  term 
the  10th  of  King  William^  1698,  for  the  use  of  the  four 
criers  of  the  court,  and  is  paid  to  them  every  term« 
This  order  directs,  that  the  fee  of  Ad.  shall  be  demanded 
from  the  attorneys  every  term,  at  the  time  c^  filing  their 
warrants,  or  signing  their  attachment,  &c." 

He  also  referred  to  the  following  rule  of  court : 

"  Easter  term,  3 1  st  year  of  King  George  the  Seconds 
Whereas  by  the  antient  custom  and  several  rules  of  this 
court,  every  attorney  ought  to  pay  to  the  clerk  of  the 
warrants,  or  his  deputy,  his  termage  fees  (being  8^  a 
term),  for  the  use  of  the  said  clerk  of  the  warrants  and 
the  criers  of  this  court,  at  the  end  of  Trinity  term,  or 
before  the  first  day  of  Michaelmas  term,  in  every  year  3 
and  whereas  complaints  have  been  made  to  us,  by  the 
said  clerk  of  the  warrants  and  criers,  that  of  late  such 
payments  have  been  greatly  neglected ;  and  that  several 
attorneys  who  are  in  arrear  for  their  termage,  in  order 
to  avoid  the  payment  thereof,  h^tve  practised  with  names 
of  other  attorneys  who  are  not  in  arrear,  but  have  duly 
paid  their  termage ;  and  that  there  is  now  a  very  con- 
siderable 
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^erable  sum  of  money  due  from  the  attorneys  for  such        I  ft2S. 

termAge :  for  remedy  thereof,  and  that  the  sai(J  clerk  of      .'ZlT/.  . 

the  warrants  and  criers  may  not  be  deprived  of  their   DettMrnktie. 

just  and  legal  fees,  it  is  ordered,  that  every  attorney  of  this 

Court  shall  pay  and  discharge  all  his  arrears  of  termage 

to  the  said  clerk  of  the  warrants,  or  his  deputy,  before 

the  first  day  of  Michaelmas  term  next ;  and  afterwards 

shall  pay  his  said  termage  to  the  said  clerk  of  the  war- 

ittnts,  or  his  deputy,  before  the  first  day  of  Michaelmas 

tttm,  in  every  subsequent  year." 

Pellf  in  support  of  his  rule,  contended,  that  the  prac- 
tice of  the  court  could  not  justify  the  custom  complained 
6f,  unless  supported  by  some  law  or  order  of  court;  and 
tiiat  the  order  referred  to  contained  no  authority  for  stop- 
{»ing  the  clients'  business,  to  enforce  the  payment  of  the 
arrearages  of  these  fees.  He  expatiated  upon  the  hard- 
ship of  making  the  clients  thus  suffer,  and  of  suspending 
all  their  business  for  a  slight  omission  on  the  part  of  the 
attorney,  and  urged  that  there  was  the  less  reason  for 
this,  as  the  officer  had  other  remedies  to  enforce  the 
payment  of  the  fees. 

Dallas  C.  J.  The  fee  in  question  is  a  legal  fee,  and 
at  some  time  or  other  the  oflicer  is  entitled  to  recover 
it.  The  question  now  is,  whether  he  is  entitled  to 
recover  the  arrearages  in  the  manner  pointed  out ; 
and  it  appears  from  the  statement  made  by  the  clerk  of 
the  warrants,  that  the  practice  is  founded  on  law,  u^age, 
and  the  orders  of  the  court.  Attomies,  it  seems,  had 
formerly  been  in  the  habit  of  practising  in  the  names  of 
others,  in  order  to  avoid  the  payment  of  these  arrears, 
and  the  Court  then  made  an  order,  that  the  arrears 
should  be  paid,  thereby  admitting  the  legality  of  the 
claim.  The  conduct  of  the  officer  has  been  conform- 
able to  the  general  usage ;  for  the  document  of  1 733  re- 
fers 
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'    1823.        fers  to  it  as  existing  in  the  time  of  William  the  Third. 
^^■iv— ^      If  the  attorney  were  to  refuse  to  pay  his  arrears,  pur- 

Demandant. '  ^"^"^  ^^  ^^^  order  of  3 1  G.  2.,  the  Court  would  not 
allow  him  to  practise ;  and  in  effect  the  means  resorted 
to  to  compel  payment  of  these  fees  operates  in  the  same 
manner,  and  is  justified  by  the  order  of  court. 

■N 

Park  J.  It  appears  that  these  fees  have  been  col- 
lected from  the  time  of  Queen  Elizabeth  downwards ;  and 
from  the  recital  in  the  order  of  court  of  G.  2.,  it  looks 
as  if  the  mode  at  present  adopted  for  enforcing  the  pay- 
ment of  arrears  had  been  all  that  time  in  practice;  a 
practice  for  which  the  difficulty  of  collecting  sucb  small 
sums  from  attornies,  at  a  distance,  seems  to  alBford  a 
sufficient  reason.  Undoubtedly  some  inconvenience  may 
be  occasioned  to  the  client  thereby;  but  if  he  is  likely  to 
be  injured,  he  may  dismiss  his  attorney.  A  practice  of 
the  same  kind  exists  in  Chancery,  where  a  solicitor  can- 
not file  a  bill  till  his  terminal  fees  have  been  paid. 

BuRROUGH  J.  The  practice  arises  out  of  the  neces- 
sity of  the  thing ;  there  would  be  no  other  way  of  getting 
the  fees,  except  at  an  expense  which  would  exceed  the 
value  of  them.  It  must,  therefore,  be  understood  that 
the  attorneys  are  to  pay  these  fees  before  they  con  carry 
on  the  business  of  their  clients.  Till  the  passing  of  a 
late  act  of  parliament  criminals  became  liable  to  pay 
fees  on  their  acquittal,  and  were  always  detained  till 
they  discharged  them ;  so  that  there  is  nothing  extraor- 
dinary in  the  practice  now  complained  of.  That  prac- 
tice is  confirmed  by  ancient  usage  and  the  orders  of  die 
court,  and  therefore  the  rule  which  has  been  obtained 
must  be 

Discharged* 
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Thomas  v.  Hanscombe.  •^««^  9* 

IN  an  action  on  a  bill  of  exchange,  Vaughan  Seijt.  In  a  declar-^ 
1  .       ^  .,  ^  ^   r       •        i'ion  O"  *  bill 

moved  to  strike  out  as  unnecessary,  a  count  tor  in-  ^£  cxchanM. 
terest,  which  the  declaration  contdned,  besides  counts  the  Court  re* 

on  the  bill,  money  counts,  and  a  count  upon  an  account  ""•"  *°  •^** 

•^  ,  ,       out  as  unne- 

stated.   The  Plaintiff,  he  urged,  would  be  entitled  to  in-^  cessary  a  count 

terest  on  a  bill  of  exchange,  without  any  such  count.  But  fw  intcreit, 

though,  besides 

counts  on  the 
BuRROUGH  J.  said.  Lord  Kenyan  had  declared,  that 'bill,  the  de- 
applications  of  this  kind  were  often  more  vexatious  than  <^™^^  ^^' 
'^^  tained  the 

the  matter  complained  of;  and  the  Court  usual  money 

Refused  the  rule,  counii. 


Buix  V.  Braham.  ^^^  »o. 

ASSUMPSIT  for  goods  sold  and  delivered,  and  on  A  bankrupt 
two  hills  of  exchange,  amounting  to  54/..  indorsed  ^.^"p  F^* 
by  the   Defendant   to  the  Plaintiff.      The    Defendant  ijj,  bank- 
pleaded  in  bar  his  bankruptcy  and  certificate.  ruptcy,  and 

At  the  Middlesex  sittings  after  Hilary  term   last,  it  ^erto"1*^» 
appeared  that  the  goods,  to  the  amount  of  upwards  of  debt  due  be- 

80/.,  were  sold  to  the  Defendant  in  1812 ;  that  in  1815  a  ^^  the  bank- 

ruptcy,  w- 
commission  of  bankrupt  was  sued  out  against  him,  under  dorsed  to  the 

•which  the  Plaintiff  did  not  prove  his  debt;  but  that  the  PI»iniifftwo 

Defendant  subsequently  promising  payment,  indorsed  to  ^^^^ forUiat 

the  Plaintiff  the  bills  in  question,  which  became  due  in  purpose:  HeMf 

March,  1819.     The  Defendant  obtained  his  certificate  ^^^^s  certi- 
ficate was  no 
in  Judy,  1 820.     Upon  these  facts  a  nonsuit  was  directed,  bar  to  an  ac- 

with   liberty  for  the  Plaintiff  to  move  to  set  it  aside,  *""*  <>"  ^l**** 

and  enter  a  verdict  for  54/. 

Vaughan 
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\H2^.  Vaughan  Serjt.  having  obtained  a  rule  nisi  to  that 

effect, 

Cross  Seijt.  shewed  cause.  This  case  is  distinguish- 
able from  Trueman  v.  Fenion  (a),  and  from  Bitxi  v.  Shat^ 
land{b\  because  in  each  of  those  cases  there  was  a  new 
.consideration  for  the  bankrupt's  promise;  here  there  was 
none  such.  In  Trueman  v.  Fenton^  where  the  bankrupt 
accepted  a  bill  of  exchange  for  a  debt  due  before  his 
bankruptcy,  the  consideration  for  his  acceptance  was  the 
destruction  of  two  other  bills  due  before  the  bankruptcy; 
and  in  Birch  v.  SJiarland^  where  the  bankrupt  was  in 
execution,  and  gave  a  bond  and  warrant  of  attorney  to 
obtain  his  liberty,  the  court  expressly  held,  that  this 
was  a  new  nebt  arising  upon  a  new  consideration,  and 
that  the  old  debt  was  thereby  extinguished.  In  the 
present  case,  there  was  no  new  debt  or  consideration; 
and  the  old  one  being  due  before  the  bankruptcy  was 
provable  under  the  commission,  and  extinguished  by 
the  certificate.  The  Defendant's  promise,  therefore,  was 
without  consideration,  and  the  action  upon  it  cannot  be 
sustained. 

But  the  Court  were  clearly  of  opinion,  that  the  debt 
due  before  the  bankruptcy  was  a  good  consideration  for 
the  bankrupt's  promise ;  that  it  was  not  barred  by  the 
certificate ;  and  would  have  been  available,  even  if  made 
after  the  certificate  had  been  obtained. 

Rule  absolute^ 

(a)  Cowp.  544.  (i)  2  T.  R.  715. 
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.TirfoMPsoN  V.  Mashiter.  ^f^  lo- 

TN   18179  the  Plaintiff  consigned  eleven  tons  and  a  Goods  landed 

half  of  whalebone   to  Stephen   Cleasbyy  of  London^      ^  denoMted 

broker,  as  bis  factor  or  agent,  for  sale.    This  whalebone  by  a  factor  to 

was  landed  at  JRamsar/s  wharf,  a  public  waterside  wharf,  ^"°'"*  "fX 

were  coosigned 
and  were  afterwards  placed  in  Bamsai^s  warehouse  over  -^  ^  y^^rt- 

the  wharf,  for  safe  custody,  at  a  weekly  rent,  till  an  op-  ^o>aae  on  the 
portunity  should  offer  for  selling  it.    In  1818  the  whale-  opportunitv 
bone  was  taken  from  the  management  of  Clectsbt/y  and  for  sale  should 

placed  by  the  Plaintiff  under  the  manai^ement  of  Messrs.  P*"***"^  \^~» 

I  r  111  ^^^'^not  dis- 

Devereux  and  Lambert  for  sale,  as  the  brokers  and  fac-  trainable  for 

tors  of  the  Plaintiff;  and  the  whalebone  was  in  conse-  ^^^  ^^^  1"* 

quence  transferred  from  the  nam^  of  Cleasby  to  the  name  ^j,^  ^^ 

of  Devereux  and  Lambert^  by  the  wharfinger.  warehouse. 

In  1818  Ramsay  the  wharfinger  became  insolvent,  and 
was  at  that  time  indebted  to  the  Defendants  in  the  sum 
of  200/.  for  rent  in  arrear,  in  respect  of  the  wharf  and 
warehouse.  The  Defendants  then  caused  a  distress  to 
be  made  on  Ramsajf%  wharf  and  warehouse,  and  among 
other  goods  seized  the  Plaintiff's  whalebone. 

The  Plaintiff  sued  in  trover  for  the  value  of  the  whale- 
bone ;  and  at  the  trial  before  Park  J.,  London  sittings 
after  Hilary  term  last,  obtained  a  verdict  for  the 
amount. 

Lawes  Serjt.  took  a  rule  nisi  to  set  aside  this  verdict 
and  enter  a  nonsuit. 

Vaughan  and  Taddy  Seijts.  shewed  cause.  Whether 
the  Plaintiff's  goods  be  deemed  to  have  been  in  the  pos- 
session of  the  factor  or  of  the  wharfinger,  thejr  are 
equally  protected  from  distress ;    and  this  for  the  benefit 

of 
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TH0MF8QN 
V. 


of  trade.  As  to  the  factor,  the  point  has  been  determined 
by  the  case  of  Giltnan  v.  Elton  (a) ;  and  the  case  of  the 
wharfinger  is  expressly  mentioned  in  argument,  in  JFVioii- 
cis  V.  JVt/att  (i),  and  not  denied  by  the  coyrt.  Whether 
the  wharf  be  private  or  public  the  goods  are  equally  pro-' 
tected;  on  the  same  principle  as  wool  at  a  ndgbbour's 
beam  {Bede  v.  Burley)  (c),  a  horse  in  a  hostry,  or  sacks  of 
corn  in  a  mill  or  market,  {d)  The  case  also  falls  within 
the  rulQ  laid  down  in  Gidxnam  v.  Hurst  {e\  that  goods 
are  exempted  which  are  delivered  to  a  man  to  be  ma- 
naged in  the  way  of  his  trade ;  for  the  factor  had  the 
management  of  ti\ese  goods  for  the  purpose  of  sale,  and 
the  wharfinger  or  warehouseman  to  keep  them  dry  and 
in  good  order. 


LarveSi  in  support  of  his  rule.  The  case  of  GUman  y. 
JEltan  is  distinguishable  from  the  present,  in  the  material 
circumstance,  that  there  the  goods  were  on  the  premises 
of  the  factor  himself;  but  though  the  case  of  a  wharf- 
inger has  been  mentioned  in  argument,  there  is  no 
decision  in  which  it  has  been  held  that  goods  on  a 
,  wharf  or  warehouse  are  exempted  from  distress.  In  al- 
most all  the  exemptions  which  have  been  permitted  for 
the  benefit  of  trade,  the  goods  have  been  deposited  with 
the  bailee  to  be  managed  or  wrought  on ;  as  clothes  left 
with  a  tailor  to  be  made  np,  or  a  horse  placed  with  a 
blacksmith  for  the  purpose  of  being  shod :  or  the  place 
in  which  they  have  been  left  has  been  so  public,  that  the 
landlord  could  never  give  his  tenant  credit  on  the 
strength  of  any  property  he  might  see  on  the  premises ; 
as  in  the  case  of  goods  at  a  fair,  or  horses  at  an  inn* 
But  the  wharfinger  has  nothing  to  do  with  the  manage- 
ment of  the  goods,  and  his  warehouse  at  least  is  a  private 
edifice. 


(b)  3  Burr.  1503. 

(c)  Cro.  Elizas  96* 


(d)  Co.  Utt.  47.0* 
{e)  I  Salk,  450. 


Dallas 
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Dallas  C.  J.  I  think,  tbat  in  this  case  the  PlaintifF's 
goods  were  not  liable  to  be  distrained :  it  has  not  been 
'  argued,  that  they  would  have  been  liable  if  they  had 
been  tent  imipediately  to  the  wharfinger  and  had  re- 
mained in  his  hands ;  we  may  therefore  assume,  that  for 
public  convenience  and  the  benefit  of  trade,  goods  so 
deposited  would  not  have  been  liable* 

If  it  w^re  necessary  we  might  consider  these  goods 
still  to  have  been  in  the  possession  of  the  factor  for  a 
temporary  purpose,  when  they  were  deposited  in  the 
warehouse,  and  that  it  makes  no  difference  whether  ihe 
warehouse  be  in  the  factor's  occupation  or  hired  for  the 
puipose  of  the  deposit :  but  the  factor  is  agent  for  the 
owner  of  the  goods,  and  as  such,  deposits  them  in  Mean- 
m/%  warehouse,  so  that  the  case  is  the  same  as  if  the 
owner  had  sent  them  immediately  to  Ramscu/^  where, 
OB  the  broad  principle  of  public  convenience,  I  think 
Ihey  were  not  liable  to  distress. 


1823^ 


TiiOMPSOIf 
MASIi1TfiK« 


Park  J.  The  cases  were  all  considered  in  Gflman  v^ 
Elton ;  and  the  general  principle  laid  down  in  that  case 
is  applicable  to  the  present*.  The  principle  there  laid 
down  was,  that  certain  exemptions  of  goods  from  distress 
were  permitted,  not  on  account  of  the  character  of  the 
individual  in  whose  hands  the  goods  were  deposited,  but 
for  the  benefit  of  trade.  On  that  general  ground  we 
now  decide,  and  not  on  the  ground  that  Ramsay  was 
the  servant  or  stood  in  the  place  of  the  factor.  The 
instances  put  by  Lord  Coke  are  merely  illustrative,  but 
they  apply  in  principle,  though  none  of  thenii  perhaps, 
in  terms. 

The  judgment  of  Lord  HoU,  and  the  facts  of  the  case 
in  Gisboum  v.  Hirst,  apply  closely  to  the  present  He 
there  lays  it  down,  *^  that  goods  delivered  to  any  person 
exercising  a  public  trade  or  employment,  to  be  carried, 
wrought,  or  managed,  in  the  way  of  his  trade  or  employ. 

Vol.  I.  X  are 
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Thompson 
Mashiter. 


are  for  that  time  under  a  legal  protection,  and  privileged 
from  distress  for  rent;"  and  even  with  respect  to  a 
private  undertaking,  ^'  that  any  man  undertaking  for 
hire  to  carry  the  goods  of  all  persons  indifferently,  is,^  as 
to  this  privilege,  a  common  carrier,  for  the  law  has 
given  the  privilege  in  respect  of  the  trader,  and  not  in 
respect  of  the  carrier ;"  and  he  refers  to  Rede  v.  Burlap 
where  wool  at  a  private  beam  was  held  to  be  not  liable 
to  distress.  Therefore,  keeping  to  the  broad  and  ge- 
neral principle  of  convenience  and  benefit  to  trade  and 
commerce,  I  think  these  goods  ought  not  to  have  been 
distrained.. 


BuRROUGH  J.  These  goods  were  brought  to  the 
wharf  in  the  course  of  trade,  and  ought  therefore  to  be 
protected. 

Rule  discharged. 


Dallas  C.  J.  added,  that  the  exemption  for  goods  on 
a  wharf,  though  only  asserted  in  argument  in  Francis  v. 
Wyattj  was  not  dissented  from  by  the  G>urt  or  adverse 
counseL 
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Gorton  v.  Champneys.  June  17. 

Coventry  v.  Champneys. 

T  AWES  Seijt.  had  obtained  in  Easter  term,  1822,  a  A  pcwon  cm- 

•^-^       1        •  •  r        ^     •  J-  -J  s.    ployed  by  the 

rule  nisi  for  stayiog  proceedings  upon  judgments  ^^^^^^^  j^  ^^ 

given  by  the  Defendant  to  the  Plainiiffs  as  securities  for  annuity  to 

the  payment  of  an  annuity  granted  by  him,  and  for  do-  "^Z"^?®^* 

livering  up  to  be  cancelled  the  deeds  securing  the  an-  grantee  to  pay 

nuity,  upon  the  ground  of  a  retainer  of  part  of  the  con-  *^f  consider- 

sideradon-money,  and  of  a  drfect  in  the  memorial  of  ^^  ^JJ^  JJ^tor 

the  annuity,  on  which  latter  objection  the  Court  gave  no  having  at  the 

opinion.  time  of  the 

^  ^  ,  ,  payment  of 

The  following  statement  was  made  in  the  various  affi«  the  money  re- 
davits  produced  on  the  occasion.  ceived  back 

The  Defendant  swore,  that  having  previously  employed  j^  ^^^  \  j^j^^ 

Messrs.  Howard  and  Oibbs  to  raise  money  for  him  by  alleged  to  be 

way  of  annuity,  he,  in  1818,  applied  to  them  for  more,  ^"^  from  the 

^  ^^       ^  ,  grantor  to  him- 

when  they  recommended  him  to  pay  oiF  his  former  an-  self,  the  Court, 

nnities  and  raise  sufficient  for  his  other  occasions ;  and  °",  motion,  set 
that  the  Star  Life  Assurance  Company,  of  which  they  „ujj   ^^  ^^ 
were  managers  and  directors,  would  advance  him  any  grantor's  pay- 
som  by  way  of  annuity  at  12/.  'per.  cent.^  provided  De-  jf^^^n""^*^ 
fieodant  would  pay  Messrs.  Howard  and  Gibbs  a  com-  5  per  cent.^ 
mission  of  9/.  per  cent,  for  their  procuration  of  the  money  ^''ough  the 
and  the  expence  of  preparing  deeds.     That  the  Star  recdved'any'^ 
Life  Assurance  Company  having  become  first  grantees  of  the  money 
of  an  annuity  from  the  Defendant  of  2100/.,  and  Fre-  **^  T*""*^.^' 

•^  '  and  was  igi>o- 

deriek  St.  Joktiy  second  grantee,  the  Plainti£&  being  two  rant  of  that 
of  the  proprietors  of  the  Star  Life  Assurance  Company,  ^^^  ^^^}^^ 
and  intimately  connected  with  Howard  and  Gibbs^  who 
acted  l»  their  agents,  became   third  and  fourth  grantees 
of  an  annuity  of  744/.;  but  the  consideration-money  was 

X  2  not 
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1823.       not  paid  to  the  Defendant,  but  was  recdved  by  Howard 

Vr"^ "  ^  ^     and  Gibbs^  who  deducted  and  retained  thereout  their 
OoaTOK  ' 

V.  commission  at  the  rate  of  9^  per  ceni*f  and  placed  the 

Chamfnkys.  remainder  of  the  considemtion-monqr  to  the  credit  of 
the  Defendant 

The  Plaintiff,  Qweniry,  swore  that  havidg  in  the  hands 
of  Howard  and  Gibbs  a  balance  of  12001^  he  was  ap- 
plied to  by  H.  and  6.  to  invest  it  in  purchasing  part  ftf 
an  annuity  of  7442.  to  be  granted  by  th«  Defendant  for 
a  sum  of  6200/L,  and  that  he  authorised  them  so  to  di»* 
pose  of  it ;  that  his  share  of  the  ammity  tras  IMLf  and 
that  he  actually  advanced  1 200L  part  of  the  consider* 
ation ;  that  he  lived  in  the  town  of  Be^brd,  aad  had 
never,  been  connected  with  Howard  and  QiUt  in  money 
matters,  except  as  before  mentioiDBdi  and  matters  of  a 
like  nature ;  that  he  was  not  a  proprietor  of  the  Star 
Life  Assurance  Company,  otherwise  dian  as  being  pos- 
sessed of  four  shares  of  502.  each  out  of  2000  simHaIr 
shares;  that  he  never  directly  or  indirect^  inter- 
fered in  the  business  of  the  company ;  that  he  never 
knew  of  any  commission  of  9/.  per  eent^  or  any  other 
commission  being  deducted  or  retained  by  H  and  G.*- 
and  that  if  such  was  the  case,  it  was  without  his  privity 
or  consent. 

The  Plaintifl^  Gorton^  being  dead,  his  nephew  and 
executor  swore,  that  he  never  knew,  nor  from  vt^ 
spection  of  the  testator's  books  or  papers  oonld  he  dis- 
cover that  the  testator  was  by  any  means  whatever  party 
or  privy  to,  or  ever  in  any  way  directly  or  indirectly 
participated  in  charges  for  commission,  or  other  charges 
made  by  Howard  and  Gibbi  against  the  Defiaidant  on 
account  of  5000/.  the  consideration  for  testator'iB  shave 
of  the  annuity  of  744Z.,  or  that  he  waa  ever  privy  to 
any  retainer,  deduction,  or  returning  of  any  of  the  con- 
sideration-money, or  to  any  agreement  between  De- 
fendant and  Qibb$  tat  that  purpose,  or  that  he  ever 

knew 
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knew  of  or  was  privy  lo  the  settlemeiit  of  aocoimt  be^ 
tween  GibbsBXkd  the  Defendant,  atated  in  GibU%  affidavit 

He  addedt  that  the  annuity  had  been  paid  from  June 
1818  to  December  1819,  and  he  produced  in  court  for  QuMmvi 
the  inspection  of  the  Judges  an  account  book  of  the 
testator's,  particularly  referring  to  the  page  which  con- 
tained the  account  of  this  transaction  where  a  balance 
was  struck  by  Howard  and  Gibbs  s  and  where,  tm  the 
debtor««ide,  among  other  items  coocemiog  annuity  pay- 
ments, H.  and  G.  debited  the  Plaintiff  with  his  fell  shMte 
of  the  considerationHnoney  of  this  annuity. 

Gibbs  swore,  that  in  1818  the  Defendant,  by  Bobefi 
Burton  his  agent,  applied  to  Hamard  and  Gibbs  to  raise 
•money  for  him  by  way  of  annuity ;  and  that  the  Defend- 
ant signed  an  agreement  to  pay  an  annuity  of  3960/.,  for 
an  advance  of  88,dOO/. 

That  the  Star  Life  Assurance  Company  advanced 
S0,0002.  for  an  annuity  of  2M0L  That  14,000^  more, 
which  was  actually  raised,  proving  insufiicient  for  the 
Defendant's  wants,  6200/L  more  was  advanced  by  the 
Plaintifis  and  others. 

That  this  6200^  so  paid  and  advanced  by  them  to 
Defendant  by  the  hands  of  Gibbs  for  the  purchase  of  the 
annuity  of  744/L,  was  really  and  bcmi  ^fiie  paid  by  GiUf, 
into  the  proper  hands  of  the  Defendant  in  Bank  of 
England  notes,  of  the  Bombers  and  dates  indorsed  on 
-die  indenture  containing  the  grant  of  annuity. 

That  previously  to  this  payment  Hcnoard  and  Gibbs^ 
as  the  agents  of  the  Defendant,  had  lent  him  considerable 
sums  of  money. 

That  after  the  payment,  a  statement  of  accounts  was 
made  by  the  Defendant  and  GibbSf  and  upon  that  state- 
ment Defendant  was  found  justly  indebted  to  Hamard 
and  Gibbs  for  money  lent  to  and  paid  for  the  Defendant 
by  them  as  his  agents,  in  the  sum  of  6427L  If.  4d.f 
"l^hich  sum  the  Defendant  thereupon  paid  to  Gibbs.     But 

X  S  that 
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1 823.        that  no  part  of  the  6200/.  was  deducted  or  retained  by 

\^"^^      either  Howard  or  CHbbs. 

Gorton     .  ,       ,        ,     •^ 

«.  Robert  Burton  swore  that  he  was  employed  as  the  De* 

Chamfnzys.  fendant's  agent,  and  he  and  James  Henry  Manny  who 

were  both  present  at  the  execution  of  the  annuity  deeds^ 

swore  that  the  6200^  was  duly  paid  to  the  Defendant^ 

and  that  no  part  of  it  was  with  their  privity,  or  to  their 

knowledge^  returned  or  paid  by  the  Defendant  to  Gihk 

at  the  time  of  the  execution  of  the  indenture^  after  which 

they  left  the  room. 

The  hearing  of  the  case  having  been  postponed  from 

time  to  time  on  various  accounts, 

Vaughan,  Petty  and  Bosanquetj  Seijts.,  this  term  shew- 
ed cause  against  the  rule  at  great  length,  and  with 
considerable  earnestness.  The  arguments,  however, 
were  in  substance  the  same  as  those  urged  in  the  cases 
of  WiUiamson  v.  Goold,  {ante  234)  and  CarroU  v. 
Goold,  {ante  190)  and  after  die  observations  made 
upon  the  credit  due  to  the  various  affidavits,  amounted 
to  this : 

That  under  the  annuity  acts,  an  annuity  ought  not  t# 
be  set  aside  on  the  ground  of  retainer  or  return  of  the 
consideration-money,  unless  that  retainer  or  return  was 
for  the  benefit  of  the  grantee  of  the  annuity.  That  there 
was  no  retainer  in  the  present  instance^  and  that  the 
retitrny  if  any,  was  not  to  the  grantees  of  the  annuity, 
but  to  Howard  and  Gibbs ;  but  the  rule  sought  to  set 
aside  the  annuity  on  the  ground  of  retainer  only,  and 
not  of  return. 

That  Howard  and  Gibbs  were  agents  for  the  Defend- 
ant in  these  transactions,  and  not  for  the  Plaintiffs ;  and 
that,  therefore,  they  might  not  to  be  afiected  by  the  acts 
of  Howard  and  Gibbs* 

But  that,  even  admitting  Howard  and  Gibbs  to  have 
been  the  agents  of  the  Plaintiffs  also^  they  were  only 
Agents  under  a  limited  autliority  and  for  a  particular 

purpose^ 
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purpose,  and  that  the  principals  were  responsible  for  the        182S. 
acts  of  their  agents  only  while  they  acted  within  the  ^ 

scope  of  their  authority   for  that  particular  purpose;  ^, 

that  the  retainer  or  return,  if  any  took  places  so  far  from  Champneys. 
being  within  the  scope  of  the  agent's  authority  in  this 
case,  was  altogether  inconsistent  with  its  very  nature ; 
the  authority  being  to  transact  a  valid  annuity,  and  the 
retainer  or  return  having  the  effect  of  avoiding  the  very 
annuity  which  the  authority  was  given  to  effect. 

In  the  case  of  Mootbam  v.  Haw  (a),  it  was  holdea 
that  the  retainer  by  the  agent  for  his  own  expences 
would  not  avoid  the  principal's  annuity,  and  in  princi{de 
that  case  was  the  same  as  the  present 

The  learned  Serjts.  urged  the  Court  at  all  events  to 
grant  an  issue  on  the  subject,  as  there  would  be  no 
appeal  from  their  summary  decision,  aud  as  the  conse- 
quences of  that  decision  would  be  fatal  to  many  indus- 
trious persons  who  bad  embarked  tlieir  property  in  the 
purchase  of  annuities. 

Imwcs  and  Peake  Serjts.  were  heard  in  support  of  the 
rule,  and  contended,  that  the  Plaintiffs  ought  themselves 
to  have  seen  that  the  money  was  duly  paid,  and  that 
not  having  done  so,  they  were  responsible  for  the  acts 
of  tlieir  agents. 

The  judgment  of  the  Court  was  now  delivered  by 

Park  J.  These  two  cases  are  so  similar  in  circum- 
stances, and  the  questions  arising  out  of  the  facts  and 
circumstances  of  them  are  so  much  alike,  that  the  CoUrt 
are  of  opinion  they  may  pronounce  only  one  judgment, 
applicable  to  both,  marking,  however,  as  they  proceed, 
iiucb  differences  as  exist  between  them. 

(a)  7  Taunt*  596. 

X  4  V  Both 


I 
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182.1.  Both  the  rules  call  upon  the  Flaintifi  in  each  to 

Gorton      *1>^^  <^<^^  ^t^y  ^^  annuities  granted  by  Sir   Thomas 

v«  Champnim^z  should  not  be  set  aside^  and  why  the  sereral 

CuAMPNESfs*  deeds  by  which  these  annuities  are  secured  should  not  be 

delivered  up  to  be  cuncdled,  upon  the  ground  that  a  part 

of  the  consideratton^mone^  xoas  retained  $  this  ground  b 

applicable  to  both :  but  in  the  case  of  Ckwentiy  r.  Ckampney$ 

there  is  another  ground  peculiar  to  itself,  namely,  that  the 

memorial  was  deFectivei  in  not  stating  the  names  of  the 

persons  by  whom  thatannuity  was  to  be  beneficially  re^ 

ceived,  but  omitting  the   Plaintiff  Cooentr^n  name  as 

one  of  such  persons.     There  is  another  ground  stated 

in  both  the  rules,  namely,  for  not  stating  the  pluoe  of 

abode  of  the  witnesses. 

This  latter  ground  has  been  properly  abandoned  by 
the  counsel  for  the  Defendant,  it  not  being  possible  to 
maintain  that  point  here^  after  the  decision  of  this  Court 
in  Michaelmas  term  last  in  the  case  of  St.  John  t. 
Champneys*  {a) 

Now  what  are  the  real  facts  applicable  to  both  these 
cases,  as  deduced  from  the  various  affidavits,  without 
going  through  all  the  minute  circumstances  of  each  ? 
An  enormous  sum  of  money  was  wanted  by  this  De^ 
fendant,  and  he,  by  his  owi  agent.  Burton,  applied  to 
Horjvard  and  Gibbs  to  procure  these  various  sums,  and 
it  is  positively  sworn  and  not  denied,  that  besides  \2l.per. 
cent,  as  the  amount  of  the  annuity  interest,  the  Defend- 
ant was  to  pay  the  disgraceful  commission  of  9/.  per  cent. 
to  these  men,  for  effectuating  this  loan.  And  it  is  also 
sworn,  that  this  sum  with  many  others  was  retained  at 
the  very  time  by  Hontat^  and  Gibbs,  so  that,  without 
speaking  of  larger  sums,  there  was  in  this  transaction 
only  about  800/.  out  of  6200/.  paid  to  the  credit  of 
Sir    Thomas   Champneys,  the  sum  of  5400/.    being  on 

(a)  j1/tu,7y. 

one 
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one  pretence  or  other  miainedand  kept  back*  AU  this  is 
in  effect  admitted,  because  not  denied^  by  him  who 
alone  could  give  the  Court  a  full  and  clear  explanation* 
No  account  is  rendered,  and  although  one  of  the  duwimqi 
learned  counsel  talked  of  an  account,  he  knew  perieotty 
well  the  Court  could  not,  c  onsislently  with  their  duty, 
attend  to  such  a  statement,  and  his  client  knew  full 
well,  that  if  he  could  have  rendered  an  account  that 
would  have  borne  inspection  and  scrutiny,  he  ought 
to  have  exhibited  it  to  the  Judge  who  adminbterod  the 
oath,  and  therefore  the  rule  of  law,  de  non  apparentUms^ 
&C.  most  strictly  and  imperiously  applies.  It  is  troe^  in- 
deed, that  Gibbs  swears,  that  the  whole  of  the  consider- 
ation-money  was  really  and  bondjide  paid  into  the  pro- 
per hands  of  Sir  Thomas  Champneysj  and  the  witnesses  to 
the  deeds  swear  they  saw  the  money  paid,  and  none  was 
returned  in  their  presence.  But  can  the  Court  pos- 
sibly wink  so  hard  as  not  to  see,  that  all  this  is  the 
machinery  of  these  transactions?  Witnesses  to  the 
deed  are  necessary,  and  to  the  receipt  of  the  money : 
but  as  soon  as  they  see  the  money  laid  down,  and  the 
deeds  are  executed,  they  leave  the  room*  But  why  did 
they  not  stay?  Why  did  they  not  wait  and  see  Sir 
Thomas  Champneys  put  it  in  his  pocket  and  go  away 
with  it  ?  Because  there  was  a  great  afier  reckoning  to 
take  place,  at  which  no  human  beings  but  G£6Af  and' 
Sir  Thomas  Champneys  were  to  be  present ;  when  a  se- 
cret transaction  was  to  be  arranged,  which  would  not 
admit  of  any  witness  but  the  parties.  Is  it  pretended 
that  a  moment's  interval  elapsed  between  the  execution 
of  the  deeds  and  the  payment  or  return  of  the  money 
to  CHbbs  ^  The  affidavit  most  guardedly  swears,  that 
after  he  had  so  paid  the  money  (into  the  proper 
hands  of  Sir  Thomas  Champneys)  that  is,  immediately, 
the  account  was  settled;  and  5427/.  were  paid 
by    Sir    Thomas  Champneys    to  this  deponent.     This 

therefore. 
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IBn.       diere&ire^  puts  an  end  to  all  tfaoee  sajqxMed  cases  stated 
floMtM      At  the  bar,  of  the  Defendant  having  gone  off  with  the 
^.  BKmey  and  settled  at  another  time ;  and  to  whiph  the 

OuMsnasa^  general  answer  is,  the  Court  looks  to  the  circum- 
stances of  each  particular  case^  as  proved  before  them ; 
-  and  would  ill  discharge  their  duty,  if,  on  the  one  side 
HMT  the  other,  they  were  to  act  on  supposition  and  not 
on  proofe.  We  are  therefore  of  opinion,  that  these 
cases  are  made  up  of  pretences  and  practices^  which 
k  was  the  object  of  the  former  and  present  sta- 
tutes to  put  down,  for  now,  nearly  half  a  century,  and 
that  to  shut  their  eyes  against  such  practices  as  these^ 
would  open  the  door  to  the  grossest  frauds,  would  make 
every  ignorant,  young,  or  foolishly  improvident  person 
(in  which  latter  description  we  class,  the  Defendant)  a 
dupe  or  prey  to  the  most  nefarious  practices*  In  stating 
this  it  will  be  seen,  that  we  do  not  run  counter  to  the 
Court  of  King's  Bench,  or  40  former  Judges  of  this 
Court,  when  they  held,  that  this  clause  of  the  statutes 
under  consideration  is  not^imperative  upon  the  Court  to 
eet  aside  annuities ;  that  they  will  only  do  so  wherever 
tliere  is  any  thing  of  fraud,  pretence^  or  practice,  to  keep 
hack  from  the  view  of  the  Court  the  real  truth  of  the 
transaction ;  but  will  not  interfere,  where  there  is 
nothing  but  mistake,  inadvertence,  or  where  the  case  is 
clearly  and  satisGictorily  explained,  as  it  was  in  Cook  v. 
Tower  (a)  in  this  Court,  and  in  the  King's  Bench  in 
Barber  \.  Gameson  {b\  and  in  Girdlestone  v.  Allan,  {c) 
Supposing,  therefore,  that  what  has  been  done  in  this 
case  had  been  done  by  the  Plaintiffs  themselves ;  even 
their  strenuous  advocates  have  hardly  ventured  to  deny, 
whatever  may  have  been  insinuated,  that  these  are  cases 
in  which  the  Court  ought  to  interfere :  but  it  is  said, 
the  Plaintiffi  are  perfectly  innocent,  they  have  denied 

{a)    Tamt.ilt,       {b)  AB.i^A.  agi.       (r)  i  B.  &  Crett.  6i. 

all 
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all  privity  or  knowledge  of  any  retaining  or  keepiAg 
back,  and  that  if  it  was  done,  Hamard  and  Gibbs^  who 
are  charged  with  having  done  so^  were  the  agents  of 
Sir  Thomas  Champneys^  and,  therefore,  their  misdcmean* 
ours  mast  fall  upon  his  head,  and  he  must  look  to 
them;  and  they  add,  that  these  applications  are  not 
brought  forward  till  Gorton  is  dead :  this  last  point  is  only 
noticed  by  the  way.  If  the  charge  had  been,  that  Gorton 
himself  had  negotiated  this  business,  -*if  he  had  been 
present  when  the  money  was  paid,  and  could  have  given^ 
if  alive^  any  account  of  the  transaction,  it  would  have 
been  for  the  Court  to  consider,  whether  they  would  have 
interfered,  after  the  only  witness,  who  could  have  explain-^ 
ed  the  matter,  had  been  removed  by  death :  but  this  case^ 
on  the  part  of  those  who  oppose  the  rule,  proceeds  entirely 
on  the  ground,  that  he  could  have  given  no  explanation ; 
and  the  length  of  time  which  has  elapsed  since  the  an* 
nuity  was  granted  is  not  such  as  to  create  even  that 
constructive  limitation  which  the  courts  have  sometimes 
been  disposed  to  adopt.  ' 

Before,  then,  we  come  to  the  law  of  the  case,  let  us 
first  see  what  is  the  fiu^t  of  agency.  Were  Howard 
and  Gibbs  the  agents  of  Sir  Thomas  Champneys  or  of  the 
res))ective  grantees  of  these  annuities  ?  Upon  the  affi- 
•davits  the  Court  do  not,  and  are  confident  that  no  un- 
biassed person,  can  entertain  a  doubt. 

In  this  case  it  is  satisfiictory  to  draw  the  conclusion 
that  such  is  the  fact,  firom  the  affidavits  filed  on  the  part 
of  the  plaintiffs  themselves.  Burton,  the  former  but 
now  discarded  agent  of  Sir  Thomas  Champneys,  begins 
by  stating  that  he  was  such,  and  that,  as  such  agent, 
he  on  Sir  Thomas*^  behalf  applied  to  Honoard  and  Gibbs. 
Gibbs  swears  in  his  affidavit,  that  Sir  Thomas  Champneys 
by  or  through  Burton  his  agent  in  that  behalf,  and  (for 
this  is  not  all)  a  person  acting  generally  in  the 
management  of  the  afiairs  of  the   said    Sir    Thomas 

Champneys, 


issa. 


OORTOW 
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i%9S.  Gkangmofs^  applied  to  this  dqxmoit  and  hk  partner 
to  rabe  him  a  oonaiderable  sum,  Slc  Clearly^  then, 
BurUm  was  the  agent  of  the  dcfiandant;  be  alto  ne* 
gotiated  the  whole  bunneM  for  him,  <Nr  GUJbn  has  sworn 
fiilselyi  for  he  proceeds  to  sweari  that  after  some  nego- 
tiation between  him,  Gitln^  and  Sir  Thomat  Ouan^pmyM 
bjr  or  through  Burton  as  such  agent  for  the  defendant, 
the  agreement  marked  A  was  mtered  into.  But  it  is 
said  Haaard  and  Oibbs  were  also  his  (Sir  Tkamas 
Ckampne^n)  agents:  this  is  contradicted  by  all  the 
fiwts,  for  diey  were  most  clearly  the  full  authorized 
agents  of  both  Cooeniry  and  GorUm^  to  transact  all 
matters  of  annuity  for  them,  not  only  in  diis,  but 
in  other  business  of  the  same  nature.  The  Court  are 
here  assuming,  what  they  wish  to  believe,  that  Cawitr^% 
aflldavit  is  true^  and  that  if  GorUm  had  been  alive  he 
would  have  sworn  the  same  thing.  What,  then,  on 
€Jaoenir^%  affidavit,  is  the  fact  ?  That  he  being  a  gentle- 
man residing  for  the  last  22  years  in  the  town  iX  Bedford^ 
holding  a  place  of  great  trust  and  confidoice  under 
government,  having  long  known  and  been  acquainted 
with  Hcmard  and  Gibbi^  is  not  connected  with  them  in 
pecuniary  or  other  matters  of  business  except  as  herein- 
before is  mentioned,  and  matters  of  like  nature.  Now 
the  matter  before  mentioned,  being  with  respect  to  the 
purchase  of  an  annuity,  if  there  be  any  meaning  in  lan- 
guage, that  miMt  mean  they  had  before  been  empfoyed 
in  negotiating  annuities  for  him,  nay,  in  the  first  part  of 
the  same  affidavit,  he  states  ^  that  Hamard  and  Cnbbs 
were  at  that  time  possessed  of  a  sum  of  money,  which  this 
deponent  then,  and  for  some  time  previous,  had  placed 
in  their  hands,  which  he  {Caoenhy)  intoided  to  lay  out 
by  way  of  annuity.''  By  whose  agency  was  Caoeniry  to 
lay  out  this  money  ?  surdy  by  that  ofHamsrd  Bind  GHbhsg 
for  he  afterwards  states  that  12002.  was  about  the  balance 
of  monies  of  him,  Coventry 9  remaining  in  the  hands  of 
Howard  and  Gibbs^  so  that  there  was  a  running  account 

17  between 
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between  theee  parties.    If  this  does  not  oomlttole  M     ^  J8Sft» 
agi^ncy  in  fkcC,  and  a  tciost  confidential  i^ney  too^  the 
Court  can  hardly  contemplate  what  state  of  fects  will 
eonstittite  such  a  relation. 

But  as  we  can  have  no  affidarit  from  Gorton^  hem 
is  the  fact  as  to  him  upon  the  point  of  agency  ?  modb 
stronger :  for  die  want  of  an  affidavit  is  well  supplied 
by  the  feet.  In  this  case  two  boolcs,  which  hafe  nevc¥ 
been  out  of  the  hands  of  one  of  the  Judges  of  the  Coorli 
are  referred  to  by  the  affidavits,  and  which  were  marked 
by  the  initials  of  my  Lord  C.  J.,  as  exhibited  before 
him,  when  the  affidavits  were  sworn  before  bis  Lordshipi 
and  which  therefore  form  a  part  of  the  case.  Here 
then  is  a  regular  pass-book  like  a  banker's,  between 
Gorton  and  Hmari  and  GMs  for  three  or  four  years^ 
respecting  the  purchase  of  annuities,  with  a  regular 
debtor  and  creditor  account ;  and  without  looking  tkr*' 
tber  than  the  page  in  question  and  its  correspondent 
credit-side^  which  the  Court  were  obliged  to  look  at^ 
there  are  no  less  than  two  other  annuities  mentioned 
with  this  on  the  debit-side  of  the  account  and  six  other 
annuities  on  the  credit-side  all  negotiated  for  Garkm 
by  these  persons ;  and,  therefore^  notwithstanding  all  that 
has  been  said,  it  would  be  absurd  for  the  Court  to  shut 
their  ^es  against  a  body  of  evidence  of  the  most  strong 
and  powerful  nature.  Still  it  is  strenuously  contended 
that  if  these  men  were  the  Plaintiffi*  agents,  yet,  they, 
the  Plaintifis,  having  no  benefit,  no  knowledge,  no 
privity,  cannot  be  answerable  for  this  misconduct  of  the 
agents ;  and  we  are  plainly  told,  that  if  we  exercise 
power  in  this  case  we  shall  constitute  ourselves  a  tribu- 
nal with  greater  powers  thah  it  ever  was  intended  by  law 
this  Court  should  have.  In  answer  to  the  last  part  of 
die  observation,  we  have  only  to  say,  the  legislature  has 
cast  this  power  upon  us,  it  is  not  of  our  own  seeking. 
We  cannot  refuse  to  exercise  it ;  and  it  has  been  most 
usefi^  exercised  for  the  benefit  of  the  country  by  the 

courts 
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1825.       courts  of  law  ever  since  the  first  of  the  statutes  passed 
'J.Tv:!       viz.  ever  since  1777.    -But  it  is  said,  the  act  never  meant 

OORTON 

9.  V  to  avoid  and  vacate  an  annuity  on  account  of  a  retainer 
CHAMFimg.  or  keeping  back  by  a  mere  stranger  to  the  grantee,  or  a 
mere  agent :  it  must  be  by  some  one  under  his  influence. 
How  does  that  observation  apply  to  the  present  case  ? 
Howard  and  GUbs  were  not  strangers  to  the  gran- 
tees: they  were  their  avowed  and  confidential  agents.^ 
The  plaintifis  are  living  at  a  distance;  th^  leave  their 
monies  in  the  hands  of  these  men  to  manage  and  deal 
with  as  they  please,  but  all  in  the  purchase  of  an- 
nuities. They,  {Haaoard  and  Gibbs)^  in  the  very  contract, 
are  the  only  open  and  ostensible  parties,  and  Sir  Thomas 
Ckampneys  contracts  with  them,  to  assure  annuities  to 
such  persons  as  shall  be  nominated  and  appointed  by 
Howard  and  Gibbs.  And  in  another  part  of  the  affidavit 
the  consideration  money  is  to  be  subject  to  such  dedao- 
tion  as  therein  is  mentioned,  and  Sir  Thomas  Champa 
neyt  is  to  grant  two,  three,  or  four  separate  annuities  at 
the  option  of  Howard  and  Gibbs.  Now  if  persons  will 
trust  themselves  and  their  concerns  in  the  hands  of  such 
men,  touching  a  particular  business,  Where  is  the  hard- 
ship of  saying  that  they  must  be  civilly  responsible 
for  the  acts  of  such  agents,  in  the  course  of  that  em- 
ployment? But  we  have  been  pressed  to  grant  an 
issue  on  the  facts  of  the  case.  It  is  not  denied  that 
though  the  Court  have  the  power  of  summary  decisioa 
oast  upon  them,  if  upon  the  affidavits* there  ore  any 
involved  and  disputed  facts,  upon  which  the  conscience 
of  the  Ck>urt  cannot  arrive  at  a  satis&ctory  conclusion,. 
they  have  also  a  power  to  send  the  case  to  the  best  tribunal 
for  the  developement  of  contested  facts,  a  jury  of  the 
country,  for  the  satisfaction  of  their  own  minds.  But 
are  there  any  such  difficulties  in  the  facts  here  ?  In  con- 
sidering them,  the  Court  has  chiefly  looked  at  the  affi-», 
davits  of  the  opponents  of  this  application ;  and  if  the 
Court  felt  itself  incompetent  to  the  unravelling  such  a 

14  case 
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case  as  this,  they  would  be  unfit  to  decide  upon  any  sum-       18S3« 
mary  applicdiion  whatever.  Go  t^ 

Then  as  to  the  law,  where  is  the  novelty  of  what  is  v. 

asked  for  ?    Why  have  none  of  these  fearful  conse-  Champnbv* 
quences  with  which  we  are  threatened  if  this  rule  be 
made  absolute  ever  been  apprehended,  during  the  last 
fifty  years,  during  all  which  time^  the  acts  of  the  agent 
where  they  amounted  to  frauds,  pretences,  or  practices, 
have  been  taken  for  granted  as  civilly  afifecting  the  prin- 
cipal, though  the  contrary  has  never  been  so  sturdily 
contended  for  before  ?     It  is  true  the  word  agent  is  not 
to  be  found  in  either  of  the  acts  of  parliament,  and  yet 
Lord  Chancellor  Thurlam  first,  and  Lord  Lmtghborough 
next,  upon  an  appeal  from  Lord  TkurloWj  (and  be  it  re- 
membered Lord  Loughborough  was  the  author  of  the 
first  of  these  statutes,)  set  aside  an  annuity,  because  the 
memorial  did  not  set  forth  the  name  of  the  agent,  which 
the  act  does  not  mention,  as  well  as  the  names  of  the 
witnesses  which  it  does  require.     This  was  the  case  of 
The  Duke  ofBoUon  v.  Williams,  (a)     And  in  Dalmer  v^ 
Barnard  {b)f  Lord  Kenyon  adopts  and  approves  that 
decision,  and  observes,  that  the  parties  there  might  have 
carried  the  matter^to  the  House  of  Lords  if  the  decree  in 
Chancery  in  The  Duke  of  Bdton  v.  Williams  had  given 
dissatisfaction.     Why  are  these  coses  now  mentioned? 
Because  they  prove,  that  all  the  transaction  ought  to 
be  fully  stated,  and  that  the  acts  of  the  agent,  though 
the  word  agent  be  not  mentioned  in  the  statute,  ought 
to  be  befi:>re  the  court.     But  why  should  his  acts  be  be- 
fore the  court  if  they  could  not  influence  the  trausac- 
tion  ?    The  Judges  of  other  times  thought  it  material 
to  enquire  into  their  acts ;  for  the  Lord  Chancellor  said 
*^  it  was  essential  to  the  ju&tice  of  the  case,  that  the 
name  of  the  agent  as  well  as  the  principal   should  be 
set  forth :   why  ?    that  the  whole  resgestcc  might  appear 

{a)  %  Vest  jun.  138.  (^)  7  J.  IL  449* 

for 
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1829.        for  the  sake  of  a  direction  to*  every  quarter  from  whence 
~ '  information  may  be  collected  :**  and  in  the  ftext  Bentence 

9.  one  may  raiagtne  that  the  present  case  was  ahnost  iore- 

CHampnets.  seen  by  his  Lordship ;  «*  The  legislatnre  foresaw  that 
much  mischief  was  done  by  efiecting  transactions  of  this 
kind  in  a  private  room,  where  the  money  was  paid  by 
an  agent  who  received  a  large  premium}  while  the  per- 
son actually  advancing  the  money  was  in  an  a^oining 
room ;  and  if  the  agent's  name  were  not  disclosed,  so 
that  recourse  might  be  had  to  him  to  know  what  really 
passed,  the  truth  could  not  be  obtained,  since  in  such 
ease  the  principal  not  being  present  could  not  give  the 
information.'* 

The  case  ofMooikam  v.  H(m  {a)  is  also  of  the  strong- 
est possible  weight ;  and  the  causes  we  decided  in  last 
Mickadmas  and  Hilary  terms,  of  Groom  v.  8Sr  Thomas 
Champneys  (i),  and  Williamson  v.  Goold  (c),   are  all  to 
the  same  eflfect ;  and  the  Court  think  that  if  we  did  not 
put  the  construction  we  now  do  upon  the  act  of  par« 
liament,  parties  would  have  the  opportunity  of  doing 
the  very  thing  that  the  statute  meant  to  prohibit :  and  it 
would  virtually  operate  as  a  repeal  of  the  statute,  for 
the  parties  would  alwa}r8  take  care  never  themselves  to 
mix  in  the  transaction ;  but  though  living  at  BeJ^brd  or 
any  other  place,  by  having  such  men  to  traffic  with  their 
money  put  it  completely  in  their  power  to  commit  the 
most  nefarious  frauds  upon  those  improvident,  foolish 
men,  round  whom,  and  to  protect  them  against  their 
own  imprudence,  nay,  to  save  them  from  themselvesf 
this  act  was  thrown  as  a  strong  and  powerful  guard : 
and  all  the  beneficial  and  salutary  objects  of  the  statutes 
would  be  entirely  frustrated  by  the  narrow  construction 
now  contended  for,  and  so  vehemently  and  strenuously 
pressed  upon  us*    Whether  this  be  a  remedial  or  .a 
penal  law,  the  Court  need  not  discuss :  but  it  is  a  law 

(a)  7  Taunt.  596.        (b)  See  St.  Jobn  v.  Cbamptuji.  ante  77. 

(c)  Antef  134. 

to 
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to  prerent  and  suppress  frauds;  and  it  is  a  clear  and        1833. 
fundamental  rule  in  construing  statutes  against  frauds,     *^  ""."l^ 
tbat  they  are  to  be  liberally  and  beneficially  expounded ;  ^^ 

and  in  our  best  text-book  this  position  is  to  be  found,  Champnctb. 
'*  that  where  the  statute  acts  against  the  offender  and 
inflicts  a  penalty,  it  is  then  to  be  construed  strictly :  but 
where  it  acts  upon  the  offence^  by  setting  aside  the 
fraudulent  transaction,  here  it  is  to  be  construed  liber- 
ally/* With  these  sentiments,  and  upon  these  prin- 
ciples, the  Court  are  of  opinion  these  annuites  cannot 
be  supported  :  and  notwithstanding  all  the  dreadful  con« 
sequences  with  which  such  a  decision  is  prognosticated 
to  be  followed,  we  think,  on  the  other  hand  (and  we 
have  not  come  to  this  conclusion  without  much  deliber- 
ation), that  our  decision  upon  this  point  will  better  ao-  , 
cord  with  the  object  of  the  legislature,  and  will  be  most 
subservient  to  the  best  interests  of  mankind. 

This  is  our  opinion  on  the  first  point,  as  applicable 
to  both  these  cases :  the  second  ground  is  applicable  to 
Ccfoentnfs  annuity  only,  viz.  that  his  name  is  not  in- 
serted in  the  memorial  as  a  person  beneficially  inter- 
ested. Upon  this  part  of  the  case  there  is  a  good  deal 
of  nicety :  but  having  formed  the  opinion  just  delivered 
on  the  first  point,  we  think  it  unnecessary  to  come  to 
any  determination  upon  this. 

As  then  the  statute  has  given  us  a  discretion  either  to 
make  the  rule  absolute  generally,  or  absolute  upon 
condition,  or  wholly  to  discharge  it,  according  to  the 
circumstances  of  each  particular  case^  we,  in  the  exercise 
of  that  discretion,  think  that  these  cases  fall  within  the 
second  class ;  and  that  these  rules  must  be  made  absolute, 
upon  condition  that  Sir  Thomas  Champneys  shall  pay 
•ach  sum  for  principal  and  interest  as  the  protho- 
notary  shall  find  due^  upon  fairly  taking  the  account 
between  these  parties,  as  in  the  former  case  of  Groom 

Vol.  I.  Y  v.  Sir 
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V.  Sir  T.  CiampneySf  whicb  we  finally  disposed  tii  the 

_  other  day. 

Gorton  ^ 

v^  Rules  absolute  aecovdingly. 

Chaiifnbts. 


June  j[o.  ReILLT  V.  JONES. 

The  Defend-  ASSUMPSIT  on  the  feUomng  agre^nent 

Ske*Mal^^  This  agreement,  entered  into  this  second  day  of 

ngnmentof  Augusf^  1822,  between  Michael  ReUfy^  of  Oxfbrd-One^ 

Plaintiff*!  victualler,  of  the  one  part ;  and  Edward  JaneSf  of  liahiU' 

miws,  witfcwlut  ^^^9  of  ^®  ^^^^  P*^  •  witnesseth,  that  in  consider- 
requiring  les-    ation  of  the  sum  of  23002.,  the  said  Mkhad  SeiUy  doA 

Sath*  uld  ®8^^  ^  ^^'^  ^^^  the  swd  Edward  Jonest  the  lease  of 
pay  2300/.  the  house  and  premises  situate,  lying,  and  beihg  the 
for  it,  and  also  gj-^  ^f  ^g  Deknoare  ArmSj  Oxfbrd-streetj  aforesaid,  as 

the  amount  of  ,.  ^*#» 

goods,  fixtures,  ^^  holSiS  the  same,  at  the  nett  annual  rent  of  T5^  fot 
and  effects,       the  term  of  fourteen  years  and  an  halt  from  Michaehna^ 

s^sion  of^  ^*y  '*^^>  *^'^®  ^*^  goods,  fixtures,  and  efi^ts,  now  oil 

house  on  or  the  said  premises,  and  which  he  has  a  right  to  sell,  at  d 

^^^  ^^  ^^^^  valuation  by  two  appraisers  or  their  umpire ;  and 

the  Plaintiff'  his  saleable  stock  in  trade.     Porter  not  exceeding  twelve 

agreed  to  give  butts ;   ales  thirty  barrels ;  wines,  foreign  and  British 

ofthcwe-  spirits,  and  compounds,  150Z.:  to  be  valued  by  proper 

mises,  eflfects,  gangers  or  their  umpire.    And  the  said  Edward  Jones 

!w^  t  ^^^  agree  to  take  an  assignment  of  the  said  lease  and 

assign  licencesy 

to  repair  or  allow  for  all  damaged  outside  windows,  and  to  clear  rent,  taxes,  and 
outgoings  to  the  day  of  quitting  possession.  The  expenses  of  the  agreement  were 
to  be  paid  by  the  parties  in  equal  moieties ;  and  either  party  not  fulfilling  all  and 
every  part>  was  to  pay  to  the  other  500/.,  thereby  settled  and  fixed  as  Hqtudated 
damages  : 

Held>  that  on  breach  of  the  agreement  by  omission  to  take  an  assignment^  the 
Defendant  was  liable  to  pay  the  whole  500/- ;  and  that  it  was  not  a  mere  penalty 
to  cover  such  damages  as  might  be  actually  incurred. 

premises 
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premises   as  above   described,  without   requiring  tbe 
lessor's  title ;  and  that  be  will  pay  unto  the  said  Mkhad 
BeiUj/  the  sum  of  2300/.  for  tbe  said  lease,  deducting 
the  deposit  of  50/.  now  paid ;  also  tbe  amount  of  goods, 
fixtures,  effects,  and  stock,  as  aforesaid,  together  with 
the  amount  of  the  unexpired  term  of  the  licences ;  and 
take  possession  of  the  said  house  and  premises,  on  or  be-, 
fore  the  29th  day  o(  September  next :  at  which  time,  and 
upon   payment  therefore,   he,  the  said  Michael  ReiUyj 
doth  agree  to  deliver  up  possession  of  all  t&e  said  pre- 
mises, and  also  th^  effects  and  stock ;  and  to  assign  over 
good  and  sufficient  licences ;  to  repair  or  allow,  for  all 
damaged  outside  windows ;  and  to  clear  the  rent,  taxes, 
and  outgoings,  to  the  day  of  quitting  possession.    And, 
lastly,  it  is  hereby  agreed,  that  all  law  and  other  ex- 
penoes  of  carrying  this  agreement  into  efiect,  shall  be 
paid  by  the  said  parties  in  equal  moieties ;  and  that 
either  of  them  not  ftdfiUing  all  and  every  party  the  party 
not  JidfiUing  sfiall  pay  unto  the  other  the  sum  of  500/. 
hereby  settled  ajidjuced  as  Uqtddated  damages;  the  deposit 
now  paid  to  be  considered  as  part  of  the  said  damages  in 
ease  (^  defaxdt  made  by  the  said  Edward  Jones,  or  re* 
turned  in  addition  to  the  said  damages  in  case  of  defatdt 
being  mude  by  the  said  Midiael  Reilly.     As  witness  our 
bands  the  day  and  year  first  above  written. 

Witness 
James  Scriven^  M.  Reilly, 

John  Langdon,  E»  Jones. 

Breach,  that  the  Defendant  did  not  accept  an  assign- 
ment of  the  said  lease,  or  take  possession  of  the  said 
house  and  premises,  goods,  fixtures,  and  efibcts,  and 
stock  in  trade,  on  or  before  the  29th  day  of  September 
next  after  the  making  of  the  agreement,  or  since. 

At  the  Middlesex  sittings  after  Michaelmas  term  last, 
a  verdict  was  found  for  the  Plaintiff  for  50/.,  with  liberty 

Y  2  for 
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1823.       for  him  to  move  to  increase  it  by  400{^  the  balance  of 
the  liquidated  sum  for  which  the  action  was  brought. 
Vaugkan  Serjt.  having  accordingly  obtained  a  rule 


Rblly 


JoNM.       nisi  to  that  effect, 


Lent  and  Lowes  Serjts.  now  shewed  cause.  Thou^ 
the  expression  liquidated  damages  is  employed  in  this 
agreement,  yet,  taking  the  whole  agreement  together, 
it  must  be  considered  that  the  5002.  was  intended  not 
for  liquidated  damages,  but  as  a  penalty;  in  whidi  case 
the  Plaintiff  would  only  be  entitled  to  recover  for 
the  damage  he  actually  sustained*  This  sum  might 
have  been  considered  as  liquidated  damages  if  it  had 
been  stipulated  as  the  security  for  the  performance  of  a 
smgle  act.  Barton  v.  Glai>er{a);  but  the  rule  is,  .that 
where  a  deed  or  agreement  contams  provisions  for  the 
performance  of  several  thhigs,  and  then  a  large  sum  is 
stated  at  the  end  to  be  paid  upon  the  breach  of  per- 
formance^ that  must  be  considered  as  a  penal^  (b);  and 
its  being  called  liquidated  damages  will  not  alter  the  case. 
If  the  rule  were  otherwise^  a  party  might,  in  such  a  case^ 
pay  the  whole  sum  for  breach  of  any  one  of  the  most 
unimportant  and  trivial  of  the  provisions  in  the  agree- 
ment. ^Dallas  C.  J.  If  the  damage  occasioned  by 
breach  of  the  most  material  provision  amounted  to 
more  than  the  stipulated  sum,  could  not  the  party  re- 
fose  to  pay  more  ?]  Where  the  sum  is  considered  a 
penalty,  there  are  cases  in  which  he  may  pay  more.  In 
Lm  V.  Peers{c)f  Bolfe  v.  Peterson  (d),  and  Fletcher  v. 
Dyche{e\  the  stipulated  sum  was  to  secure  the  per- 
formance of  a  single  act,  and  therefore  those  cases  are 
distinguishable  from  the  present.     But  in  AsUof  v.  Wd-- 

(a)  iHoUtA3»  (e)  4Burr.%%%^. 

(^)   Per  Heath  J.  in  Asilej         (d)  2  BnParL €01.437. 
V.  fTeUofh  %B.t^P.  353.  (>)  %  T.  R.  ja. 

^  don. 
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don  {a)i  where  the  Defendant  agreed  to  pay  a  sum  if  he  ^  182S. 
did  not  perform  at  the  Plaintiff's  theatre^  it  was  holden 
that  the  sum  agreed  on  should  be  a  security  for  the 
damages  actually  incurred  by  breach  of  the  agreement; 
and  that  must  be  taken  to  have  been  what  the  parties 
meant  on  the  present  occasion.  Though  there  may  be 
no  case  where  the  expression  liqmdtded  damages  has 
been  held  to  operate  merely  as  affixing  a  penalty  for  the 
security  of  actual  damages ;  yet  there  is,  on  the  other 
handi  no  case  in  which  the  Court  have  considered  them- 
selves as  tied  down^  and,  by  the  employment  of  that  ex- 
pression, precluded  under  any  circumstances  from  con- 
sidering it  equivalent  only  to  the  term  penalty.  The 
statute  of  William^  which  enables  a  Plaintiff  to  assign 
several  breaches  in*  an-  action  on  a  bond  conditioned 
with  ia  penalty  for  the  performance  of  several  things, 
affi>rds  a  strong  reason  for  contending  that  the  Plaintiff 
.ought,  under  ^  agreement  for  a  sum  stipulated  by  way 
of  security,  to  recover  only  such  damages  as  he  has 
actually  incurred ;  otherwise  the  statute  would  be  nuga- 
tory, and  the  same  sum  must  be  paid  for  the  breach  of 
conditions  of  very  different  degrees  of  importance,  which 
never  could  have  been  the  intention  of  the  parties. 

Dallas  C.  J.  In  this  case,  on  the  construction  of 
tfiis  agreement,  I  think  the  damages  stipulated  for*  are 
to  be  considered  as  liquidated  damages,  whatever  may 
be  the  construction  of  other  cases:  but  I  avoid  ground^ 
jng  my  opinion  on  any  of  them,  having  a  clear  opinion 
upon  the  whole  of  this  agreement  taken  together. 

Park  J.    I  think  the  Plaintiff  is  entitled  to  recover 

*  the  500/.    No  case  has  been  adduced,  in  which,  after 

the  parties  have   themselves  employed  the  expression 

(a)  »AesrP.346. 

Y  3  Uqui" 
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liquidated  damages^  the  coart  has  holden  the  Plaintiff 
should  not  recover,  on  breach  of  the  agreement,  the  sum 
named  as  stipulated  damages.  I  will  not  say  there  is  no 
such  case ;  but  looking  at  the  agreement  itself  in  the 
present  instance,  I  found  mj  opinion  on  what  appears 
to  be  the  clear  intention  of  the  parties.  As  to  the  par- 
ticular case  of  AsUey  v.  fVddunj  I  concur  in  the  decision 
there  giren ;  but  the  agreement  in  that  case  contained 
no  such  expression  as  liquidated  damage$»  I  do  not 
admit  the  assumption,  that  the  present  is  an  agree- 
ment for  the  -performance  of  several  things ;  in  substance 
it  is  for  the  performance  pf  only  one:  the  vendor  was  to 
leave,  and  the  vendee  was  to  take  possession.  The  lan- 
guage which  contains  the  stipulation  for  liquidated 
damages  is  exceedingly  dear  and  precise^  and  even  tiie 
BOL  paid  down  was  to  be  considered  as  part  The  de- 
cisions all  concur  in  laying  it  down,  that  the  intentions 
of  the  parties  ought  to  be  pursued ;  and  about  those  in- 
tentions there  can  be  no  doubt  in  the  present  instance. 


BuBROUGH  J.  There  is  no  case  which  has  decided 
that  the  Defendant  shall  not  pay  the  whole  sum,  where 
the  expression  liquidated  damages  hua  been  employed  to 
designate  the  nature  of  the  payment.  In  all  the  cases 
the  question  has  been,  what  was  meant  by  the  parties; 
and  great  inconvenience  would  ensue  from  non-com- 
pliance with  their  intention  on  either  side.  The  statute 
of  William  operates  only  in  esses  of  penalty,  and  was 
passed  to  relieve  the  Plaintiff,  by  enabling'  him  to  assign 
more  breaches  than  one,  which  he  could  not  do  at 
common  law ;  but  it  is  begging  the  question  to  say  that 
the  sum  mentioned  in  this  agreement  was  meant  as  a 
penal^,  and  not  as  liquidated  damages. 

Rule  absolute. 
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LoNORiDOE  and  Others  t;.  Brewer.  June  i%. 

n^HE  Plaintifi&  having  recovered  Is,  damages  in  this  Piractice. 

case,  notwithstandimr  the  omission  of  the  surname  ^^y^  V^' 
^  ^  ceediiigt* 

of  one  of  them  on  the  Nisi  Prim  record ;  and  the  Courtt 
on  the  ground  of  that  omission,  having  refused  to  in* 
crease  the  damages  to  the  sum  the  Plaintifis  sought  to 
recover,  (see  antef  J  43.)  they  sued  out  execution  for 
costs  on  the  verdict  for  1&,  and  broiight  a  fresh  action 
for  the  sum  they  originally  sought  to  recover ;  although 
they  had  refused^  on  the  motion  for  increasing  damages, 
an  offer  to  wiend  on  payment  of  costs,  and  had  taken 
the  verdiqt  for  Is^  ia  preference  to  being  nonsuited  at 
the  triaL 

.  But  the  Court,  on  modon  by  Pdl  Seijt  to  set  aside 
the  execution  or  stay  the  proceedings  in  the  second 
action,  a^  hearing  Vaughan  Seijt.  against  the  rule, 
staid  the  proceedings  in  the  second  action)  the  Defendant 
not  having  pleaded. 


CeOOKE  v.  M*TaVISH.  JuHei%. 

T  N  the  statute  28  6. 3.  c.  d7«9  there  are,  among  others,  Under  the 

the  following  enactments :  *1?*^,!  fT^^* 

which  liinits 

Sect.  23.     ^*  If  any  action  or  suit  shall  be  brought  the  commenc- 

iDg  of  actions 
against  officers  of  the  customs  to  three  months  after  the  matter  or  thing  done ;  but 
enacts  that  the  officer  shall  have  a  calendar  month's  notice  of  action^  and  a  calendar 
month  in  which  to  tender  amends :  Held,  that  actions  agaufcst  tuck  officers  must  he 
commenced  within  three  lunar  months  after  the  matter  or  thin^g  done. 

Y  4  or 
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or  commenced  against  any  person  or  persons,  for  any 
thing  by  him  or  them  done  in  pursuance  of  this  or  aiqr 
other  act  or  acts  of  parliament  now  in  force,  or  hereafter 
to  be  made  relating  to  his  majesty's  rerenues  of  ciistoma 
and  excise^  or  either  of  them,  sach  action  or  suit  shall 
be  commenced  within  three  months  next  after  the  matter 
or  thing  done." 

Sect.  25.  ^  No  writ  or  process  shaH  be  sued  out 
against  any  officer  of  the  customs  or  excise,  or  against 
any  person  or  persons  acting  by  his  or  their  order  in 
his  or  their  aid,  for  any  thing  done  in  the  execution,  or 
by  reason  of  this  or  any  other  act  or  acts  of  parliament 
now  in  foree^or  hereafter  to  be  made^  relating  to  the  said 
rerenues,  or  either  of  them,  until  one  calendarmonih  next 
after  notice  in  writing  shall  have  been  deliTered  to  him 
or  them,  or  left  at  the  usual  phoe  of  his  or  their  abodew" 

Sect.  26.  ^*  It  shall  and  may  lie  kwftil  to  and  for  any 
such  officer  or  officers,  or  other  person  or  persons 
acting  in  hb  or  their  aid*  to  whom  such  notice  shall  be 
given  iu  aforesaid,  at  any  time  within  one  calendar  moHtk 
after  such  notice  shall  be  given,  to  tender  amends  to  the 
person  or  persons  complainings  gt  to  his  or  thdr  agent 
or  attorney/' 

Within  three  calendar^  but  not  within  three  hmar 
months  after  the  matter  or  thing  done^  the  Plaintiff  had 
sued  the  Defendant,  an  officer  in  the  preventive  service, 
for  an  alleged  unjustifiable  seizure  and  detention  of  the 
Plaintiff's  ship,  (see  ante^  1670;  <^<1  ^P^^  ^  special 
case,  the  question  for  the  opinion  of  the  Court  was, 
whether  under  the  foregoing  act  of  parliament  this 
action  was  commenced  in  time. 


Taddjf  Seijt.  for  the  Plaintiff.  The  action  was  com- 
menced in  time.  In  all  the  cases  on  acts  of  parKament 
where  the  courts  have  liolden,  that  the  word  numth  is 
to  be  construed  bmar  months  the  word  month  has  been 

em* 
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employed  through  the  act  uniformly  without  any  ad- 
junct. In  Lacon  ▼.  Hooper  {a\  Lord  Kenyon  saysi 
^  In  all  acts  of  parliament,  where  months  are  spoken 
o^  without  the  word  calendar^  aiid  nothing  is  added 
from  which  a  clear  inference  can  be  drawn,  that  the 
legislature  intended  calendar  months,  it  is  understood  to 
mean  lunar  months.**  Now  here  there  is  something 
added  from  whence  an  inference  may  be  drawn,  that  by 
the  wordmofi/^in  the  23d  section,  the  legislature  meant 
calendar  months,  for  they  must  have  intended  to  place 
the  parties  upon  an  equal  footing ;  and  if^  by  the  25th 
and  26th  sections,  the  Defendant  is  to  have  a  calendar 
month's  notice  before  action,  and  a  calendar  month 
in  which  to  make  amends,  the  Plaintiff  ought  to  have 
calendar  months  in  which  to  sue.  No  case  has  yet  been 
decided  where  the  expressions  months  and  calendar  months 
have  both  occurred  in  the  same  act;  but  if  the. word 
month  (which,  in  the  2dd  section  of  this  act,  appears  to 
have  been  inadvertently  employed  instead  of  calendar 
months)  is  to  be  construed  as  lunar  months,  not  only 
will  the  Plaintiff  and  Defendant  be  placed  on  an  unequal 
footing,  but  the  Plaintiff  in  the  case  of  a  condiiuing 
trespass,  if  he  must  sue  within  three  lunar  months,  and 
most  give  a  calendar  month's  notice^  will  be  able  to 
recover  for  little  more  than  six  or  seven  weeks  in  his 
first  action,  although  the  trespass  may  have  tasted 
three  months.  Such  an  injustice  towards  the  Plaintiff 
odold  nevef  have  been  the  intention  of  the  legislature; 
and  in  statutes  as  well  as  in  contracts,  the  intention 
ought  to  be  the  guide  to  construction.  This  is  quite 
clear  in  matters  of  contract  In  Lang  v.  Gale  {a) 
Le  Blanc  J.  says,  **  In  matters  temporal  the  term 
month  is  Understood  to  mean  lunar  month,  whilst  in 
matters  ecclesiastical  it  is  deemed  calendar ;  because  in 
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each  of  those  matters  a  di£^rent  mode  of  compntatioii 
respectively  prenuls:  .the  term^  therefore^  is  taken  in 
that  sense  which  is  confi)rmable  to  the  sufcyecfr-matter 
to  which  it  is  applied.  Still,  in  matters  of  contract  the 
question  will  ever  be,  what  was  the  intention  of  the  at- 
tracting parties  at  the  time  when  they  made  use  of  the 
word."  The  same  rule  was  observed  in  Oockdl  v. 
Qray.  (a)  In  CaUi3jf%  case  (&),  tempm  temeOre  was 
holden  to  mean  calendar  months.  The  construction  of 
the  won^  therefore,  is  not  inflexible,  but  must  depend 
on  the  context ;  and  it  would  be  inconsistent  and  unjust 
to  employ  it  in  two  different  senses  in  the  same  act  of 
parliament. 


Dallas  C.  J.  The  legislature  must  be  taken  to 
know  the  distincticm  between  lunar  and  calendar  months; 
and  when,  in  its  ordinary  acoeptatioo,  the  word  vumik 
means  lunar  month,  and  the  adjunct  calendar  may  be 
used  for  the  purpose  of  making  a  distmotion,  can  we 
Construe  the  act  diflfevently  fix>m  the  plain  and  obvious 
import  of  the  words  actually  enqployed?  I  entertain  no 
doubt  that  the  word  calendar  was  inserted  emphatically 
in  the  25th  and  2$th  sections  of  the  act  If  it  had  not 
been  used  at  all,  there  might  be  more  ground  for  the 
argument  widi  which  we  have  been  pressed. 


Park  J.  One  of  the  earliest  things  we  learn  is,  that 
the  word  months  ^^  vf  termim^  means  a  lunar  month. 
In  mercantile  matters  there  may  be  usage  to  the  con- 
trary, but  in  general,  if  the  word  mofUh  is  used,  lunar 
month  Is  meant,  and  therefore^  we  always  add  the  wcml 
adendar  when  it  is  desired  that  the  computation  should 
be  by  calendar  months.  Catednft  case  was  toucUng 
ecclesiastical  matters,  in  which  it  is  the  usaige  to  com- 


(<i)  »  iL  CsT  B.  x%k. 


{Jf)  6  JS^.  6s. 
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pute  by  cakndar  months.  But  in  tluit  case  Lord  QJce 
saySf  that  though  a  lease  for  a  twdverooath  woold 
give  an  mterest  for  a  year,  a  lease  for  twelTemonths 
would  give  an  intereal  for  no  more  than  foity*eigfat 
weeks.  In  the  present  case,  the  calendar  month  seems 
to  have  been  given  expressly  in  favour  of  the  officer,  to 
afford  him  ample  time  to  tender  amends. 
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BuRRouQH  J.  concurred. 

Judgment  for  the  Defendant. 


Mayer  and  Others,  Assignees  of  Davison,  a 

Bankrupt,  v.  Nias. 


June  I4« 


ASSUMPSIT  S&t  the  value  of  goods  sold  to  the  The  Defend^ 
Defendant  by  the  bankrupt  before  his  bankruptcy,  *"^'^?Jj*f 
and  upon  an  account  stated  with  the  bankrupt  before  fo^  j^^dy  mo- 
his  bankruptcy ;  plea,  general  issue.    Upon  the  trial  n^>  p^d  for 
of  die  cause  at  the'  Lonicn  sittings  in  last  EaOer  term,  [u^J^^^^e 
the  bankrupt's  brother  proved  that  the  goods  were  to  be  vendor't  agent 
paid  for  in  ready  money ;  that  the  Defendant  having  J  ^"^^^^^ 
sent  to  say  he  would  pay  the  amount  (1322.)  if  the  whichhadbeeo 
bankrupt  would  send  a  receipt,  the  witness  waited  on  ^^  *°<^  <^- 
him  for  payment,  when  the  Defendant,  who  had  advanced  ^^  ^^,  ^^^ 
202.  on  giving  the  order  for  the  goods  in  Meof^  1822,  ordered;  the 

instead  of  paying  1122.  down,  deducted  O.  12s.  discount  «Sfnt  at  fint 

^  ^    ^  '  refuted  to  take* 

for  ready  money,  gave  a  check  for  14/.  175.,  and  a  dis-  the  bill,  but 

honoured  bill  for  90/.  1  is;,  drawn  by  Reed  and  Cow,  ao-  i^timatety  car- 
cepted  by  the  Defendant,  and  doe  in  the  April  pre-  ^^  ^^  vendor 

who  kept  it. 
The  vendor  having  become  bankrupt)  the  Courts  in  an  action  brought  by  his 
assignees  to  recover  the  value  of  the  goodsj  held  this  transaction  equivalent  to  pay- 
ment, no  fraud  having  been  established. 

ceding ; 
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ceding.  The  witness  strongly  protested  against  tbn^ 
mode  of  payment,  and  at  first  refused  to  take  the  bill ; 
but  apon  its  bdng  thrown  down,  ultimatdy  took  it  up 
and  carried  it  to  his  brother,  who  kept  it. 

There  were  also  circumstances  toudiing  the  manner 
and  time  in  which  the  Defendant  became  possessed  of 
the  bill,  his  supposed  knowledge  of  the  bankrupt's 
situation,  and  of  the  bankrupt's  having  deposited  goods 
with  the  drawers  of  the  bill  as  a  security  fer  the  payment 
of  it ;  from  which  the  Plaintiffs  proposed  to  shew  that 
the  whole  transaction  was  bottomed  in  fraud :  but  some 
of  these  circumstances  being  disputed,  and  the  Court 
having  held,  that  no  fraud  appeared  on  the  Judge's  report 
of  the  trial,  it  becomes  unnecessary  to  detiul  them. 

The  learned  Judge  who  presided  at  the  trial  having 
intimated  that  the  fiicts  disclosed  by  the  bankrupt's 
brother  amounted  to  a  pajrment  by  the  Defaidant, 
a  nonsuit  was  entered,  with  liber^  for  the  I^aintifi  to 
move  to  set  it  aside  and  enter  a  verdict  for  1 12L 

Vaughan  Seijt.  having  obtained  a  rule  aocordingly, 


Pell  Seijt  shewed  cause  against  it,  contending 
that  the  bankrupt's  brother  having  carried  away  the  bill, 
and  the  bankrupt  having  retained  it,  there  had  been  a 
complete  payment ;  and  that  the  retainer  of  the  bill  by 
the  bankrupt  distinguished  the  case  firom  that  of  Fair  r. 
M^Iver  (a),  where  the  Defendant,  still  holding  a  dis- 
honoured biU,  attempted  to  enforce  it  by  way  of  set  ofl^ 
though  at  the  time  he  took  it  he  knew  the  drcumstanoe^ 
of  the  bankrupt. 

Vaughanj  in  support  of  his  rule.  Pajmient  by  a  dis- 
honoured bill  was  no  performance  of  the  Defendants 
contract  to  pay  in  ready  money.    IPark  J.  Eland  v. 


(a)  i6jSm/,  130. 
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KafTy  decides  the  contrary,  (a)]  Then  from  the  circum- 
stance of  the  Defendant's  giving  the  order  for  the  goods 
in  Majfj  some  weeks  after  the  bill  was  due,  joined  to  the 
mode  of  payment,  it  must  be  inferred,  that  the  goods 
were  ordered  with  the  express  view  of  getting  value  for 
the  bill ;  and  if  so,  the  case  is  the  same  as  that  of  Fair  v. 
Af*/wrr. 


Dallas  C  J.  I  think  this  rule  ought  to  be  dis- 
charged: no  fraud  has  been . actually  made  out;  and 
if  so,  the  Defendant  must  be  considered  as  having  been 
lawfully  in  possession  of  the  bilL^  Taking  this  to  be 
the  case^  was  it  >ccq)ted  in  payment  ?  It  was  thrown 
down,  and  perhaps  rejected  at  first ;  but  it  was  then 
taken  up,  carried  to  the  bankrupt,  and  retained  by  him. 
Assuming  that  the  Defendant  came  honestly  by  the  bUl, 
rt  was  a  fiur  article  of  set  off;  and  the  return  of  it  must 
be  deemed  equivalent  to  payment. 

Pajuc  J.  This  was  a  bill  for  which  the  bankrupt 
was  always  liable.  His  brother,  indeed,  at  first  refused 
to  take  it,  but  by  carrying  it  away  confirmed  the  bank- 
rupt's liability ;  and  the  bill  was  never  sent  back. 

The  case  oiFair  v.  M^Iver  proceeded  on  the  ground 
of  a  fraud  upon  the  other  creditors  ;  but  Eland  v.  Karr 
comes  much  nearer  the  present  case,  if  (as  I  believe) 
there  was  no  fraud  in  the  transaction.  It  is  true^  that 
in  Fair  v.  M'Jvery  Lord  J^lenbarough  says  he  is  not 
•convinced  by  the  decision  of  Eland  v.  Karr;  but  there  is 
no  case  in  which  the  authority  of  Lord  Kmfon  has  been 
overruled. 


BuRROUGH  J.  concurred. 


Rule  discharged. 


(a)  i£ajtf375' 
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(IN  THE  EXCHEQUER  CHAMBER.) 

Jjiiwi6.      May  and  Others,  Plaintiffs  in  Error,  t;.  Pias» 

Defendant  in  Error. 


BiH  a|;ain8t  hpHE  Defendant  in  error  had  recoyered  damages  on 

dbTdd^^'^A  the  eighth  ooont  of  a  declaration  against  the  Plam-i 

liamJame*  tiffs  for  negHgently  conducting  a  sott  in  ifi^iidi  they 

Nortothzskd-^  had  been  employed  as  attorneys ;  and  upon  error  from 

younger.    On  ^he  King's  Beiich,  among  numerous  other  objections  it 

tjie/M/Mit  was  assigned  fet  error  that  in  the  said  record  it  was 

^  "t^Hirv  *^^»  "  ^^^  ^^  j^^y  snnimoned  to  speak  the  truth  of 

^Y^biXJamei  the  matters  within  contained,  being  diosen,  tried,  and 

/£^  tlie  Mexi  sworn  upon  their  oath,  say  as  to  the  promise  and  under- 

twhzsii^  James  taking  in  the  eighth  count  of  the  within  bill  mentioned. 

May  tlie  that  the  said  James  May  the  elder,  William  Norkm^  and 

u^rtdLCf  as  ^^^^'^^  ^1^  ^he  younger,  did  undertake  and  promise  m 

the  PUmtiff  manner  and  form  as  the  said  Stephen  Pigi  hath  within 

^^  f^*^  ^^  ^^^  count  complained  against  them ;  and  they  assess 

againtt  them.''  ^®  damages  of  the  said  Stephen  Pige  on  occasion  of  the 

Jadgmenty  not  performing  the  promise  and  undertaking  in  that 

Plaintiff  do  covkxit  mentioned,  over  and  above  his  costs  and  chaiges 

ncoveragaittst  by  him  abont  this  suit  in  that  behalf  expended,  to  two 

^^j^^  hundred  pounds,  and  for  those  costs  and  charges  to 

Held,  diat  ^^^y  shillings ;  and  as  to  the  several  promises  and  un* 

the  omission  deTtakings  in  the -other  counts  of  the  withm  bill  oon« 

Jamej  in  en-  ^i°^>  the  jurors  aforesaid,  upontheiroath  aforesaid,  say, 

tering  on  the  that  the  said  James  May  the  elder,  William  Norton^  and 

^itja  the         James  May  the  younger,  did  not,  nor  did  either  of  them, 
finding  or  the  •        i  •      . 

jury,  was  no     undertake  or  promise  in  manner  and  form  as  the  said 
ground  of         Stephen  Pige  hath  within,  in  those  counts  complained 

against  them  ;  therefore  it  is  considered  that  the  said 
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Plaintiff  do  recioYer  against  tbo  said  Defendants,  as  to  1823* 
tlie  promise  and  undertaking  in  the  eighth  count  of  the  ^.^  "^ 
said  bill  mentioned,  his  damages,  costs,  and  charges  by  v. 

the  jurors  aforesaid  in  foi'm  aforesaid  assessed :"  whereas-  ^^^ 
in  truth  and  in  bid  there  is  no  such  person  in  the  said 
bill,  or  in  the  said  dghtk  count  of  the  said  bill  men-, 
tioned,  as  William  Norton ;  and  therefore  there  is  a 
manifest  discrepancy  and  variance  in  the  alleged  finding 
of  the  said  jury  and  the  judgment  of  the  court,  the 
finding  of  the  said  jury  being  that  James  May  the 
elder,  William  Norton^  and  James  May  the  younger 
did  undertake  and  promise  in  manner  and  form  as 
aforesaid,  and  the  judgment  of  the  court  being  against 
the  said  Defendants,  who  are  within  the  bill  named  and 
called  James  May  the  elder,  WiUiam  James  Norton^  and 
James  May  the  younger." 

HoU  for  the  Plaintiff  in  error.  A  court  of  error 
cannot  amend  this  defect  in  the  finding  of  the  jury. 
[^Per  curiam.  It  is  not  proposed  to  make  any  amend- 
ment.] Then  the  defect  is  fatal  as  a  variance;  for 
the  Plaintiffi  in  error  are  entitled  to  a  perfect  re- 
cord. If  another  action  were  brought  against  them  for 
the  same  causey  they  could  not  plead  this  record  as  a 
judgment  recovered,  nor  could  a  co-Defendant  recover 
contribution ;  for  he  would  be  nonsuited  if  he  produced 
this  record  in  proof  of  an  action  in  which  he  had  been 
ad}iidged  to  pay  damages  jointly  with  WiUiam  James 
Norton.  The  judgment  indeed  is  against  the  said 
Defendants,  but  judgment  can  only  be  warranted  by  the 
finding  of  the  jnry.  **  Said"  is  a  word  of  reference,  and 
there  is  no  William  Norton  in  the  bill  to  which  the  finding 
of  the  j  ury  can  refer.  After  the  finding  of  the  jury,  there 
beingno  day  in  court  on  which  this  defect  could  be  pleaded 
in  abatement,  it  can  only  be  taken  advantage  of  on  eiTor,, 
and  there  must  be  a  x^enire  de  novo.     The  defect  must 

be 
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be  esteemed  material;  for  proceedings  have  been  set 
aside^  on  the  ground  that  a  Defendant  having  two 
Christian  names,  was  sued  by  only  one  of  them.  Arbomn 
V.  WiUougkly.  {a)  A  sheriff's  officer  cannot  justify  an 
arrest  of  J^  C  &,  by  shcfring  that  a  latitat  issued  against 
c7.  &j  and  averring  that  it  issued  against  c7.  C  SL  by  the 
name  of  J.  &,  and  that  they  are  one  and  the  same 
person.  Shadgett  v.  Clipsan  {b\  Cole  v.  Hindsan  (c), 
V.  Sheriff  of  Surry,  {d) 


But  the  Court,  without  hearing  the  counsel  for  the 
Defendant  in  error,  determined  that  the  Defendants 
having  been  properly  named  in  the  bill,  uppn  whidi 
alone  the  finding  oS  the  jury  could  be  warranted,  and 
the  judgment  being,  according  to  the  modem  course  of 
pleading,  against  the  said  DefendanU^  there  was  no 
ambiguity,  or  ground  for  the  objection  taken ;  and  they 

Affirmed  the  judgment  of  the  court  bdow. 


(a)  I  Marih^417* 
\i)  8 


8  Majtt  3sS. 


{e)  6r.Jt.s34. 
(1/)  I  Martb.  75. 


Jumii. 


Williamson  t;.  Goold. 


Where  an  aa-  HPHE  prothonotary  having  been  directed  to  ascertain 

a^upoB  the  ^^^^  ^*®  ^"^  ^^^  principal  and  interest  at  five  jkt 
gnntortpay-  cent^  in  the  matter  of  the  annuity  granted  by  the  De- 

'^  y^^  fendant  to  the  Plaintiff,  and  set  aside  last  term  (see 
ffiffmM  be 

fbuid  die  for  onte^  171.),  the  Court  held,  upon  exception  to  the  pro- 
princ^  and  thonotary's  report,  that  the  Plaintiff  was  entitled  to  all 
urcenu  the    ^^^  disbursements  for  the  conveyances  by  which  the 

Couit  aOowed  grant  of  annuity  was  e£Eected  and  secured* 

(he  grantee 

his  hk  disbanements  for  the  conyeyances  by  which  the  grant  of  anouity  waa  efoted 

and  teciired. 


m  TDK  FovRtH  Year  of  GEO.  IV. 


Recovery.  Juneti. 

pELL  Serjt.  obtained  leave  to  amend  a  recovery,  by 
removing  the  words  ^^  an  inbound  common"  from 
a  line  in  which  they  had  been  inadvertently  inserted, 
and  where  they  had  no  meaning,  to  the  line  in  which 
they  ought  to  have  stood. 


1 

Lambert  v.  Hodgson  and  Prince.  junc  xS. 

'pRESPASS.     First  count  for  assaulting  the  Plaintiff,  Declaration  of 
seizing  him,  and  compelling  him  to  go  from  Bishop  ^^^  ^^""!jj  ^^^ 
Atickland  to  Stockton^  and  there  imprisoning  and  de-  imprisonment, 
taining  him  without  reasonable  or  probable  cause,  for  ^«*»  that  De- 
divers,  to  wit,  three  days.     Second  count  for  assaulting,  y^^^  f^^  pia^. 
and  compelling  him  to  go  with  Defendants  to  divers  tiff;  arrested 
places,  and  then  and  there  imprisoning  and  detaining  ^I™ .   ^ 
him  in  prison  without  reasonable  and, probable  cause,  charge,  and 
for  divers,  to  wit,  three  days.     Pleas  by  Hodgson^  first,  detained  him 
general  issue ;  second,  that  Hodgson  and  one  Wilkinson  ga^isfied  the 
were  bail  for  Plaintiff  in  an   action   brought '  against  demand  in  the 
him  by  Hannah  WeiherelU  and  the  action  being  still  *^?^;^  ^ 
depending,  Hodgson  seized  the  Plaintiff,  to  render  hinl  injuria. 

to  the  custody  of  the  marshal  of  the  Marshelsea  in  dis-      '^  appeared 

that  Defend- 

ant,  in  addi- 
tion to  detaining  Plaintiff*  tilt  he  satisfied  the  demand  In  the  action^  detained  him  an 
hour  longer  till  he  paid  the  expenses  of  the  Defendant's  becoming  bail,  &c. : 

Held,  that  this  was  one  continuing  trespass,  and  tliat  therefore,  in  order  to  recover 
for  that  part  of  it  which  was  unjustifiable,  (namely,  the  additional  detention  for  the 
bail's  expences,)  the  Plaintiff'  ought  to  have  newly  assigned. 

Vol*.  I.  Z  charge 
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Lambert 

v. 
Hodgson. 


charge  of  the  recognizance  entered  into  by  Hodgson  and 
WilkinsoTh  took  him  to  Stockton  where  Hannah  WethereU 
lived,  because  he  was  desirous  of  settling  the  fiction  with 
her,  and  detained  him  there  till  he  made  satisfaction  as 
to  the  demand  for  whidi  the  action  was  commenced, 
and  was  discharged  from  the  suit. 

Replication.    D^  infurid. 

Prince  suffered  judgment  by  default.  At  the  trial 
before  Bat^  J.  at  the  Durftam  Spring  assizes,  ft  ap- 
peiired  that  the  Defendants,  in  addition  to  dietaitiing  the 
Plaintiff  at  Stockton  till  he  had  made  MttiafiUAion  for  die 
money  sought  to  be  recovered  by  Hannah  WethereU^  de- 
tained him  there  an  hour  longer,  till  he  gave  them,  after 
resisting  the  demand,  a  promissory  note  for  the  amount 
of  the  expences  incurred  by  them,  in  putting  in  bail, 
and  in  arresting  him  for  the  purpose  of  the  render  in 
disdmrge  of  his  bail. 

The  learned  Judge  seeming  to  be  of  opinion,  Uiat  the 
plea  did  not  cover  the  whole  of  the  declaration,  a  verdict 
was  found  for  the  Plaintifi^  for  39^.  damage* 


Letts  Seijt.  obtained  a  rule  nisi  to  set  aside  this  verdict, 
and  enter  a  verdict  for  the  Defendant,  Hodgson^  on  the 
ground  that  the  trespass  stated  in  the  declaration,  as 
well  as  that  proved  at  the  trial,  was  one  continuing 
trespass,  and  therefore  covered  by  the  plea :  that  al- 
though, if  there  had  been  two  separate  and  distinct  de- 
tentions, the  Plaintiff  might,  notwithstanding  the  plea, 
have  proved  the  second  detention  under  the  second 
count  of  the  declaration,  yet  the  whole  trespass,  as  it 
existed,  being  answered  on  the  face  of  the  plea,  that 
part  of  it  which  was  illegal,  (namely,  tire  extension  or 
continuation  of  it  after  Hannah  Wethercll  had  been 
satiiified,)  could  only  be  proved  under  a  new  assignment, 
distinguishing  such  iUegai  continuation  frbtn  that  part  of 
thetre^uuK  which  was  dearly  justifiable :  and  ttiat  in  the 

absence 
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absence  of  any  such  new  assignment,  the  Defendant's 
plea  entitled  him  to  a  verdict :  for  this,  were  dted  i^e- 
well  V.  Siowe{a%  Momprivatt  v.  Sheriff* of  Middlesex,  (ft) 

Peake  Seijt  now  shewed  cause  against  the  rule,  when 
the  Court  observing,  that  the  only  question  was,  whether 
what  had  passed  was  to  be  considered  one  continuing 
trespass  or  two  distinct  trespasses,  Peake  contended 
that  there  had  been  two  distinct  trespasses;  that  the  first 
must  be  taken  to  have  ended  Vhen  the  Plaintiff  had 
satisfied  Hannah  Wethereli :  and  the  second  to  have 
commenced  when  the  Defendant  demanded  the  ex- 
pences  he  had  incurred  in  putting  in  bail,  and  detained 
the  Plaintiff  anew  till  he  complied  with  that  demand. 
If  there  were  two  imprisonments,  there  was  no  necessity 
for  a  hew  assignment,  as  the  declaration  contained  two 
counts.  BuU.  N.  P.  11.    1  WnCs  Saunders^  299.  mde  6. 

But  the  Court  were  clearly  of  opinion,  that  the  tres- 
pass was  one  continuing  trespass;  and  that,  therefore, 
the  Plaintiff  ought  to  have  newly  assigned  in  order  to 
recover  for  that  part  of  the  trespass  which  was  un- 
justifiable. 

Rule  absolute. 


ei« 


1M8. 


Lambert 
Hodgson. 


(a)  3  Taunt.  4%$^ 


(^}  %Campb.ii$. 
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(IN  THE  EXCHEQUER  CHAMBER.) 
July  x6.  Campbell  v.  Jameson  and  Another. 

Bankruptcy      TERROR,  from  the  court  of  Kings  Bench,  in  an  action 
are  00  db-  ^^  ^^ht  on  bond.      The  Plaintiff,  in  «rror,  bad 

charge  to  a      pleaded   his  bankruptcy,    and   a  certificate  under    it, 

^»^T  ^^'^'^  ^^^  ^^^  "^^^^  ^^-  ^^^'•^'     ^y  ^^^  replication  it 

€.  33*  hf  a  appeared  that  the  bond  had  been  given  by  a  member  of 

trading  man-  parliament,  with  sureties,  under  4  G.  3.  c.  33.  s.  1.,  and 

mment  where  ^^^  conditioned  for  the  payment  of  such  a  smm  as  should 

the  judgment  be  recovered  in  a  certain  action,  then  pending  in  the 

which  th*  "*  Court  of  Common  Picas,  between  the  Defendants  in 

bond  was  error,  and  Plaintiff  in  error,  together  with  such  costs  as 

^7*'*.**^^'*' .     should  be  given  in  the  same.     Averment,  that  after  the 
tainedafterthe  .      ,  .    .  •  .       ,  ... 

baidcruptcy»      bankruptcy  judgment  was  given  m  the  action,  m  the 

though  before  Common  Pleas,  asainst  the  Plaintiff  in  error,  for  the 
^*  ^  sum  of  289/.,  and  so  the  bond  was  forfeited  by  nonpay- 
ment of  that  sum.  Demurrer,  joinder,  and  judgment 
for  the  Defendants  in  error,  (a) 

This  cose  was  argued  in  Michaelmas  term  last,  by 
Wildcy  for  the  Plaintiff  in  error,  and  Parke^  for  the  De- 
fendants in  error ;  and  figain  in  this  term,  by  P.  PoUockj 
for  the  Plaintiff  in  error,  and  Campbell^  for  the  Defend- 
ants in  error. 

For  the  Plaintiff  in  error  the  heads  of  argument  were 
as  follow : 

First,  the  bond  was  only  a  collateral  and  dependent 
security  for  a  pre-existing  debt,  which  debt  was  prove- 
able  under  the  commission  of  bankrupt,  and  released 
and  discharged  by  the  certificate.  Vansandau  v.  Cors* 
bte.  {b)     Scott  V.  Ambrose,  {c) 

Secondly^ 
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.  Secoudly,  the  original  debt  being  thus  releasedi  the 
accessorial  debt,  created  by  this  bond,  b  affected  by  the 
same  incidents  as  its  principal,  and  is  therefore  released 
also.  Except  the  case  of  a  bail-bond,  there  is  no  in* 
stance  in  which  a  discharge  of  the  original  debt  does 
not  effect  a  dischkrge  of  the  security  also.  But  a  bail- 
bond  is  very  distinguishable  from  the  present,  which  ig 
conditioned  for  the  payment  of  such  sum  as  shall  bo 
recovered  in  the  action ;  whereas,  a  bail-bond  is  con* 
ditioned  for  the  performance  of  a  collateral  act,  viz.  the 
appearance  of  the  Defendant.  It  is  true,  a  bankrupt, 
notwithstanding  a  certificate,  is  liable,  upon  his  cove- 
nant, to  pay  the  growing  arrears  of  an  annuity,  Cotierel 
V.  Hooke  (a),  Ex  parte  Granger  {b) ;  but  such  a  cove- 
nant to  pay  a  future  debt  is  very  different  from  a  security  ' 
(like  the  bond  in  the  present  case)  to  pay  a  pre-existiHg 
debt.  The  pre-existing  debt  being  discharged,  the  se- 
curity is  discharged  along  with  it ;  and,  in  the  case  of 
the  annuity,  though  the  covenant,  which  is  a  continuing 
security,  is  not  discharged  with  respect  to  arrears  coming 
due  after  the  bankruptcy,  yet  a  bond  to  secure  the  same 
annuity  is  discharged,  because  it  could  only  be  put  in 
suit  once,  and  therefore  applies  to  pre-existing  debt. 

Tliirdly.  However,  the  security  itself  wa?  a  debt  prove- 
able  under  the  commission,  and  therefore  discharged  by 
the  certificate.  This  bond  was  not,  according  to  the 
language  of  7  G.  1.  c.  31.,  a  security  for  a  sum  "  not 
due  or  payable  before  the  time"  of  the  obligors  becom- 
ing bankrupt,  and  the  debt  for  which  it  was  given  did 
not  rest  on  any  contingency,  (in  which  case  the  bond 
.would  not  have  been  proveable  even  under  the  statute, 

Tully  V.  SparJccs  (c), )  but  was  a  debt  actually  due  and 
sued  for,  and  a  debt  which  might  have  been  proved 
under  the  commission.  The  bond,  therefore,  might  have 
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jAMfiBON. 


f(tf)  Dou^m  97t      (b)  10  VeS'Jun.  351.       (r)  %  Ld.  Ra/m,  1546* 
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beea  proved  at  common  law ;  of  which,  according  to 
Lord  Keryon  {a\  the  statute  is  only  declaratory.  Such 
a  bond,  indeed,  differs  in  no  respect  from  a  bond  con- 
ditioned to  submit  to  arbitration,  which  has  always  been 
holden  to  be  discharged  by  certificate. 

It  may  be  urged,  that  tlie  sureties  who  joined  with 
the  Plaintiff  in  error,  in  this  bond,  might  be  sued  by 
the  obligee,  and  then,  in  another  action,  recover  from 
the  Plaintiff  in  error  whatever  thoy  might  have  been 
compelled  to  pay ;  but  by  the  49  G.  3.  c.  19 1«  the  sure- 
ties are  allowed  to  prove,  under  the  commissiont  what^ 
ever  debt  they  pay,  so  that  no  circuity  of  action  is  to  be 
aj^prehend^  in  discharging  the  bankrupt  from  his 
bond,  and  as  all  the  statutes  relating  to  bankruptcy  are 
in  pari  materia^  the  7  G.  I.  c  31.,  and  4  G.  3.  c.  33. 
>re  to  be  construed  with  reference  to  the  stute  of  things 
existing  under  the  enactments  of  49  G«3.  i^  ISK 

Fourthly,  the  main  object  of  the  statutes  relating  to 
bankruptcy,  viz.  the  equal  distribution  of  the  bankrupt's 
eflfects  among  all  bis  creditors,  will  be  defeated,  if  it  be 
holden  that  such  a  bond  as  this  is  not  discharged  by 
certificate,  for  any  creditor  who  shall  exact  from  his 
debtor  a  warrant  of  attorney,  to  enter  up  judgment  for 
the  debt  due,  and  a  bond  conditioned  for  the  payment 
of  the  sum  to  be  recovered  by  the  judgment,  and  who 
shall  be  cautious  not  to  enter  up  judgpucnt  till  after  a 
commission  of  bankrupt  has  issued  against  the  debtor, 
may  afterwards,  notwithstanding  a  certificate,  sue  the 
bankrupt  on  his  bonilt  ^nd  so  obtain  the  whole  of  bis 
debt.  By  such  a  decision  will  also  be  defeated  another 
main  object  of  those  statutes,  viz.  the  securing  a  dis- 
cbarge to  the  honest  debtor.  No  good  reason  can  be 
assigned  why  a  bankrupt  member  of  parliainqnt  should 
be  deprived  of  that  advantage  which  the  6tatucs  afford 


(fl)  In  Utter  son  v.  Vernon^  3  T.  /(.  546. 
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to   every  other  bankrupt   who   conducts   himself  with 
integrity. 

Arguments  for  the  Defendants  in  error. 

The  bond  was  not  proveable  under  the  commission, 
and  therefore  is  not  discharged  by  the  certificate.  Till 
the  judgment  was  recovered  iu  the  action  in  the  Com- 
mon Pleas  it  could  not  be  ascertained  whether  or  no 
there  was  any  debt  due,  or  payable,  from  the  bankrupt 
to  the  Plaintiff  in  that  action.  The  bond,  therefore, 
being  conditioncil  for  a  sum  which  could  not  be  affirpied 
to  be  due  and  payable  at  the  time  the  obligor  b^ame 
bankrupt,  wa^  a  bond  which  could  only  be  proved  under 
the  commission,  if  at  all,  by  virtue  of  7  G.  1  c.  31.,  and 
not  at  common  law.  CaliaxeU  v*  Cluiierbikk,  (a)  But 
as  it  was  uncertain,  when  the  bond  wiis  given,  iu  whose 
favour  the  court  of  Comn\ou  Pleas  might  decide,  the 
debt  arising  on  the  bond  was  clearly  contingent,  and  the 
bond  consequently  not  proveable  under  the  statute; 
the  statute  requiring  a  rebate  of  interest  on  the  proof 
of  debts  payable  m  Juturo^  which  rebate  cannot  be  cal- 
culated where  the  debt  itself  is  contingent.  The  present 
case  is  not  distinguishable  from  that  of  a  bail-bond,  from 
which  the  bankrupt  is  not  discharged  by  his  certificate, 
wt^pre  the  bail-bond  has  not  been  forieitcil  at  the  tiine  of 
bankruptcy.  (6)  The  cases  of  Bouteflour  v.  CocUes-  (c) 
and  Dinsdale  v.  Eamcs  {d\  shew  that  the  obligor,  in  the 
bail-bond,  is  only  discharged  where  the  bond  lias  been 
forfeited  before  the  bankruptcy.  Neither  is  this  any 
hardship  on  the  Defendant,  because  his  sureties  arc 
clearly  liable,  and  if  they  pay  the  debt  tney  would  after- 
wards have  a  claim  against  him. 

The  judgment  of  the  court  below  was  affirmed. 


IddS. 


Campbell 
Jameson* 


(a)  Cited  in  7)ilfy  v.  Sparkes^         (c)  Covup.  %$• 

2  Str.  ?67.  (J)  zB.bf  B.  8. 

(b)  Coekerill     v.     Owjtofty 
X  Burn  436. 
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Greoory  v.  Hurrill. 

In  Jutut  iSxai  't^HE  Lord  Chanceltor  sent  the  following  case  for  the 

i!kT*ia*U..  opinion  of  ibU  Court. 

KiDg's  Bench,      In  the  year  1811  one  Bupert  Leigh  HipHns  (since 

for  a  debt  (^    deceased)  and  George  Barnard  Gregory  having  entered 

xoooi'9  md  G»  ,  , 

being  abroad,    ^"^0  R  commercial  speculation,  or  adventure  in  a  cargo 

ymuoiaRas    of  goods,  a  partnership  agreement  was  drawn  up  and 

returnable  in         On  the  occasion  of  entering  into  the  agreement  2Z.  L. 

Miebaelmiu      Hipkins  and  his  wife  transferred  SOOW.  bank  annuities, 

term,  i8z2, 

and  Hilary       iR^^  ^l^<^  name  of  Benjamin  Walsh^  the  broker,  to  answer 

term,  z8z3,  the  purposes  of  the  speculation,  who  thereupon  agreed  to 
againtt  him  become  the  agent  of  the  concern,  upon  the  usual  terms 
with  a  view  to  of  interest,  and  a  commission  of  2^  per  cent*  being 
outlawry,  but  gU^j^ej  vl^h  the  amount  of  all  advances  and  payments 
of  bankrupt      made  by  him  in  the  course  of  such  agency.  The  proceeds 

having  been      ^f  jj©  cargo  were  to  be  remitted  to  Waldi  for  the  pay- 
taken  out  ^    r       t_     J 
against  H„  the  ^^^  ®'  ""^^  advances. 

proceedings  in       Various    goods   were  purchased,    and   the  different 

outlawry  merchants  and  tradesmen  were  referred  to  fVablL  who 

against  O.  ^     ^  ^ 

were  suspend-  cither  paid  in  cash  or  accepted  bills  of  exchange  for  the 

ed.    Except     amount. 

touching  at  ' 

JDealmAprih'     "^^^  goods  were  shipped  onboard  the  ship  7mw, 

i8i4>onhis     bound  to  Algiers^  and  G.  i?.  Ch-egonj  soon  afterwards 

passage  rom     ^^[\^  ^j^ij  ^i^^  carjro  for  Algiers  in  thc//TiW. 
St,  Ubet  to  o  o 

Dorti  G.  never 

returned  to  Great  Britain  till  Juljy  1819.  In  February ^  z8ai,  A.  commenced  a 
new  action  in  K.  B.  against  G.  for  the  same  debt  as  was  the  subject  of  the  former 
action,  but  haying  failed  in  his  attempts  to  arrest  G.,  issued,  upon  this  debt,  a  commis- 
sion of  bankrupt  against  him  in  Marcb^  iSzz,  and  in  July%  z8ii»  after  G.  had  com- 
menced an  action  to  try  the  valtdity  of  the  commission,  but  before  trial,  entered  up 
continuances  in  the  action  commenced  Jiui^,  i8za :  Held,  that  at  the  time  of  issuing 
the  commission  of  bankrupt,  the  debt  in  question  M'as  a  good  petitioning  creditor's 
^?bt. 

Worn 
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Wahh  continued  to  pay  the  bills  so  accepted  by  him, 
On  account  of  the  goods  shipped  on  board  the  Irvine^ 
down  to  the  month  of  December^  1811,  when  he  became 
bankrupt,  at  which  time  there  was  a  balance  exceeding 
1000/.  due  from  Gregory  and  Hipkins  to  JValshy  which 
balance  has  not  since  been  reduced : 

On  the  2ith  Juncy  IS  12,  while  Gregory  was  abroad, 
John  Thomas  Taylor  and  John  Parker^  as  assignees  of 
JValshj  commenced  an  action  by  special  original,  in  the 
Court  of'King's  Bench,  against  Hipkins  and  Gregory^ 
for  the  recovery  of  a  debt  then  claimed  to  be  due  and 
owing  from  Hipkins  and  Gt^egory  to  the  estate  of  Wakhj 
and  for  that  purpose  sued  out  a  writ  of  special  capias^ 
directed  to  the  sherifis  of  London^  returnable  on  the 
morrow  of  ^//  Souh  in  Michaelmas  term,  1812,  and  in^ 
dorsed  for  bail  ibr  the  sum  of  1  OOOl*  and  upwards. 

Hipkins  being,  at  the  time  of  suing  out  the  said  wriC| 
a  prisoner  in  the  King's  Bench  prison,  was  detained  in 
custody  at  the  suit  of  the  assignees  of  Walsh  for  the 
debt  of  1000/.;  and  a  commission  of  bankrupt  was,  on 
or  about  the  18th  August^  1812,  upon  the  petition  of  the 
said  J^  T.  Taylor^  and  bis  then  copartner,  John  Taylor^ 
awarded  and  i^ued  against  Hipkinsy  ns  the  copartner 
in  trade  of  Gregory^  upon  which  commission  he  was 
duly  adjudged  a  bankrupt. 

At  a  meeting  under  the  commission,  held  at  Gmld 
Hall,  London,  on  the  5  th  September,  1812,  J.  T.  Taylor 
was  duly  chosen  sole  assignee  of  the  estate  and  effects 
of  Hipkins,  and  an  assignment  of  such  estate  and  effects 
was  executed  to  J»  T  Taylor,  by  the  major  part  of  the 
commissioners  named  in  the  commission. 

Hikpins  died  in  September,  1813;  in  November,  1812, 
Gregory  being  then  abroad,  an  alias  writ  of  special 
capias  was  sueJ  out  against  Hipkins  and  Gregory  at 
the  suit  of  the  assignees  of  Wal$h,  directed  to  the 
shcrifis  of  London^  returnablq  in  fifteen  days  of  St.  Mar- 
tit^ 
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ttttf  in  Michaelmas  torm,  1812 ;  and  on  the  llih  of  the 
folloxving  Decendferf  a  pluries  writ  of  special  capias  was 
sued  out  by  the  assignees  of  Walski  against  Htpkins  and 
Gregory^  also  directed  to  the  sheriffs  of  Londtm^  and 
returnable  in  eight  day^  of  St.  HUafT/t  in  Hilary  term, 
1813,  and  both  the  last  mentioned  writs  were  also  in- 
dorsed for  bail  for  lOOOii.  All  the  said  writs  of  capias 
alias  and  pluries  were  lodged  at  the  secondaries  or 
sheriffs'  office  for  London^  between  the  beginning  of 
Michaelmas  term,  1812,  and  the  end  of  HUdfy  termf 
1813,  and  were  severally  duly  returned  non  inventi  by 
the  then  sheriffs  before  the  end  oi  Hilary  term,  1813. 

.  The  action  was  so  commenced  by  special  original  in 
the  Court  of  King's  Bench,  and  such  several^  writs  of 
capias  alias  and  pluries  were  sued  out  thereon,  with  a 
view  to  outlaw  Gregory  f  but  no  outlawry  ever  took 
places,  the  completion  of  such  intended  outlawry  being 
subsequently  suspended  by  reason  of  the  commission 
having  been  awarded  and  issued  against  Hipkinsy  as 
before  mentioned- 

At  the  trial  of  the  action  hereafter  mentioned  in 
Trinity  term,  1821,  such  evidence  of  tlie  return  of 
Gregojy  to  England^  in  Apfil  1814,  was  given  as  is  here- 
inefter  mentioned*  and  Gregory  afterwards  returned  to 
England  in  July  1819. 

The  assignees  of  Walsh^  on  the  15th  February,  1821, 
commenced  a  new  action  in  the  Court  of  King's  Bench 
against  Gregotyt  as  the  surviving  partner  of  Hipkins, 
and  sued  out  a  bill  of  Middlesex  against  him,  return- 
able on  TVednesday  next  after  fifteen  days  of  Easta\  in 
Easter  term,  1821;  which  bill  of  Middlesex  was  iiK- 
dorsed  for  bail  for  1336/.  6s.  10^.,  being  the  same 
identical  debt,  with  an  accumulation  of  interest  thereon, 
as  that  for  whi^h  the  former  action  was  brought  against 
Hipkins  and  Gregory  jointly. 

A  war- 


IN  THE  Fourth  Ybar  ot  GEO.  IV, 


sn 


A  warrant  on  the  said  bill  of  Middlesex  was  made  out 
and  delivered  to  an  officer  of  the  sherifiFof  Middlesex^  for 
the  purpose  of  executing  the  same,  and  such  officer  went 
witii  it  to  the  bouse  or  residence  of  Gregory  in  order  to 
arrest  him,  and  made  several  attempts  to  effect  it,  which 
having  failed,  the  assignees  of  Walshj  (the  plaintifis  in 
that  action,}  on  the  I7th  March,  1821,  proceeded  to 
strike  a  docket,  and  on  the  23d  of  the  said  month  issued 
a  commission  of  bankrupt  against  Oregory,  and  he  was 
thereupon  adjudged  and  declared  a  bankrupts  Aaron 
HurriU  was  duly  choseiji  sole  assignee  of  the  estate  and 
effects  of  Oregory  at  the  second  meeting  of  the  com- 
missioners held  at  OuildhaU  on  the  21st  of  April,  1821. 
Gregory  having  opposed  the  commission,  did,  on  the 
12th  of  April,  18S1,  prefer  his  petition  to  the  Lord 
Chancellor,  thereby  praying  that  the  same  might  be 
superseded ;  and  by  an  order  of  his  honour  the  Vice* 
chancellor,  made  on  hearing  the  petition,  on  the  l>th  of 
May,  1821,  it  was  ordered  that  Gregory  should  beat 
liberty  to  bring  and  prosecute  an  action  of  trover  against 
the  assignee  of  his  estate  and  effects,  who,  on  the  trial, 
was  to  admit  possession  of  goods  of  the  value  of  SL  in 
order  to  sustain  the  action,  and  the  petitioning  creditors 
under  the  commission  were  to  defend  the  action  in  tho 
name  of  the  assignee,  upon  their  indemnifying  the  as- 
signee ;  and  the  same  was  to  be  tried  in  the  Court  of 
Common  Pleas  in  London;  and  it  was  ordered,  that  all 
proceedings  under  the  commission  should  be  stayed 
until  further  order.  Gregory,  in  pursuance  of,  and  in 
obedience  to  the  order,  did,  on  th6  17th  oi  May,  ISt^l, 
commence  an  action  of  trover  against  HurriU,  his  as- 
signee, in  the  Court  of  Common  Pleas. 

On  the  19th  of  May,  1821,  two  days  after  the  com- 
mencement of  the  action  of  trover  to  try  the  validity  of 
the  commission,  the  attorneys  for  the  petitioning  credi- 
tors under  the  commission  issued  against  Gregory,  fetched 
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away  from  the  secondaries  or  8heri&'  office  for  London^ 
the  three  several  writs  of  alias  capias  and  phoies  sued 
out  against  Hipkins  and  Gregory  in  18i2|  with  the  re- 
turns indorsed  on  the  said  three  writs,  and  gave  the 
following  receipt :  "  Taylor  and  Anoiha^  v.  Hipkins  re- 
ceived the  capias  alias  and  pluries  writs  in  this  cause, 
1 9th  May^  1 82 1 .  Thomas  Binns  for  Stevenson  and  Bick^ 
nellj  Lincoln's  Inn.'' 

The  three  writs  were  all  filed  together  in  the  record 
office  of  the  Court  of  King's  Bench,  on  the  11  th  of  Jtdy^ 
1821,  being  the  last  day  of  Trinity  t&tm  in  that  year, 
and  a  roll  of  the  proceedings,  with  continuances  on  the 
writ  ofplttries  brought  down  to  the  term  next  preceding 
the  date  of  the  commission  issued  against  Gregory,  was 
docketed  and  carried  in  on  the  same  day  the  three  writs 
were  filed  of  record,  which,  in  point  of  fact,  was  the  day 
next  before  the  day  appointed  for  the  trial  of  the  action 
of  trover,  and  only  two  days  before  such  trial  actually 
took  place. 

The  action  of  trover  came  on  for  trial  before  the 
Lord  Chief  Justice  of  the  Common  Pleas  and  a  special 
jury  at  Guildhall,  on  the  13th  of  July,  1821,  when 
J.  T  Taylor  and  Parker,  as  petitioning  creditors^  proved 
the  trading  and  act  of  bankruptcy  of  Gregory,  and  when 
they  also  established,  by  the  production  of  certain 
documents  and  the  testimony  of  Walsh,  a  debt*  of 
1477'-  lis.  6d.  due  to  them  as  assignees,  for  and  on  ac- 
count of  the  several  advances  made  by  Walsh ;  where- 
upon Gregory  adduced  as  evidence  Samuel  Hatch,  the 
clerk  of  Mr.  Iggulden  the  vice-consul  of  Sweden,  resi- 
dent at  Deal,  who  identified  Gregoty  as  being  a  person 
who,  in  April,  1814,.  had  called  at  the  office  of  the  vice- 
consul  at  Deal  several  times  whilst  waiting  for  a  passage 
in  the  ship  Hazard,  (which  came  into  the  Dooms  from 
St.  Ubes,  bound  to  Dort)  (a) ;  that  he  left  a  letter  witli 
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the  witness  to  be  delivered  to  the  captain  of  a  ship 
called  the  Aurora^  and  that  Gregory  waited  there  several 
days.  The  letter  was  given  in  evidence  at  the  trial, 
and  was  as  follows. 

"  Damsy  2l8t  ApriU  18U. 
«  Capt.  M.  F.  Bohl, 

"  You  will  proceed  from  hence  with  all  dispatch, 
for  the  port  of  Amsterdam^  with  your  cargo,  waiting,  my 
further  orders  in  regard  of  the  same. 

"  Your  obedient  servant, 

«  G.  B.  Gregory:' 

"  P.  S.  As  all  privateers  are  called  in  there  is  no 
occasion  for  convoy."  #* 

Addressed,  "  Capt.  M.  F.  Bohl^  Swedish  schooner, 
Aurora^  care  of  J5.  Iggiddetiy  Esq,,  Deal\  expected  in 
the  Dawns  hourly  from  Portsmouth^' 

The  testimony  of  Hatch  was  the  only  evidence 
ofifcred  by  the  bankrupt  of  bis  having  been  in  England 
from  the  year  ISll  till  the  year  1819,  whereupon  J,  T. 
Taylor  and  Parker^  the  assignees  of  Walsh,  produced 
one  Martha  Sailer  as  a  witness,  who  stated,  that  she 
knew  Gregory  in  Swedai,  in  1815,  and  tliat  she  had  seen 
|iim  in  England,  at  the  house  of  Mr.  Patrick,  in  1819, 
when  he  said  that  he  had  sailed  from  England  m  1811, 
and  returned  in  1819,  and  that  she  had  also  heard  him 
say,  in  the  presence  of  his  sisters,  that  be  had  never 
been  in  England  during  the  whole  seven  years,  and  that 
she  thought  she  had  heard  him  say  so  more  than  once ; 
and  the  assignees  of  Walsh  also  put  in  evidence  at  the 
trial,  examined  office  copies  of  the  aforesaid  writs  of 
capias  alias  and  pluriesi  and  returns  indorsed  thereon, 
and  also  an  examined  office  copy  of  the  roll  of  the  pro- 
ceedings, with  the  continuances  entered  thereon  as 
aforesaid. 

The 
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The  Lord  Chief  Justice  thereupon  directed  the  jury 
to  find  a  verdict  for  the  plaintiff  Gregon/^  reserving  the 
point  for  the  consideration  of  the  Court  as  to  the  effect 
of  the  continuances  so  as  aforesaid  entered  on  the  roll, 
and  whether  the  same  were  sufficient  to  take  the  case 
out  of  the  statute  of  limitations. 

Within  the  four  first  days  of  the  induing  Michaehnat 
term,  1821,  a  rule  nisi  was  obtained  in  the  Court  of 
Common  Pleas,  on  behalf  of  the  assignees  of  WaUki  that 
a  nonsuit  might  be  entered,  or  a  verdict  for  the  Defend- 
ant, upon  the  following  grounds,  viz.  that  the  account 
between  WalA  uid  HipMns  and  Gregoty  came  within 
the  exception  contained  in  the  third  section  of  the 
21  Joe.  I.  c.  16.:  that  the  return  of  Gregpry  to  this 
country  in  1814,  for  the  period  and  under  the  circum- 
stances before  stated,  was  not  such  a  return  to  Efi^tmdj 
within  the  meaning  of  the  statute  of  limitations,  at  that 
the  six  years  thereupon  began  to  ruh  against  the  said 
debt ;  and  that  the  suing  out  the  aforesaid  writs  of  capias 
alias  and  pluries^  with  the  returns  thereon,-  aild  the  sub- 
sequent continuances,  took  the  debt  out  of  the  statute. 

After  the  granting  of  such  )rule,  Gregory^  in  the  same 
term,  obtained  a  rule  nisi  from  the  Court  of  King's  Bench, 
to  set  aside  the  return  to  the  writ-of  special  capias^  and 
the  subsequent  proceedings  thiereon,  ibr  irregularity,  with 
costs;  and  when  the  same  came, oti  for  argument,  the 
Court  referred  it  to  the  Master  to  determine  whether 
such  proceedings  had  been  fi^gular,  accoi'ding  to  the 
practice  of  that  court ;  and  the  M^er  afterwards  re- 
ported, that,  according  to  die  practice  of  the  Court  of 
King*^  Bench,  established  for  ihany  years,  th«  proceed- 
ings hnd  been  regular,  and  wer6  sufficient  to  save  the 
statute  of  limitations,  whereupon  the  rule  ni^  obtained 
by  Gregory  Was  diischnrged  with  costs. 

In  tiilafy  term,  1822,  the  rule  nisi  obtainiBd  by  Jt  T. 
Tayhr  -and  Parker^  the  assignees  Of  fVahh^  for  Kfettnig 
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aside  the  verdict  found  for  Gregory^  came  on  to  be  ar- 
gued|  when  the  same  was  made  absolute,  and  a  Verdict 
ordered  to  be  entered  for  the  Defendant. 

On  the  19th  of  February^  1822,  Gregory  preferred 
another  petition  to  the  Lord  Chancellor,  thereby  praying 
that  the  commission  of  bankrupt  so  issued  against 
him  might  be  superseded,  on  the  ground  that  the  pe- 
titioning creditors  had  not,  at  the  time  of  issuing  the 
said  commission,  a  good  legal  debt  to  support  the 
said  commission ;  but  that  the  debt  (if  any)  had  been 
barred  by  the  statute  of  limitations. 

The  petition  came  on  to  be  heard  before  his  Lordship 
on  the  17th  of  August^  1822,  when  his  Lordship  was 
pleased  to  order  that  this  case  should  be  stated  for  the 
opinion  of  the  Court  of  Common  Pleas,  in  which  the 
question  should  be,  ^^  Whether,  under  the  circumstances 
stated,  J.  T.  Taylor  and  Parker,  as  ^assignees  of  the 
estate  and  effects  of  Wakh,  had,  at  the  time  of  suing  out 
the  commission  of  bankruptcy  against  Gregory,  viz.  on 
the  22d  oi  March,  1821,  a  valid  debt  as  petitioning  cre- 
ditors to  support  the  commission  ?"  And  it  was  ordered, 
that  the  Lord  Chief  Justice  of  the  itaid  court  should  be 
at  liberty,  if  he  should  think  proper  so  to  do,  upon  the 
argument  of  the  said  case,  to  use  his  notes  of  former 
proceedings  had  before  him  in  this  matter,  {a) 

The  case  came  on  to  be  argued  in  Easter  term  last 
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Taddy  Serjt.  for  the  Plaintiff.     At  the  time  of  suing 
out  this  commission  there  was  no  petitioning  creditor's 


(a)  'the  parties  and  facts  in 
thu  caase  are  the*  same  as  those 
with  respect  to  which  a  decision 
was  pronounced  by  this  pourt  in 
Hiiarj  term,  i8ai.  But  the 
Lord  Chancellor  thought  the 
matters  of  sufficient  importance 
to  undeigo  a  second  cdnsider- 
ation,  and  accordingly  directed 
tbsn  to  be  stated  as  in  this  case. 


The  following  correction  ought 
to  be  made  in  the  argument  of 
the  fovmer  report*  3  B  Cff  j^. 
%i$.  Line  4.  from  the  top,  for 
another,  read.  an.  Line  5.  erase 
and  in  another  court*  Line  6. 
for  an  action  in  tins  court,  read 
a  communion  ^bantrn^. 
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debt.  A  debt  barred  by  the  statute  of  limitations  is  not 
a  debt  on  which  a  commission  of  bankrupt  can  be  sap- 
ported  ;  ex  parte  Demdney  {a) ;  and  this  debt  was  barred 
by  the  statute.  It  was  barred  by  the  express  words  of 
the  statute  (&),  unless  affected  by  the  exceptions  respect- 
ing merchants'  accounts,  and  parties  beyond  the  seas,  or 
by  the  circumstance  of  continuances  having,  after  the 
commission  was  sued  out,  been  entered  up  in  the  action 
brought  in  the  King's  Bench  for  the  recovery  of  this 
debt.  By  none  of  these  matters  was  the  debt  affected : 
not  by  the  exception  in  iavour  of  merchants'  accounts, 
because  it  has  been  holden  that  exception  does  not  ap- 
ply, in  cases  where  six  years  have  elapsed  without  any 
new  item  being  added  to  the  account.  Foster  v.  Hodg' 
son  {a\  Barber  v.  Barber,  {b)  Not  by  the  exception  re- 
specting parties  beyond  seas,  because  Gregory  was  at 
Deal  in  1814,  more  than  six  years  before  the  commis- 


(a)  15  Ves.  jun.  i^i^. 

ijf)  ai  Jac^  t.  c»  18.  i.  3. 
*<  All  actions  of  trespass  quare 
clamum  f regit t  etc*  detinue^  tro- 
ver, and  replrvWf  for  taking 
away  goods  or  cattle ;  all  actions 
of  accountf  and  upon  the  case^ 
other  than  such  accounts  as  con- 
cern the  trade  of  merchandise  be- 
tween merchant  and  merchant^ 
their  factors  or  servants ;  all  ac- 
tions of  debt,  grounded  upon  any 
lending*  or  contract  without  spe- 
cialty! or  for  arrearages  of  rent ; 
and  all  actions  of  assault,  me^ 
nace,  battery,  <wounding,  and  im- 
prisonment,  shall  be  commenced 
and  sued  within  the  times  here- 
after expressed^  and  not  after ; 
that  is  to  say,  the  said  actions 
upon  the  case  (other  than  for 
slander),  account,  trespass  quare 
elausum  /regit,  etc,  debt,  deti" 
nue,  and   replevin,  within    six 


years  next  after  the  cause  of  soch 
actions  or  suity  and  not  after; 
actions  of  assauIttbatteiy,fwoumi'' 
ing,  or  imprisonment,  within^yr 
years ;  and  actions  upon  the  case 
for  words,  within  two  years  next 
after  the  words  spoken^  and  not 
after."  ^  And  if  any  person  or 
persons  entitled  to  any  of  the 
said  actions}  shall  he,  at  the  time 
of  any  such  cause  of  action  ac- 
cruedy  within  the  age  of  twenty- 
one  years,  feme  covert,  non  com- 
pos  mentis,  imprisoned  or  heyond 
the  seas,  then  such  person  or  per- 
sons shall  be  at  liberty  to  bring 
the  same  actions,  within  such 
times  before  limited,  after  their 
coming  to  or  being  of  full  age, 
discovert,  of  sane  memory,  at 
lai^e,  and  returned  from  beyond 
the  seas." 

19  Ves.jun.  185. 
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mission  was  sued  out ;  and  it  has  been  expressly  holden, 
that  when  the  time  prescribed  by  the  statute  once  begins 
to  run,  nothing  arrests  its  course.  Smith  v.  HiU.  (a) 
It  may,  indeed,  be  urged,  that  the  mere  landing  at  Deal 
was  not  such  a  return  as  is  contemplated  by  the  statute; 
but  the  words  of  the  statute  are  general,  and  it  would 
be  difficult,  if  not  impossible,  to  draw  a  line  between  such 
acts  as  might  or  might  not  be  deemed  a  return.  [ZXi/- 
Uis  C.  J.  Suppose  a  party  were  driven  into  port  by  stress 
of  weather ;  could  that  be  deemed  a  return  ?J  The  pre- 
sent case  does  not  go  so  far  as  that,  for  Gregory  waited 
several  days  for  a  passage.  However,  the  question 
ought  always  to  be,  whether  or  no  the  party  was 
actually  in  England;  because,  if  he  landed  but  for  a 
moment,  he  would  be  liable  to  be  served  with  process. 
\Dallas  C.  J.  According  to  my  note  of  what  passed  at 
the  trial,  he  came  on  shore  while  the  ship  was  lying  off 
Deal^  to  put  a  letter  in  the  post ;  can  this  be  a  re- 
turning within  the  statute  ?]  The  principal  point  in 
dispute  is  the  effect  of  entering  the  continuances  in  the 
action  in  the  Court  of  King's  Bench.  Now,  in  order 
to  support  a  commission  of  bankrupt,  the  debt  on  whicli 
the  commission  is  sued  out,  ought  to  be  one  which  the 
party  suing  out  the  commission  could  avail  himself  of 
at  the  very  time  of  suing  out  the  commission,  and  this 
the  Defendant  might  have  been  in  a  condition  to  do,  if 
he  had  entered  up  these  continuances  before  he  sued  out 
the  commission;  but  he  npver  entered  them  up  till 
(^ervxirds.  So  that  at  the  precise  time  when  the  com- 
mission was  sued  out,  the  continuances  not  having  been 
entered  up,  he  had  no  means  of  compelling  the  pay- 
ment of  this  debt.  Then,  in  every  replication  to  a  plea 
of  the  statute  of  limitations,  it  is  usual  to  allege  that  a 
writ  was  sued  out  with  intent  the  intent  to  prosecute  an 
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HURRILL. 
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(a)  1  ffiitr.x  34. 
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V. 
HURRILt. 


action  for  the  debt ;  but  the  intent  of  suing  out  the  writ 
in  the  present  instance  was  merely  to  outlaw  Gregory : 
and  again,  in  order  to  avoid  the  operation  of  the  statute 
of  limitations,  the  proceedings  relied  on,  as  having  that 
effect,  must  be  such  as  may  be  connected  with  the  pro- 
ceedings in  which  the  validity  of  the  debt  is  disputed  : 
those  proceedings  must  in  effect  be  a  continuance  of  the 
same  course  to  substantiate  the  same  demand ;  but  pro* 
ceedings  differing  in  their  nature  cannot  lie  so  con- 
nected ;  an  attachment  of  privilege  has  been  holden  not 
to  be  a  continuance  of  a  bill  of  Middlesex^  so  as  to  avoid 
the  operation  of  the  statute :  Smith  v.  Bower  {a)  \  So  in 
Brawn  v.  Babington  {b\  an  action  of  assumpsit  was  holden 
to  be  no  continuance  of  a  trespass  qu*  d,  Fr. :  attd  it 
is  impossible  that  a  commission  of  bankrupt  can  be  con- 
nected with  or  deemed  a  continuance  of  an  action  at  law. 
But  supposing  even  that  it  could  be  so  connected,  such 
a  commission  is  in  the  nature  both  of  a  judgment  and 
execution,  and  if  so,  the  continuances,  in  the  present 
instance,  were  entered  too  late;  for  though  continu- 
ances may  in  some  cases  be  entered  afler  verdict,  there  is 
iio  instance  of  their  having  been  entered  after  judgment. 


Bosanquet  Serjt.,  cotitrd.  From  all  the  circumstances 
attending  the  transaction,  it  is  clear  that  the  debt  on 
which  this  commission  is  grounded,  was  an  item  of  mer- 
chants' accounts ;  and  though  a  court  of  equity  may 
refuse  to  grant  relief  where  no  accounts  have  passed  be- 
tween the  parties  within  the  space  of  six  years,  yet, 
#itli  a  view  to  claims  in  a  court  of  law,  the  statute  of 
limitations  can  in  no  way  affect  an  item  of  merchants' 
accounts,  (c)      The  Plaintiff,    too,  never  returned  to 


3  T.Rf  66%' 

%  Ld.  Raym,  88o. 

Ber  Lord  Kety^oH  in  Cat" 


ling  ▼.  Skouldingf  6  T.R»  189. 

«See  also  Seijt.  miiiams'j  Note  to 

IFeifiar  V.  TivUl,  %  Sound.  227. 
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Mrtglandf  withip  the  meaning  of  the  statute,  till  the  year 
1819.  In  ot'der  to  entitle  a  debtor  to  the  protection  of 
the  statute  from  the  date  of  his  return,  that  return  ought 
to  be  such  as  would  put  it  in  the  power  of  a  creditor  to 
enforce  a  claim  against  him.  With  a  view  to  such 
a  purpose  the  Plaintiff's  return  in  1814  amounted  to  no 
more  than  if  his  ship  had  run  aground  and  floated  away 
at  the  next  tide.  An  appeal  to  the  next  sessions,  has 
been  holden  to  mean  an  {^)peal  to  the  next  sessions  at 
ivhich  the  appellant  could  possibly  state  his  case;  and  a 
return  to  bar  a  creditor  must  be  such  as  that  creditor 
might  have  taken  advantage  of.  But  at  all  events  the 
continuances  entered  in  the  action  in  the  Court  of  King's 
Bench  are  sufficient  to  render  the  debt  due  from  the 
Plaintiff  a  good  petitioning  creditor's  debt.  At  the  time 
of  suing  out  the  commission  that  debt  was  one  of  which 
the  Defendant  cpuld  instantly  have;  availed  hiipself  at 
law.  It  is  true,  he  had  not  at  that  time  actually  entered 
the  continuances,  but  he  had  a  right  to  do  so,  and  the 
entering  them  up  was  a  mere  matter  of  form  which 
might  be  done  at  anytime,  {Bates  v,  Jenkinson  {a)i 
even  after  error,  {Sir  fV.  JVynn  v.  Middleton  {b) ;  Irre- 
gularity in  the  process  will  not  prevent  its  effect  of  ex- 
cluding the  operation  of  the  statute;  and  an  informal 
attachment  of  privily  has  been  holden  a  sufficient  com- 
mencei)3ent  of  a  suit  for  this  purpose.  But  the  regularity 
of  the  continuances  in  the  present  case  has  been  esta- 
blished, by  the  decisions  in  Beardmore  v.  Rattenbury  {c) 
and  Taylor  v.  Hipkins*  {d)  It  was  sufficient,  then,  if 
the  party  had  the  means  of  enforcing  payment  of  the 
debt;  it  was  not  necessary  he  should  actually  have 
employed   those  means   at  the  time  of  suing  out  the 
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commission.  When  a  record  is  pleaded^  or  an  action 
brought  on  a  judgment,  there  is  frequently  no  record 
existing  at  the  time :  it  is  sufficient  if  the  record  is  pro- 
duced at  the  trial.  As  to  the  circumstance  of  the  writ 
having  been  sued  out  for  the  purpose  of  outlawry,  it  was 
not  on  that  account  the  less  a  writ  for  the  recovery  of 
the  debt,  and  Gregory  might  have  been  declared  against, 
if  he  had  come  in  and  appeared ;  the  foundation  of  the 
action  was  laid,  and  there  was  in  truth  no  other  mode  of 
proceeding. 


Taddf/,  in  reply,  observed,  that  the  language  used  by 
Lord  Kenyan  in  Catling  v.  Shndding^  touching  mer- 
diants*  accounts,  was  extra-judicial,  and  not  necessary 
to  the  decision  of  that  case.  He  then  cited  Bex  v.  Jiis^ 
tices  of  Staffordshire  (a) ;  and  from  the  principle  of  that 
decision  argued,  that,  in  order  to  the  operation  of  the 
statute  of  limitations,  it  was  not  necessary  the  retttm  of 
a  debtor  itom  beyond  seas  should  be  such  a  return  as 
would  insure  the  creditor  notice  thereof. 

In  the  vacation  after  Trinity  term,  the  Court  oer« 
tified  that  the  petitioning  creditor's  debt  was,  at  the 
time  of  the  issuing  the  commission  of  bankrupt  against 
Gr^oryj  a  valid  lepX  debt,  sufficient  to  support  the 
commission,  and  was  not  barred  by  the  statute  of  limit- 
ations. 

{a)  zEmjtfisi* 


END  OF  nUNlTY  TSAM. 
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Court  of  COMMON  PLEAS, 


AND 


OTHER  COURTS, 
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Michaelmas  Term  (a). 


In  the  Fourth  Year  of  the  Reign  of  George  IV. 


MEMORANDUM. 

Chief  Baron  Richards  died  on  the  1 1th  of  November 
in  this  term. 


(a)  RiebartUon  J.  was  pre-  whole  of  this  term ;  and  Dallas 
ventedy  by  iOnessy  from  taking  C*  J.  after  the  Z3th  of  November. 
his    seat    in  court   during  the 
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Berry  v.  Fernandes. 


In  C.  B.  an 

affidavit  of 
debt  for  mo- 
ney paid  for  a 
Defendant^ 
and  advanced 
to  himy  need 
not  state  that 
the  payment 
and  advance 
were  at  De« 
fendant'9  T9» 
quest.         \ 


HTHE  Defendant  had  been  holden  to  bail  on  an  affido*' 
vit,  that  he  was  indebted  to  the  Plaintiff  in  Lf 

for  money  paid  by  the  Plaintiff  for  the  Defendant,  and 
money  advanced  to  him ;  but  there  was  no  allegation 
that  this  was  at  the  request  of  the  Defendant.  On  the 
ground  that  the  affidavit  was  insufficient  by  reason  of 
this  omission. 

Pell  Serjt.  moved  for  a  rule  nisi  to  discharge  the 
Defendant  on  common  bail.  He  admitted  that  in  BUs$ 
T.  Atkins  {a)  and  £^re  v.  Hulton{b)  such  an  affidavit 
bad  been  deemed  sufficient  in  this  court ;  but  in  support 
of  his  application  he  relied  on  Durnfbrd  v.  MessUer  {c\ 
a*  late  decision  in  the  Court  of  King's  Bench,  in  which 
it  was  holden  that  the  allegation  of  a  request  was  essen- 
tial in  such  an  affidavit ;  and  he  argued  the  convenience 
of  assimilating  the  practice  of  the  two  courts. 


Park  J.  {d)  I  am  of  opinion  the  affidavit  is  sufficient 
It  is  true  the  latest  decision  on  the  subject  is  in  opposi- 
tion to  Eipe  v.  Hulton ;  but  the  patter  was  gravely 
considered  in  that  case,  and  a  request  with  respect  to 
money  paid  on  behalf  of  a  defendant,  is  in  general  an 
inference  of  law,  which  an  uninstructed  person  cannot 
be  expected  to  swear  to. 

BuRROUGH  J.  This  is  a  mercantile  transaction,  in 
which  it  is  impossible  to  expect  the  strictest  degree  of 
legal  precision* 

Rule  refused. 


(a\  5  TaunU  756. 
{h)  s  Taunt.  704« 


(0  $  M.ii  S.  446. 

(J)  JJaUtu  C.  J.  was  abiem* 
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Thomas  Thurtell  v.  Beaumont.  ^^v-  »©• 

ydSSUMPSIT  against  the  managing  director  of  an  i.  In  an  ao 
insurance  company  to  recover  the  value  of  ffoods  ^'®'!  ag*»n»t 

*^  ,         an  insurance 
allied  to  have  been  destroyed  by  fire  in  the  Plaintiff's  company  to 

warehouse.  recover  a  loss 

At  the  trial  before  Park  J.  at  the  London  sittings  after  j^f^^^  \^^^ 
last  term,  the  defence  set  up  was,  that  the  Plaintiff  had  that  the  Plain- 
wilfully  set  fire  to  the  premises,  or  had  caused  them  to  {~,^"!I!^ 
be  set  fire  to.  Positive  testimony  was  adduced,  and  in-  get  fire  to  the 
consistencies  were  pointed  out  in  the  Plaintiff's  evidence  premises,  the 
tending  to  substantiate  this  charge.  The  learned  Judge  ^\l^  jury,^at 
directed  the  jury,  that  before  they  gave  a  verdict  against  in  order  to  their 

the  Plaintifl^  it  was  their  duty  to  be  satisfied  that  the  5."^«g  .^^"^ 
'  ,  ''  diet  against  the 

crime  of  wilfully  setting  fire  to  the  premises  was  as  Plaintiif,  they 

clearly  brought  home  to  him  in  this  action  as  would  ought  to  be 

warrant  their  finding  him  guilty  of  the  capital  offence^  ^jj^  ^^^ 

if  he  had  been  tried  before  them  on  a  criminal  charge.  imputed  to 

The  jury  found*a  verdict  for  the  Plaintiff  in  the  sum  ^  """  " 

•^     -^  ^  fully  proved 

of  1913/.,  the  value  of  the  goods  which  John  ThurieU^  as  would  jus- 

a  brother  of  the  Plaintiff,  swore  were  on  the  premises  ^  ^^  ^ 
,.«,/,  finding  him 

at  the  time  oi  the  fire.  gu^l^^,  o„.  ^ 

criminal 

Taddjf  Seijt.  now  moved  for  a  new  trialj  on  the  ga^^^  g? 
ground,  first,  that  the  jury  had  been  misdirected.  He  Held,  that  this 
urged,  that  in  order  to  discharge  the  Defendant  from  ^"^^'o"  ^"^ 

%.  In  the 
same  cause  die  Court  refused  to  grant  a  rule  nut  for  a  new  trial  on  the  ground  that 
subsequently  to  a  verdict  for  the  Plaintifi*,  the  grand  jury  had  found  a  bUl  against  him 
and  others  for  a  conspiracy  to  defraud  the  insurance  company  in  this  very  matter* 

3.  But  on  affidavits  disclosing  the  conspiracy  itself,  and  shewing  that  the  Defendant 
did  not  attain  a  knowledge  of  it  till  after  the  trial,  so  that  the  Plaintiff's  case  was  in 
effect  a  surprise  on  him,  the  Court  granted  a  rule  nisi  for  a  new  trial,  on  payment 
of  costs. 

A  a  'I  liability, 
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182S.       liability,  it  was  not  necessary  the  jury  should  entertain 

*^'  ~'  *  ^    the  same  certainty  with  respect  to  the  PlaintiflTs  guilt  as 

^,  would  justify  them  in  convicting  him  on  a  criminal 

BsAt»fONT.    charge.      In  this  case,  as  in  any  other,  they  would, 

without  reference  to  the  defence  set  up,  be  warranted 

in  finding  against  the  Plaintiff  if  he  failed  to  make  out 

his  case  to  their  entire  satisfaction;   and  that   might 

happen  in  various  ways,  even  though  arson  were  never 

proved  against  him.     For  instance,  if  the  loss  had  been 

'  occasioned  by  negligence  on]y,   unaccompanied    with 

guilt,  the  Defendant  would  have  been  entitlccl  to  a 

verdict. 

But  the  Court  were  clearly  of  opinion  that  the  direc- 
tion was  proper,  and  refused  to  grant  a  rule  on  this 
ground. 

Another  ground  taken  in  support  of  the  motion  was, 
an  affidavit  from  the  Defendant,  that  the  grand  jury  of 
Middlesex  had  found  true  bills  against  Jdm  and  Thomas 
Thurtell  and  others,  for  a^  conspiracy  to  defraud  the 
fire  office  in  this  very  matter. 

Park  J.  On  this  point  I  havj  looked  into  the 
books ;  I  find  many  applications  for  new  trials,  on  the 
ground  of  bills  found  by  the  grand  jury,  but  none  in 
which  the  application  has  succeeded.  In  one  case, 
where  the  ground  of  the  motion  was,  that  a  bill  for 
perjury  had  been  found  against  the  principal  witnesses. 
Lord  Mansfield  said,  that  the  granting  the  rule  for  such 
a  reason  would  have  a  most  dangerous  tendency,  as  it 
would  open  a  door  for  constant  scenes  of  peijury,  and 
tempt  a  party  to  delay  execution  by  indicting  his  ad- 
versary's witnesses.  In  Warwick  v.  Bruce  (a).  Lord 
Ellenborough  discharged,  with  costs,  a  rule  to  stay  exe- 
cution till  after  the  trial  of  an  indictment  against  the 

(a)  4  Af.  ^  S.  140. 

Plaintiff's 
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Plaintiff's  witnesses  for  perjury:    and  in  BartleU  v.        18SS. 

Pickengill  (a\  in  Lord  Herde}f%  time,  a  plaintiff  having 

petitioned  for  leave  to  file  a  sapplemental  bill,  because 

the  Defendant  had,  on  the  evidence  of  the  Plaintiff    Beaumont. 

been  indicted  and  convicted  for  peijury  on  his  answer 

to  the  original   bill.    Lord  Henley  dismissed  the  pe-. 

tition. 

Dallas  C.  J.  referred  to  Attcmey^General  v.  Wood" 
head  (&),  and 

The  rule  prayed  by  Toddy  was  refused  on  this  ground 
also. 

Taddy,  however,  having  produced  affidavits  from  a 
respectable  warehouse-man,  and  from  Joseph  Hunt^  (who^ 
together  with  John  Tkuriell^  was  a  prisoner  in  Hertford 
gaol,  on  a  charge  of  murder,)  shewing  that  the  Plaintiff's 
demand  had  been  supported  by  a  tissue  of  unparalleled 
and  audacious  fraud,  the  circifmstances  attending  which, 
although  he  vehemently  suspected  them,  the  Defendant 
had  no  means  of  unravelling  till  afler  the  trial,  so  that 
with  rq;ard  to  the  Plaintifi*'s  case,  he  was  in  effect 
taken  by  surprise. 

The  court,  on  this  ground,  granted  a  rule  nisi  for  a 
new  trial,  upon  payment  of  costs. 

Rule  nisi  accordingly. 

(a)  4  EoiU  sn»n.  (b)  %  Pricct  3. 


Sheriff  v.  James.  ^^^  *'• 

HTHIS  was  an  action  on  the  case  for  detaining  the  An  action  on 

Plaintiff's  cattle  in  pound  after  tender  of  sufficient  ^®  ?^  *^ 

'^  not  ue  for  do- 

amends.  The  declaration,  which  contained  many  counts,  tiining  cattle 

distraintd 
damage  feasant  where  tender  of  sufficient  amends  was  made  after  the  cattle  had 
been  impounded. 

stated 
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1823.       stated  in  substance^  that  the  Defendant  had 

and  impounded  the  plaintiff's  cattle,  damagejeaumtj  in 
a  close  of  the  Defendant,  and  theia  went  on  to  aver,  that 
tbe  Plaintiff,  after  the  impounding  and  as  soon  as  be 
had  notice  of  it,  tendered  and  offered  to  the  Defendant, 
in  satisfaction  of  the  trespasses,  a  certain  snm  of  money* 
to  wit,  the  sum  of  2s.,  the  same  being  then  and  there  suf- 
ficient amends  for  the  tresspasses,  and  for  all  matters  for 
which  the  Defendant  had  a  right  to  detain  the  cattle ; 
and  then  and  there  requested  the  Defendant  to  deliver  the 
said  cattle  to  the  Plaintiff;  and  that  it  was  then  and  there 
the  duty  of  the  said  Defendant  to  have  accepted  such 
amends  as  aforesaid,  and  to  have  ddivered  the  said 
cattle  to  the  Plaintiff;  yet  the  defendant,  not  regarding 
his  duty,  but  contriving  to  aggrieve  the  Plaintiff,  re- 
ftised  to  deliver  the  said  cattle  to  the  Plaintifi^  and 
wrongfully  and  maliciously  demanded  an  excessive  sum, 
by  way  of  amends  for  the  trespasses,  to  wit,  the  sum  of 
105.  6d.f  and  extortionately  detained  the  cattle  for  the 
said  trespasses,  &c.  At  the  trial  before  HuUoek  B.,  at 
hst  Monmouth  assizes,  the  Plaintiff  was  nonsuited,  the 
learned  Baron  being  of  opinion  that  this  action  did 
not  lie. 

Peake  Seijt.  now  moved  for  a  rule  nisi  to  set  aside 
this  nonsuit  and  enter  a  verdict  for  the  Plaintiff,  on  the 
ground,  that  if  this  action  did  not  lie,  the  Plaintiff 
would  be  without  a  remedy,  as  he  could  not  succeed 
in  replevin  where  the  tender  was  made  afler  the  cattle 
had  been  impounded.  The  same  point  was  raised  in 
Anscomb  v.  Shore  (a) ;  but  that  case  was  ultimately  de- 
cided on  another  ground. 


{a)  I  Campb.  aSj.,  where  it     the  course  which  a  complainant 
was  holden  such  an  action  would     may  pursue, 
not  lie,  and  where  is  indicated) 

/ 


Pabx 
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Park  J.  Where  the  alleged  grievance  is  one  whicbi 
like  the  present,  must  have  occurred  frequently,  the 
circumstance,  that  an  action  is  of  the  first  impression, 
affords  a  strong  presumption  against  it.  The  Court  are  of 
opinion  that  the  rule  prayed  for  ought  not  to  be  granted. 
Such  an  adipn  has  never  been  permitted  to  succeed) 
and  the  dicta  in  the  books  are  all  against  it. 


S4S 


188a. 


BuRRouGH  J.    This  is  probably  the  invention  of 
some  young  pleader,  and  never  was  thought  of  before. 


Dallas  C.  J.,  concurring,  the 


Rule  was  refused^ 


FALMEii,  Demandant  j  Meredith,  Tenant ; 
Eddingtons,  Vouchees. 


Nov,  II. 


1 N  the  warrant  of  attorney  in  this  recovery,  instead  Recoveiy. 

of  the  usual  words  "  to  gain  or  lose  in  a  plea  of  ^»«>dmeni 

°  ^        ,     of  warrant  of 

landy"  there  had  been  used  by  mistake  the  words  *^  m  attorney. 

a  plea  of  trespass^'    Heywood  Serjt.  this  day  obtained 

leave  to  amend  the  wanant  of  attorney,  by  inserting 

fand  instead  of  trespass. 
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jv«v.  II.  Richardson  v.  Brown. 

Wamnty.        TTHE  Plaintiff  sued  to  recover  the  price  of  a  horsey 
a  tibck  eeld-*  ^'^  under  the  following  warranty    **  To  be  sold, 

ing»  five  yean   a  black  gelding,  five  years  old;    has  been  constantly 

old :  hai  been  drfven  in  the  plough.— Warranted/* 

constantly  *       o 

driyen  in  the         -^^   ^^  ^^^  before  Park  J.,  at  GuUdhattf   at  the 

plouglu — .        sitting  after  Trinity  term,  1823,  the  Plaintiff  having 
H  Id.  that  th     P^^^  ^^^  ^^  horse  was  sound,  obtained  a  verdict 
warranty  ap-     for  the  price  agreed  upon, 
plied  to  toond- 

PeU  Serjt.  now  moved  to  set  aside  the  verdict,  and 
enter  a  nonsuit,  on  the  ground  that  the  warranty  re- 
ferred to  the  horse's  having  constantly  been  driven  in 
the  plough,  and  that  the  Plaintiff  ought  to  have  proved 
that  circumstance. 

But  the  Court  thought  the  warranty  applied  only  to 
soundness,  although  a  little  ambiguity  might  be  oc- 
casioned by  the  structure  of  the  sentence,  and  they 
refused  the  rule. 


Nov.  1%.  LuDEN  V.  Justice. 

In  an  action  JDELL  Serjt»  obtained  a  rule  nisi  to  cancel  the  bail- 
against  a  feme  jj^^d  in  this  cause,  and  permit  the  Defendant  to  file 

Court  would     A  common  appearance^  upon  an  affidavit  that  she  was  a 

nor,  upon  a 

summary  appplication,  cancel  the  bail-bond,  and  permit  Defendant  to  file  a  common 
appearance,  where  much  of  the  debt  sued  for  was  contrurted  before  the  Defendant 
disclosed  her  corerture,  where  she  acted  with  great  duplicity  in  eluding  payment, 
and,  at  the  time  of  the  application,  was  residing  out  of  the  jurisdiction  of  the  court. 

8  married 
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married  woman,  that  the  Plainftiff  knew  this,  and  that 
her  husband  had  died  since  the  arrest.  He  cited  Waters 
v.  Smith,  {a) 

Cross  Seijt,  in  opposition  to  the  motion  read  an  affi- 
davit from  the  Plaintiff,  stating,  tHat  before  he  ascer- 
tained the  Defendant  to  be  a  married  woman,  she  had 
become  greatly  indebted  to  him  for  the  board  and  edu- 
cation of  a  child  placed  at  his  school  by  the  Defendant^ 
and  called  by  her  EUza  BaUarUyne.  Circumstances  were 
then  disclosed,  shewing  that  she  had  acted  with  the 
greatest  duplicity  in  eluding  the  payment  of  this  debt, 
and  was  now  residing  in  Scotland  out  of  the  jurisdiction 
of  the  court. 

Cross  cited,  De  Gaillon  v.  L*jligle  (b)  and  Bvrfield  v. 
Duchess  De  Pienne  (c),  to  shew,  that,  under  such  cir- 
cumstances,  the  Court  would  not  assist  the  Defendant 
upon  a  summary  application,  but  would  leave  ber  to 
plead  her  coverture.  These  cases  were  subsequent  to 
Marshall  v.  Button  {d)i  and  in  Waters  v.  Smith  the  Court 
they  would  not  interfere  where  imposition  was  prac- 
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PeU  relied  on  the  circumstance  of  the  Plaintiff's 
knowing  the  defendant  to  be  married  at  the  time  of  the 
arrest,  and  on  the  rule  laid  down  in Marshallv.  Button. 

Park  J.  This  is  an  application  to  the  discretion  of 
the  Court,  and  we  must  decide  on  aU  the  circumstances 
of  such  a  case,  as  it  appears  before  the  Court.  In  the 
present  we  think  the  Defendant  ought  to  be  left  to 
plead  her  coverture.    The  case  of  De  Gaillon  v.  L^Jigle 


1823. 


LUDEK 

JusncB. 


(a)  6  T.R.4St. 


(c)  2N.R.3%o, 
(d)ZT.R.S45' 


was 
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isds. 
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was  niuch  stronger  thttithe  present;  tber^  the  hiisb«ii4 
had  given  his  wife  a  power  of  attorney  to  tri^isact  his 
business,  and  himself  went  abroad.  But,  the  Cotnrt  iaid 
they  would  not  discharge  the  Defendant,  though  the 
Plaintiff,  was  acquainted  with  the  fact  oC  her  covertttte : 
and  upon  reference,  to  Waters  v.  Smkhf  it  i^pears.  the 
Court  said  in  that  case,  that  where  a  married  wooiaa 
imposed  lipon  a  trader,  and  contracted  on  her  own 
credit,  they  would  not  relieve  her  in  a  summary  way^ 

In  Priichett  v.  Crass  (a)  Gould  J.  seemed  to  diisp-^ 
prove  of  the  summary  proceeding  by  motion, .  tmd  >df 
takir^  the  bud  of  coverture  from  the  Defiendant's  affi- 
davit, and  mentioned  the  case  of  Mrs.  Bisdielf  (&)» 
where  the  Court  were  not  satisfied  with  an  affidavit,  but 
put  her  to  plead  her  coverture;  and  he  said  that  he 
had  always  understood  that  such  was  the  course  both 
in  K.  8.  and  C.  P. 

In  Burfield  ,v.  Duchess  de  Pienne^  the  Defendant  had 
never  represented  herself  as  a  single  woman ;  smdHeathJ^ 
said,  **  In  Deerly  v.  The  Duchesi  ofMaxarine  {c\  where 
a  verdict  was  found  against  the  duchess,  the  ODurt  i^ 
fiised  to  relieve  her,  tbough  her  coverture  was  dearly 
proved ;  and  if  there  be  any  case  in  modem  times  more 
recognised  than  another  it  is  that  case."  We  ought  not 
to  interfere  in  favour  of  the  present  Defendant,  and  I 
rely  much  on  the  circumstance*of  her  living  out  of  the 
jurisdiction  of  the  Court. 

Dallas  C.  J.  and  Burrough  J.  concurrii^  the  rule 
was 

Discharged. 


(if)  %H.B.i%.  {b)  %BL  ton.  (e)  %Salk.(^. 
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SwANl^ELL  V.  Ellis  and  Another.  ^^'  '*• 

r^ ASE^  against  the  DefendantSi  for  neglect  in  the  con-  Declandon^ 
duct  of  PlaintiflF's  business.  ?*f  Plaintiff 

had  employed 
The  declaration  stated  that  the  Plaintiff  had  employed  Defendants  to 

the  Defendants  to  cbnduct  an  action  of  ejectment  agaiiist  conduct  an 

a  tenant  of  the  Plaintiif,  one  Chettlej  for  the  recovery  of  ^^^  ^^  ^^  ' 

premises  in  the  occupation  of  Chettle^  which  Piainti£P  recovery  of 

claimed  on  account  of  the  same  being  out  of  repair,  r'^"^*^  ^ 

contrary  to  a  covenant  entered  into  by  CAettle  with  the  Plaintiff  by 

Plaintiff.     That  afterwards,  at  a  sitting  of  Nisi  Prius,  *^«  *"""J!'", 

it  was  ordered,  that  the  cause  should  be  referred  to  the  covenant  to 

arbitration  of  a  surveyor,  who  was  to  decide  what  repairs  repair,  that 

should  be  done  to  the  premises,  and  the  costs  of  the  ^  *">^  ® 

^  '  cause  came  on 

action  Were  to  abide  the  event*    That  the  surveyor  was  for  trial,  it 

afterwards  ready  to  proceed  on  the  reference,  but  that  ^*'  referred 

the  Defendants  neglected  to  attend  him ;  whereby  the  ^^^^  ^|,q  ^,^ 

Plaintiff  was  obliged  to  pay  the  Defehdants  60/.,  for  hii  to  decide  what 

own  costs  in  the  action  of  ejectment  (which  Chettle  I[!P^  *  th 

would  otherwise  have  been  obliged  to  pay)  and  ^old  the  cosu  of  the 

premises  for  much  less,  to  wit,  100/.  less  than  he  would  action  to  abide 

the  event  * 

Otherwise  have  done.     At  the  trial  before  Z)fl//a5  C.  J.,  that  the  arbi- 
Middksex  %\VAt\^  in  this  term,  the  Plaintiff  obtained  a  tratorwas 

verdict  for  160/.,  with  leave  for  the  Drfeiidants  to  movie  ^^J^J«  P«>- 

'  ceed,  but  De- 

to  set  it  aside,  and  enter  a  nonsuit,  on  the  ground  that  fendants  ne- 

•  glee  ted  to 

attend  him,  whereby  Plaintiff  was  obliged  to  pay  Defendants  6o/.  for  his  costs  incurred 
in  the  action  of  ejectment,  which  otherwise  the  tenant  would  have  been  obliged  to 
pay,  and  sold  the  premises  for  much  less,  to  wit,  x6o/.  less  than  he  would  other- 
wise have  done.     Verdict  for  Plaintiff,  damages  i6o/. 

Held,  on  motion  for  a  new  trial, — i.  That  it  was  not  necessary  in  the  action 
ilgaiUst  Defendants  to  produce  the  lease  on  which  the  ejedtment  was  brought. 
%:  That  the  jury  were  not  confined  to  loo/.  as  the  damages  for  loss  on  the  sale  of 
the  premifes;  and,  3.  That  the  declaration  was  not  bad  in  arrest  of  judgmeat. 

the 


M8  CASES  JN  MICHAELMAS  TERM 

1823.        the  lease  containing  the  covenant  from  Cheitle  to  Stean^ 
]^      ' "         nell  was  not  produced  at  the  triaL 

^us.  Onslcm  Serjt.  now  moved  accordingly,  contending 

that  this  lease  was  the  very  foundation  of  the  action, 
and  if  it  had  been  produced,  it  might  have  appeared 
that  no  forfeiture '  had  been  incurred.  The  arbitrator 
himself  could  only  ascertain  by  inspecting  the  deed  what 
repairs  Chettie  was  bound  to  perform.  Then  the  jury 
have  given  1602.  damages,  when,  on  the  declanUioo,  it 
appears  the  Plaintiff  was  entitled  to  no  more  than  1002.; 
for  the  602.  costs  he  would  have  beoi  obliged  to  pay  to 
the  Defendants  even  though  they  had  been  guilty  of 
negligence,  {Tempter  v.  M^Lachlan)  (a)  /  and  he  has  him- 
self  limited  his  damages  on  the  sale  of  the  premises,  to 
100/.  But  in  arrest  of  judgment  the  declaration  is 
clearly  bad :  inasmuch  as  it  is  no  where  shewn  that  the 
surveyor  would  have  found  any  repairs  to  be  necessary, 
or  have  awarded  in  £Eivour  of  the  plaintiff  even  if  the 
reference  had  been  proceeded  in.  For  aught  that  ap- 
pears the  award  might  have  terminated  in  fiivour  of 
Chettlef  and  the  Plaintiff  might  have  been  obliged  to  pay 
all  costs. 

Park  J.  I  think  there  is  no  ground  for  allowing  a 
nonsuit  to  be  entered  in  this  case,  nor  for  attaching  any 
weight  to  the  objections  which  have  been  made  against 
this  declaration.  The  matter  was  referred  to.  the  sur- 
veyor, to  say  what  repairs  ought  to  be  don^by  Chettie^ 
*  and  the  surveyor  was  prevented  .from  ascertaining  this 
by  the  negligence  of  the  Defendiuits ;  every  occupier  is 
bound  to  keep  his  premises  in  tenantable  repair,  and 
whether  premises  are  in  such  repair  or  no^  an  arbitrator 
is  competent  to  decide,  on  seeing  them.   As  to  the  claim 

-  • 

{a)  a  MIS.  136. 

for 
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for  a  HGduction  of  damages,  die  loss  which  the  PlaindfF  16^3. 

lA  said  to  have  sustained  on  the  sale  of  his  house  is  eir]!!^C^ 

specified  under  a  scilicet^  and  the  jiiry  wcri;  not  tied  v. 

down  to  the  precise  sam  so  stated.    There  is  no  wei^t  fitfcw* 
in  the  objection  made  to  the  declaration  in  arrest  of 
judgment.      ^ 

BuRRouoH  J.  The  declaration  is  perfectly  good  on 
the  face  of  the  record ;  the  arbitrator  was  competent 
to  decide  what  repairs  ought  to  have  be^n  done,  but  he 
was  prevented  by  the  negKgence  of  the  Defendants ;  and, 
therefore,  the  verdict  which  has  been  obtained  cannot  be 
set  aside. 

itule  refused. 


ScHOLEY  V.  Goodman.  Nw.  ij. 

ydSSUMPSJT  upon  the  breach  of  an  agreement,  by  Where»  in  in 
which,  after  recitins  that  unhappy  differences  had  *^^®"  ^7  *j 

t  1     TV  i.     1  .       .4.    •  ,  truttcc  (nnder 

existed  between  the  Defendant  and  his  wife^  it  was  agreed  a  wparatioii- 
they  should  for  the  future  live  separate;  and  in  con-  agreement) 
sideration  that  the  Defendant  would  pay  the  Plaintiff  ])^^^f^ 
12&  a  week  for  the  use  of  his  wife,  the  Plaintiff  under-  tlie  arrears  of 

took  to  save  the  Defendant  harmless  from  all  debts  she  f  "Tt^  *""i 

ne  had  agpeed 

might  contract,  and  covenanted  that  she  should  never  to  allow  hit 
sue  him  in  the  ecclesiastical  courts.    The  usual  money  ^^*  ^  ^ 
counts  were  added.     V\e^,  non^ssumpsU.  ST^^ 

At  the  trial  before  Dallas  C.  J.,  Middlesex  sittings  received  in 
aiier  last  Michaelmas  term,  one  of  the  grounds  of  de-  ^^*^^*^ 

fence  was,  that  during  the  time  in  respect  of  which  the  during  the 

'  time  in  respect 
of  which  the  demand  was  made  she  was  living  in  adultery^  and  the  jury  found  for 
the  Defendant,  the  Court  granted  a  new  trial. 

Vol.  I.  B  b  demand 
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demand  was  made  the  wife  was  liviDg  in  adultery  with 
J.  P. ;  and  in  addition  to  other  evidence  adduced  to 
prove  this  &ct«  a  witness  was  called,  who  stated  that  she 
had  heard  the  wife  confess  it.  The  admission  of  this 
evidence  was  opposed  by  the  counsel  for  the  Plaintiff, 
but  it  was  ultimately  received;  and  the  jury,  with  a 
verdict  for  the  Defendant,  found  also  the  fact  of  adultery. 


In  Hilary  term  last.  Pell  Serjt.,  on  the  ground  that 
the  expressions  of  the  wife  could  not  be  given  in  evi- 
dence in  favour  of  her  husband,  obtwied  a  rule  nisi  to 
set  aside  this  verdict  and  have  a  new  trial.    • 

Vatighan  Serjt.,  who  now  shewed  cause  against  the 
rule,  having  been  requested  by  the  Court  to  address 
himself  to  the  point,  whether  any  action  was  maintain- 
able upon  a  separation-agreement  like  the  present^ 
argued  that  it  was  inconsistent  with  the  whole  prin- 
ciple and  policy  of  the  institution  of  marriage,  and 
likely  to  be  productive  of  nothing  but  immorally.  In 
DurarU  v.  TUley  (a),  such  an  agreement  was  holden  to 
be  invalid.  {^Burrot^h  J.  The  agreement  in  that  case 
was  prospective.]  The  effect  will  be  equally  pernicious 
if  such  agreements  be  allowed  in  any  shape :  the  know- 
ledge that  they  may  be  entered  into  as  occasion  may 
serve  will  operate  us  mischievously  as  if  a  prospective 
agreement  had  actually  been  entered  into.  The  Lord 
Chancellor  has  always  been  adverse  to  the  principle  of 
these  separations ;  and  in  Marshal  v.  Ration  {b)  Lord 
Kenyan  distinctly  points  out  the  inconvenience  and  dif- 
ficulty of  considering  husband  and  wife  as  difierent 
parties.  But  either  way  the  Defendant  is  entitled  to 
a  verdict ;  for,  if  the  separation-agreement  is  considered 
valid,   the  connection   between   husband  and   wife  no 


(fl)  7/»mo577. 


(b)  8  T,  R.  545. 


longer 
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longer  subsists,  and  there  is  no  reason  for  excluding 
the  wife  or  her  declarations  as  evidence  for  or  against  her 
husband.  In  Hanson  v.  Parker  (a)  the  Court  held,  that 
where  a  trustee  sues,  the  declarations  of  the  cestmque  trust 
may  be  admitted  in  evidence.  With  respect  to  the  de- 
clarations of  a  wife  when  she  is  cesiuique  trusty  there  is  no 
direct  authority^  but  on  principle  they  ought  to  be  ad- 
mitted, and  if  so,  the  adultery  of  the  wife  is  a  complete 
defence  to  this  action.  By  stat.  Westm.  2.  c.  34.,  adul- 
tery is  made  to  operate  as  a  forfeiture  of  dower ;  and 
there  is  a  large  class  of  cases  in  which  it  has  been 
bolden,  that  after  such  an  act  the  husband  is  no  longer 
liable,  even  for  necessaries.  Morris  v.  Martin  (6),  Main- 
waring  v.  Sands,  (c) 


1823. 


SCBOLBY 

V. 
GoODIfAV. 


Petty  in  support  of  his  rule,  urged  that  a  husband  was 
primd  facie  responsible  for  debts  contracted  by  his  wife, 
and  whatever  the  policy  of  the  law  might  be  with  respect 
to  deeds  securing  to  the  wife  a  separate  maintenance, 
an  indemnity  against  any  debts  she  might  contract,  must 
be  a  sufficient  consideration  for  an  agreement  to  pay  a 
weekly  sum  to  the  party  giving  such  indemnity;  he 
cited  Nurse  v.  Craig  (d)  to  shew  that  the  present  action 
would  lie ;  and  argued  that  the  policy  of  the  general 
rule  extended  to  excluding  the  wife's  declarations,  even 
when  she  was  living  separate. 

The  counsel  were  requested  to  bring  these  important 
points  before  the  Court  in  the  shape  of  a  special  case,  in 
order  to  their  undergoing  a  solemn  discussion ;  but  the 
indigence  of  the  parties  not  allowing  this  expence  to  be 
incurred,  the  Court  granted  a  new  trial,  expressly  ab- 
staining, however,  from  giving  any  opinion  on  the  points 
which  had  been  discussed. 


(a)  I  lVih.%ST. 
{b)  I  Str.  647* 


(r)  z  Stn  706. 
(d)  %  N.  R.  Z48. 


Bb  2 
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Dallas  C.  J.  said,  On  the  sntgect  of  the  wife's  de- 
claration I  gave  no  opnion  at  the  trid :  under  the  cir- 
ciunstances  of  the  present  case  it  was  treated  as  a  new 
question ;  but  my  attention  was  called  to  the  prinoiple^ 
that  the  dedlirations  of  the  wife  could  not  in  toy  case  be 
recdved  in  evidence  for  or  against  b«r  husband.  I 
thought  at  the  moment  the  rule  did  not  apply  in  cases 
where  (if  the  law  recognises  agreements,  such  as  that  on 
which  this  action  has  been  commenced,)  the  community 
of  interest  between  the  parties  no  longer  exists;  but  I 
gave  then,  and  give  now,  no  decisive  opinion. 

Park  J.  I  think  the  case  ought  to  go  to  a  new  trial. 
The  cause  embraces  most  weighty  considerations  which 
ought  not  to  be  decided  upon  in  a  motion  such  as  the 
pi^esent. 

BuRfiouQH  J.  abstamed  from  expressing  ttiy  opinion, 
but  thought  there  ought  to  be  a  new  tnal. 

Rule^  abnolate. 

It  was  also  ufged  oh  the  part  of  the  plaintiflv  that 
tlie  adultery  ought  to  have  been  pleaded,  and  lietd  v. 
Serres  {a)  was  cited :  to  which  it  was  answered,  that 
Field  V.  Serres  wits  an  fiction  of  debt  on  bond ;  but  that, 
in  an  action  of  assumpsit  like  the  present,  the  fact  might 
be  given  in  evidence  under  the  general  issue;  and  in 
this  opinion  the  Court  seemed  to  acquiesce. 


(a)  tJN.R.  xaz. 
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Rose  v.  Wilson.  -*^»  »3' 

HTRESPASS  for  false  imprisonment*     Plesi  that  the  Plaintiff  luv- 
Defendant  was  acting  in  aid  of  a  constable  em-  ^^  «itercd  a 
ployed   to    apprehend    Plaintiffi   who  had  improperly  ^ft^  ^  ^^ 
entered  and  made  a  disturbance  in  Defendant's  house,  doonhad    - 
At  the  trial,  before  Bayley  J.,  York  Lent  assizes,  1 823,  f^f^^^j^ 
it  appeared  on  crossnexamination  of  witnesses,  produced  and  hmog 
by  the  Plainti£^  that  he,  having  entered,  after  midnight,  ^?"*^'^.  ^ 
a  public  house,  kqpt  by  the  Defendant,  at  Manchester^  insolnice^  D^m 
and  hiavlng  obtruded  himself  upon  a  party  who  had  Pendant  aent 
^ogaged  k  separate  room,  was  with  difficulty  prevailed  j^*^hl^2nr 
on  to  withdraw  and  leave  the  house;  but  that  he  con-  Plaintiff  with 
trived  to  enter  it  again,  at  four  o'clock  in  the  morn-  *  ^X!^-^ 
ing,  after  all  the  doors  had  been  closed,  when,  upon  iacustodftwo 
his  demeaning  himself  with  insolence,  a  constable  was  <^7*-    Plain- 
sent  for,  and  the  Defendant  charging  the  Plaintiff  with  covered "m  an 
a  felony,  he  was  conducted  to  the  New  Bailey  prison,  action  q£  tnu 

where  he  remained  all  that  day  and  part  of  the  next.      P**  f^J^ 

imofiaonmeBu 

The  learned  Judge  holding  that  the  Defendant  had  the  Couit  re- 
no  pretence  for  charging  the  Plaintiff  with  a  fislony,  ^^sed  to  set 
no  evidence  was  offered  on  the  part  of  the  Defendant,  ^f^S^^^nt 
and  a  verdict  was  found  for  the  Plaintiff:  to  set  this  a  new  trial, 
^de,  and  have  a  new  trial,  '  Jlf^^"?  ^^ 

Defendant  was 
not  justified  in 

Cross  Serjt  on  a  former  day  obtained  a  rule  91/51,  ch^^i^g 
against  which  Pell  Serjt.  was  to  have  shewn  cause ;  but  ^  felony. 
the  Court  called  on  Cross  to  support  his  rul^ :  he  con- 
tended that,  under  the  circumstances  of  the  case,  the 
Defendant  was  justified  in  sending  for  a  constable, 
which  was  a  course  more  proper  than  that  of  committing 
a  breach  of  the  peace,  and  at  once  turning  the  Plaintiff 
out  of  the  bouse-     But 

B  b  3  The 
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182S-  The  Court  thought  that  the  Defendant  was  not  justi- 

^      -  fied  in  charging  the  Plaintiff  with  a  felony,  or  in  saying 

V,  tliat  he,  the  Defendant,  was  acting  in  aid  of  the  constable. 

WiLBON.  Rule  discharged. 


Nov.  x8.  Crofts  v.  Pick. 

An  officer  of  "DEPLEVIN.      The    Defendant   avowed   for   rent- 

thc  Coort,  arrear,  upon  a  demise  of  a  certain  house  from  De- 

pomted^v-  fendant  to  Plaintiff.     Plea,  first,  turn  tenuit.    Second, 

vinonil  as-  that  after  the  demise  the  Defendant  took  the  benefit  of 


>  J 

yy^^^^    the  Insolvent  Debtors*  Act,  and  his  property,  including 

Debtors' Act,   the  house  in  question,  was  conveyed  to  Jbsepk  Jeye$y 

must,  by  the    ^g  jjjg  assignee.     Replication,  that  Jeye%  never  accepted 

assifltmueDc 

made  to  him,    the  Defendant's  right  and  title  in  the  said  house;  on 

be  taken  to      which  the  rejoinder  took  issue. 

pro^tv  ^^  ^^  *"*^  before  Graham  B.  at  the  last  assizes  for  the 

within  the  county  ofSurty,  JeyeSy  an  officer  of  the  Insolvent  Debtors' 
"fc^"^^  Ti  ^^"^  stated  that  he  accepted  the  office  of  provisional  as- 
section  of  that  signee,  and  held  the  conveyance  of  the  Defendant's 
»ct.  property,  but  never  knew  of  the  property  in  question. 

The  learned  Judge  directed  the  jury,  that  the  assignee's 
keeping  the  conveyance  by  him  was  a  sufficient  accept- 
ance ;  and  a  verdict  was  found  for  the  Plaintiff,  with 
liberty  to  the  Defendant  to  move  to  set  aside  the 
verdict,  and  enter  a  nonsuit.     Accordingly 

Pell  Serjt,  in  this  term,  moved  for  a  rule  to  such 
effect,  on  the  ground,  that,  pnder  the  Insolvent  Debtors' 
Act,  53  G.  3.  c,  102.  5.  IS.,  the  insolvent's  property  is 
only  vested  in  the  persons  to  whom,  by  that  act,  it  is 
directed  to  be  conveyed  and  assigned,  ^^  in  case  such 
persons  shall  consent  to  accept  the  same,"  and  that  a 

mere 


iH  THE  Fourth  Year  of  GEO.  IV.  355 

mere  conveyance  to  the  provisional  assignee,  without  1823. 
any  acton  his  part  in  the  disposition  or  management 
of  the  property,  did  not  amount  to  an  acceptance  of 
the  property.  He  cited  Capdand  v.  Stephens  {a\  and 
Hanson  v.  Stephenson  (ft),  where,  by  a  general  convey- 
ance to  assignees,  tlie  legal  estate  was  holden  not  to 
be  vested  in  them,  unless  by  some  act  they  manifested  an 
assent  to  the  conveyance. 

The  Court  adjourned  the  cause  to  enquire  of  Mr. 
Baron  Graham  his  opinion  respecting  the  verdict ;  and 
tiow 

Park.  J.  said.  The  Court  were  clearly  of  opinion,  that 
a  public  officer,  who  became  provisional  assignee,  had 
no  discretion  allowed  him ;  and  as  he  could  not  refuse 
the  assignment,  must  be  deemed  to  have  consented  to 
accept  tlie  property. 

Rule  refused. 

(a)  rB.C2r^.593.  {b)  /(/.  303. 


Alduitt  t;.  Kettriooe.  No^f.u. 

n'HE  declaration  stated,  that  the  Defendant  was  in-  Dedasatum, 
debted  to  the  Plaintiff,  as  assignee  of  JB.  JB.  Scar-  **'  ^^^^ 

Stnt  W3W  ID" 

raltj  a  bankrupt,  for  pigs  ^d  barley  sold  and  delivered  <iebted  to 
'  to  the  Defendant  by  the  Plaintiff  as  assignee  as  afore-  Plaintiff  as 

•  1  assignee  of  a 

^^^  bankrupt  for 

At  the  trial,  before  Best  J.,  Stafford  Lent  assizes,  goods  sold 

1823,   it  appeared    that    the  sale  had,    in  fact,   been  by  Plaintiff  as 
'^'^  assignee. 

Proof,  that 

the  goods  were  sold  by  a  preceding  assignee,  whose  appointment  had  been  vacated: 

Ueldf  no  variance. 

B  b  4*  made 


SfK 


CASES  IN  MICHAELMAS  TERM 


1^23. 


made  by  a  former  assigneei  w)iose  appointroent  the 
Ix>rd  Choocellor  bad  vacated*  and  b^  directed  aa 
assigmnent  to  be  Qiade  to  tbe  prcnent  Plainti£&  bjr  the 
pioviiioiial  assignee  aod  the  commimonera;  whioh  was 
done.  The  j,ury  liaving  found  a  verdict  for  the 
Plaintifl; 

Tad^  Segt.  in  Easter  term,  last  obtaiofed  a  rule  nisi 
to  set  aside  this  verdict,  and  enter  a  verdict  for  the 
Defendant,  on  the  ground  of  a  variance  between  the 
contract  described  and  the  contract  proved. 


Faughan  Seijt.  was  now  to  have  shewn  cause^  but 
the  Court  called  upon  Teiddy  to  support  his  rule. 

Toddy.  The  transaction  ought  to  have  beat  de-* 
scribed  according  to  the  iact,  that  the  Defendant  was 
indebted  to  tbe  plaintiff  upon  a  sale  by  the  former 
assignee.  This  is  not  a  mere  matter  of  form,  but 
may  materially  a£fect  the  rights  of  the  parties,  in  the 
way  of  set-off  and  otherwise.  lUdoid  v.  Brought  (a)  In 
ordinary  cajBes,,  where  the  assignee  of  a  bankrupt  is 
Plaintiii^  it  is  usual  to  have  two  sets  of  counts,  one, 
upon  promises  to  the  bankrupt,  and  the  other  upon 
promises  to  the  assignee. 

Park  J.  The  Court  has  no  doubt.  It  is  clear  the 
Chancellor  has  power  to  vacate  one  appointment  and  to 
order  another.  In  the  present  instance  the  appointment 
of  the  first  assignee  was  vacated,  abd  the  Plaintiff  was 
appointed  in  his  stead ;  and  he  then  sues  in  the  same 
way  as  all  other  assignees.  If  this  had  been  an  action 
for  money  had  and  received,  no  question  could  have 
arisen,  and  the  principle  which  gives  the  Plaintiff  his 

« 

title  applies  equally  to  the  case  df  goods  sold. 


(a)  Co<wf.is^. 
4 


BlTRllOUOU 
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BuARovGH  J.    This  asrignee  is,  in  contemplatioii  of       ISSS. 
laW|  i^saigDeqi  frcun  the  beginning  and  we  oannot  intas      aj^ut^ 
fere  with  the  intermediate  appointment  which  has  been  tr. 

vacate    The  aale^  therefore,  mufit  be  oonaidered  as  a   KKirmoGB. 
sale  which  the  presoit  assignee  mayt  if  be  ptoosoa^ 
affimu 

Rule  discharged. 


Lascar  and  Loisada  v.  Moriosefh.  n^v.  i4« 

'  T'HE  affidavit  to  hold  to  bail  stated  the  Defendant  Affidavit  to 
to  be  indebted  for  goods  sold  to  him,  omittmg  to  ^^  ^*^  ***"• 
add  that  they  had  been  delivered. 

Upon  the  authority  of  Hopkins  v.  Faughan  (a),  the 
Court  permitted  the  Defendant  to  cancel  the  bail-bond 
and  file  a  common  appearance.  . 
Tadcb^  Seijt.  for  the  Defendant 
Vaughan  Serjt  for  the  Plaintiffi. 

(a)  x»£^/,  398. 


■^^•- 


Doe,  on  the  Demise  of  Earl  Thanst  and  -      ivbv.  i^ 
Others,  v.  Gartham,  Clerk. 

^PH£  lessors  of  the  Plaintiff  were  visitors  and  feoffees  Heldy  that  the 

of  a  school  at  Skiptan^  of  which  the  Defendant  was  Y^*!?"  *^ 

-  .  feoffees  of  a 

the  schoolmaster;   and  for  misconduct  in  his  office  he  school  who  had 

diimisted  the 
schoolmaster  for  misconduct)  could  not  maintain  ejectment  for  the  schoolhouse  till 
they  had  determined  the  master's  interest  in  a  regular  way,  by  summoniiig  him  to 
appear  before  them. 

had' 
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1823. 


N9V.  I9»  NeAVE  V.  Mo88. 

Inz784fate-  JgY  a  nwrriage  settlement,  o(  pdaber^  1771»'  the 

power  Co  leaie  Bigh-^treet^  SoiUkwarkf  was  settled  on  John  Moatham 
fortwenty^e  ^^  j^  ^j^  f^^  ^^  ^^  ,,1^  ^^  decease  on  his  in^ 

yearty  leased  ^  ^  ,     a 

fbrfifty-chree  tended  wife  and  ber  assigns,  for  life,  and  after  tbeir 
yean  to  De-  deaths,  im  tbe  children  of  the  marriage  (if  two  or  more)» 
in  z8i3,(nine  ^  ^^  sharea  as  the  husband  and  wiie^  during  their 
yean  after  the  joint  lives,  should  appoint;  and  in  de&ult  of  such  ap- 
^t  f  Ufe.^  P^i<^^^^  o^  ^U  ^®  childreni  in  equal  shares,  as  tenants 
underlet  to  lo  QDmmon,  There  was  a  power  for  Mooikam,  during 
Plaintiff:  ten   j^  ij[fe^  ^qi)  {qj^  hjg  ^;i^  if  ^q  should  survive  him,  to 

J^^^^ili  ^  lease  the  premises,  for'any  term  not  exceeding  taoenfy-one 
tenant  for  life,  years.    The  settlement  was  duly  executed,  and  thenuuv 

the  remainder.  ^        ^^    j^^ 
many  after  giv-     ^^  '^ 

ing  to  Pbintiff  These  premises,  in  NooenAer,  1784,  John  Mooikam 
and  Defendant  i^n^  to  Joibi  ZXiriw,  from  Midsuma^,  1784,  for  filbr- 

notice  to  quit,     ,  j      i    ii?     ^  ^«, 

granted  Plain-  ^^^^'^  years  and  a  half,  at  40J.  a^year  rent 
tiff  a  new  John  Mootham  died  in  1804.     By  several  mesne  as« 

'^d^  '*"  signments  the  term  granted  by  John  Mootham  to  Darby^ 
thereon  for  six  became,  in  June,  181S,  vested  in  John  Ellis  Clowes  and 
yean ;  at  the   Jaunts  Western,  in  trust,  to  secure  the  payment  of  certain 

end  of  which 

time  Defend-  ^ums  to  certain  persons  named  in  the  deed  of  trust ;  and 
anty  who  had    upon  payment  of  those  sums,  in  trust,  to  assign  the  term 

tbn,  during  John  Newberry  was  at  that  time  a  partner  in  the  firm 

the  intenraly  ^f  ^gux  and  Co. ;  and  upon  payment  of  the  sums  speci- 
Plaintifffor      ^^  ^^  ^^  last-mentioned  deed,  the  term  in  question 

six  years'  rent:  was  assiimed  to  Mettx  and  Co.,  in  January,  182]. 
Held,  that  af-  ® 

ter  this  acqui- 
escence. Plaintiff  might,  in  an  action  of  replevin,  plead  non  tenuit  to  Defendant's 
avowry  under  the  lease  which  Plaintiff  accepted  from  him  in  1813. 

Meux 


Meux  and  Cck^  boweveri  had  the  mfitiagemeiit  of  the 
property  in  1813  ;  'and  on  the  S6di  tfNatfen^er^  ifi  that 
year,  by  an  a^rreement  m  writing,  let  the  Tumble^^amt" 
Dick  to  Robert  Nemoe^  at  70/.  ft^yeair,  with  a  stipulation 
from  Neave,  that  he  would  purchase  his  beer  of  Mfu^  and 
Co.,  and  would  nol  pert  with  possessioti  of  the  house  of 
premises  to  any  person  whomsoevier,  wkhout  the  previous 
consent  of  Meujs  a|id  Cb.  Between  ISIS  amd  iSil 
Neave  and  his  yn&  both  died,  and  at  the  tkne  <^  the. 
distress  fi)r  which  the  pKsent  replevin  was  brought,  the 
Plaintiff  (their  daughter  and  executrix)  carried  on  die 
business  of  the  house. 

Up  to  Ladjf-dm^  1815,  Mmix  and  Co.  continued  to 
pay  to  Mrs.  Mootham  the  40&  a^yeair,  on  the  term 
granted  by  John  Mootham  to  Darby* 

In  September^  I8I49  Mrs.  Mootham  gave  Neaioe  notice 
to  quit  at  the  ensuing  Ladjf-dajf^  oit  at  the  end  of  his 
current  year,  and  served  also  a  like  notice  on  Meux  and 
Co. :  and  in  March^  1815, 

Mrs.  Mootham  demised  the  Ihmble'^iown'Dick  to 
Neave  for  twenty-one  years,  at  100/.  a^year.  This  rent 
the  Neaves  paid  to  Mrs.  Mootham  and  her  assigns,  from 
that  thne  to  the  period  c£  the  present  action ;  and  after 
Laify-detjff  1815,  no  rent  was  paid  by  Meux  and  Co.,  or 
any  one  else,  in  respect  of  the  term  of  fifty-three  years, 
granted  by  John  Mootham  to  Darby^  nor  did  Meux  and 
Co.,  although  they  continued  to  supply  the  Thxnble^ 
dawnr-Dick  with  beer,  enforce  any  demand  against  the 
Neaves  for  rent, -^accruing  on  the  term  granted  in  1813 
by  Jtfatf  and  Co.  to  Neaeoe^ — till  AprH^  1881,  when  they 
distrained  for  1902.,  being  the  balance  of  six  years  and 
a  quarter's  rent,  due  to  them  at  Ladjf'dty  then  last,  in 
respect  of  the  letting  by  them  to  Neane^  after  deducting 
WL  a*year,  which,  in  reqiect  of  the  term  of  fifty-4hree 
years,  granted  by  John  Mootham  to  Darby^  they  were 

willing 
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willing  to  allow^  out  of  the  payments  made  by  the  Neaves 
to  Mrs.  Moatham  and  her  aligns. 

Upon  this  distress  the  Plaintiff  sued  out  a  replevin, 
and  the  Defendant  made  cognisance  as  the  bailiff  of 
Meux  and  C0.9  for  six  years  and  a  quarter's  rent,  due 
Marck  25th,  1B21,  by  virtue  of  a  demise^  under  whicb 
the  Neaoes  successively  held  the  premises»  as  tenantrto 
Meux  and  Ca^  at  a  rent  of  70L  af^rear.  The  Plaintiff 
pleaded,  as  to  her  father,  mother,  and  herself  respects 
ivdy,  non  ^enueruni  and  riens  m  arrears  Upon  which 
pleas  issue  was  joined. 

At  the  trial  of  the  cause,  before  the  late  Qiief  Baron 
SichardSf  at  the  IsstLerU  assizes  for  the  coun^  of  iSurry, 
without  letting  the  facts  of  the  case  go  to  the  jury,  a 
verdict  was  taken  for  the  Plaintiff,  with  liberty  for  the 
Defendant  to  move  to  set  it  aside,  and  enter  a  verdict 
for  the  Ddendant  instead. 

Accordingly,  in  Easter  term  last,  Lens  Serjt.  moved 
for  a  rule  to  this  effect,  on  the  ground,  that  in  replevin 
the  tenant  could  not  be  permitted  to  dispute  his  lessor's 
title,  and  that  the^Neaves  having  come  in  under  a  lease 
from  Meux  and  Co.  could  not  plead  in  bar  of  their 
avowry  any  thing  short  of  a  legal  eviction :  he  rdied 
on  BaUs  v.  Westwood.  (a)  A  rule  nisi  having  been 
granted, 

Tad^  Serjt.  now  shewed  cause.  It  appears  clearly, 
that  John  Mootham,  who  had  a  life-interest  in  the  pro- 
perty, was  only  enabled,  under  the  power  conferred  by 
the  settlement,  to  grant  a  lease  for  twenty-one  years. 
Instead  of  this,  he  grants  a  lease  for  fifty-three  years, 
which,  as  against  the  person  next  in  remainder,  is  abso- 
lutely void ;  and  Mrs.  Mootham  was  entitled  to  grant  a 
new  lease  whenever  she  pleased,  after  the  death  of  her 

(a)  %  Campb.  11. 

8  husband. 
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husbancL  Here^  therefore,  Neav^^  tenancy  under  Meux 
and  Co.  was  determined)  and  a  new  tenancy  commenced. 
In  Balls  V.  Westwood  the  same  tenancy  continued  up  to 
the  time  of  the  action^  and  the  lessor  was  never  informed 
of  a  claim  conflicting  with  his  own  title.  But  here, 
Meux  and  Co.,  who  had  full  notice  of  the  adverse  claim, 
never  instructed  the  Neaves  to  resist,  por  did  they  them- 
selves pay  any  rent  upon  the  lease  under  which  tliey  now 
claim.  A  lessee  is  not  permitted  to  shctw  that  his  lessor 
had  no  title,  or  a  bad  one,  at  the  time  of  granting  the 
lease,  but  he  may  shew  that  his  lessor's  title  has  deter- 
minedf 


S6d 
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Bosanquei  Serjt.,  in  support  of  the  rule,  relied  on  the 
case  oi  Balls  v.  tVpstwood^  and  on  the  principle,  that  ii^ 
replevin  a  tenant  cannot  dispute  his  lessor's  title.  The 
Plaintiff  ought  to  have  disclaimed,  and  compelled  the 
lessor  to  bring  ejectment,  in  whidi  case,  the  tenant, 
being  treated  as  a  trespasser,  might  shew  the  determin- 
ation of  his  lessor's  title. 

Park  J.  I  think  the  verdict  in  this  case  ought  not 
to  be  disturbed ;  and  by  so  deciding,  we  shall  not  affecl 
the  case  of  Balls  v.  Weslwoody  which,  in  its  circum- 
stances, differs  essentially  from  the  present.  It  is  per- 
fccdy  true,  that  a  tenant  cannot  be  permitted  to  im- 
peach the  validity  of  his  landlord's  title,  but  he  may 
shew  that  it  has  expired;  especially  under  circum- 
stances such  as  those  we  are  now  called  on  to  consider. 
MooUiam  grants  a  lease,  which,  after  several  assignments, 
comes  into  the  hand  of  Meux  and  Co.,  but  turns  out  to 
be  void.  Meux  and  Co.  underlet  to  Neave^  but  Mrs. 
Mootham^  aiier  the  death  of  her  husband,  being  then 
entitled  to  the  property,  gives  both  Meux  and  Neaxx 
notice  to  quit.  The  question  is,  whether  Meux  and  Co. 
had  not  notice  of  the  determination  of  the  title  under 

which 


•        • 
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I8f  3.  wliidi  tbejrdaimed,  especially,  as  they  so  long  acquiescrf 
after  that  notice  had  been  given.  In  Balk  v.  Westwood 
Lord  EUetAarough  says,  ^  Did  yon  £vest  yoursdf  of 
the  possession  yon  obtafaied  under  the  Piaintill^  and 
oommence  a  frerfi  holding  tinder  another  per»cm  ?^ 

Here^  accordhig  to  the  hmgoage  of  that  Judge, 
the  Neaves  did  hold  under  andlher  person,  aind  paUl 
rent  fbr  more  than  Ax  years.  This,  to^  was  ndth 
the  knowledge  of  Meur  and  Co.  who  were  distinctly 
infiirmed  of  the  fiict,  and  who^  diemselveB,  from  the 
begiuning  of  the  six  years,  ceased  to  pay  rent  upon 
the  title  under  which  alone  they  could  have  any  cSaim. 
All  this  time  they  continued  to  supply  the  Neaves  with 
bser,  and  never  tfaou^t  of  enforcing  any  demand  under 
the  lease  upon  which  the  Defendant  now  makes  bc^^ui- 
zance.  Their  conduct  amounts  to  a  complete  ao- 
quiescence  in  the  advene  titles  and  the  rufe  they  have 
<4>tained  must  therefore  be  discharged. 

BuRRouoH  J.  The  verdict  as  it  stands  is  peiftctly 
right :  it  is  true^  a  tenant  cannot  be  permitted  to  dispute 
his  landlord's  title ;  but  the  question  here,  is,  whether 
Mntx  and  Co.  have  not  by  their  conduct  relinquished  all 
title.  After  the  notice  to  quit  served  on  them  and  on  their 
tenant,  after  their  continuing  to  supply  him  with  beer, 
and  omitting  to  demand  rent  fbr  more  than  wbi  years, 
it  is  impossible  to  contend  that  they  did  not  acquiesce 
in  the  determination  of  their  title.  This  acquicfscenoe 
was  taken  as  a  matter  of  fact  by  the  Chief  Baron,  and 
agreed  in  by  the  Defendant's  counsel,  as  appears  from 
the  circumstance  of  his  omitting  to  go  to  the  jury. 
The  rule^  therefore,  must  be 

Dischaif^ed. 
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Stockham  t;.  French.  a^<w.  x;. 

^IVEN axid  Htiffl  the  bail  in  this  case  being  opposed  The  Court 

on  presenting  themselves  to  justify  on  Saiurdcy  ^  affi^yit 

last  the   15th   of  this  month,    (hx>en^  after    a  severe  of  perjury 

examination,  swore  that  bis  Christian  name  was  James^  ^?"T!??^  ^ 

the  bail  in 

and  that  he  had  never  been  arrested,  imprisoned,  or  justifying,  let 
insolvent:  J/ti^  swore  that  he  had  never  been  in  cus-  awdeAe^^ 
tody;  and  they  were  allowed  to  become  bail.  thoucrh  the    ' 

application  to 
PeU  Serjt,  on  this  day,  {Monday^)  upon  the  affidavit  •^  1^*^^ 
of  a  person  who  had  arrested  Oaoen  in  1821  and  swore  next  iiesju* 
that  his  Christian  name  was  Johtij  •—  that  he  had  pe-  ridUus.   . 
titioned  the  Insolvent  Debtors'  Court  for  bis  discharge^ 
and  had  been  remanded  for  two  years,  —  and  likewise 
upon  an  affidavit  that  Hi^hhd  been  in  custody  in  White-  ^ 

crosi'Street  prison  in  1819,  •—  mpved  that  the  allocatur  of 
bail  might  be  set  aside.  He  urged,  that  perjury  so  gross 
was  a  contempt,  on  which  the  Court  of  King's  Bench 
had  often  acted  summarily,  and  committed  the  party 
imtanter.  He  cited  Anon.  1  Str.  384.,  where  two  per* 
sons  were  set  in  the  pillory  for  putting  in  bail  in  feigned 
names;  Brcnon  v.  Gillies  (a),  where  the  court  interfered 
without  driving  the  Plahtiff  to  indict  the  bail ;  and  he 
distinguished  Shee  v.  Abbott  (i),  in  which  case  the  ap- 
plication was  not  made  till  the  ensuing  term. 

Pauk  J.  The  rule  which  is  applied  for  by  this  ex 
parte  statement  would  operate  on  the  Defendant,  and 
must  be  served  on  him ;  but  no  ground  has  been  laid 
for  calling  his  conduct  in  question,  and  if  we  were  to 
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grant  the  rule,  we  should  affect  him  without  hearing 
what  these  men  may  have  to  answer.  I  do  not  clearly  see 
on  what  ground  the  case  in  the  Court  of  King's  Bench 
proceeded.  Perjury  is  undoubtedly  a  great  contempt  of 
court,  but  a  contempt  can  only  be  visited  summarily 
while  the  parties  are  yet  in  view  of  the  conrt.  At 
present  the  Plaintiff's  only  remedy  is  by  indictment. 

BuBKouGH  J.  This  is  a  charge  of  perjury  against 
the  bail  only;  but  we  cannot  proceed  on  affidavit  in 
such  a  matter ;  it  must  be  tried  by  indictment. 

Rule  refused, 


Nov.  X9. 

The  Court 
nSutd  to 
grant  an  at- 
tacliment 
against  a  wit- 
ness who 
omitted  to 
attend  a  trial 
after  being 
served  on  the 
3d  of  Julj 
with  a  sub- 
pcena  dated 
the  1 8th  of 
June,  and 
calling  on  him 
to  attend  trial 
on  the  od  of 
Julj. 


Alexander  v^  Dixon. 

r^N  the  Sd  otjub/  a  witness  was  served  with  a  special 
subpoena,  dated  the  1 8th  of  June,  and  calling  on 
him  to  attend  the  trial  of  this  cause  on  the  2d  oijtdyi 
but  no  notice  was  given  him  that  the  cause  had  not  been 
tried  on  the  2d. 

The  witness  having  failed  to  attend  the  trial,  which 
took  place  after  the  3d.f  v 

Vaughan  Seijt.  obtained  a  rule  nisi  for  an  attachment 
against  him. 

Taddy  Serjt.,  who  shewed  cause,  said,  that  if  the  wit- 
ness had  been  served  on  the  18th  oiJuncj  it  might  have 
been  expected  he  should  attend  during  all  the  sittings; 
but  here,  the  subpcepa  and  the  service  of  it  were  incon* 
sistent  the  one  with  the  other ;  and. 

The  Court  being  also  of  this  opinion, 

Discharged  the  rule,  but  without  costs. 
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Taylor  v.  £vans«  •^•v*  19- 

TJPON  a  nile  obtained  by  P^/i  Serjt.,  and  calling  Whercathe- 
upon  the  Plaintiff  to  shew  cause  why  the  Defend*  "^T^^V" 

^  .  •'     ^  who  had  for- 

ant  should  Jibt  be  discharged  out  of  custody,  it  appeared  bome  to  an«tt 
from  afiidaviU  on  both  sides,  that  Wilsonj  a  sheriff's  *  DefendaDt 
officer,  having  in  September  last  received  a  writ  to  arrest  ^gjng  ^  put 
the  Defendant,  was  induced  to  leave  hiin  at  large  upon  in  good  bail. 

Defendant's  promising  to  find  good  bail.     On  the  6th  of  J^teru'»rJ,  og 
t^  o  o  hearing  that 

Naoember,  Wikon  was  informed  that  the  sheriff  had  been  such  bail 
ruled  to  return  the  writ,  and  that  lx>th  the  bail  named  ^o^J^  "®'  ^ 
by  the  Defendant  were  in  the  King's  Bench  prison ;  i^,„,e|f  n^t  in 
whereupon,  without  the  consent  of  the  Defendant,  he  bail  without 
caused  one  Young  and  another  person  to  be  entered  as  *^®  nrf* dant 
bail  on  the  7th  of  November  ;  on  the  9th,   Young  and  and  then,  ac- 
WUson  took  the  Defendant  into  custody  and  confined  companied  by 
bim  in  the  house  otSwete^  another  sheiiff's  officer,  — who  j„  ^^^  ^ 
was  well  acquainted  with  Wilson^  —  although  the  time  for  Defendant  into 
Drfendant's  putting  m  baU  did  not  expire  till  the  10th  j^'l'^fj^ihe 
cf  November,     The  Plaintiff  knew  nothing  of  the  trans-  Defendant*! 

action.  time  for  .put- 

ting  in  bail 
expired,  the 

Vaughan  Scrjt,  who  shewed  cause  against  the  rule.  Court  dis- 
arged  that  Wilson  was  justified  in  what  he  had  done  by  p^J^f^*^]^ 
the  Defendant's  bad  faith ;  and  that,  at  all  events,  Swete  and  made  the 
was  not  responsible,  as  he  could  not  know  under  what  sheriff's  officer 
authority  Wilson  acted. 

But  the  Court  thought  the  whole  proceeding  was 
most  outrageous,  and  made  the  rule  absolute,  ordering 
VKlsofh  Yotmg^  and  Swete  to  pay  costs. 

Rule  absolute. 
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Nov.  21* 

A  Judge  at 
Chambers  hav- 
ing decided 
that  interett 
was  not  claim- 
able on  a  cer^ 
tain  judgment 
for  damagetff 
amd  the  Rain- 
tiff  having  ac- 
cepted Without 
mtemty  monejf 
tenderedy  mi- 
der  an  order  to 
•tay— onpay* 
ment  of  this 
aum  recovered 
andcotti — 
proceedings  in 
<n  action 
brought  on 
the  judgment^ 
the  Court  re- 
fused to  dis- 
chaige  this 
order  and 
pennit  the 
Fhintiffto 
litigate  the 
question  fur- 
Uicr. 


Butler  v.  Stoveld. 

nPHIS  was  an  action  on  a  judgment  for  damages,  re- 
covered in  assumpsit  npon  a  special  agreement,  into 
which  the  Defendant  had  entered  as  a  surety,  for  the  pur- 
chase of  901  oak  trees  at  10^  5s.per\oaA.  The  judgment 
had  been  suspended  by  injunction  out  of  Chancery  for 
about  two  years,  and  after  the  commencement  of  the  pre- 
sent action,  upon  the  dissolution  of  the  injunction,  the  De^ 
fendant's  attorney  applied  to  a  Judge  at  Chambers  to  stay 
proceedings  in  the  action  on  payment  of  the  sum  recovered 
and  costs.  Some  question  arose  as  to  the  Plaintiff's 
right  to  interest  on  the  judgment,  but  the  learned 
Judge  having  decided  that  it  was  a  case  in  which  interest 
was  not  claimable  on  the  judgment,  an  order  was  made 
for  staying  the  proceedings,  on  payment  of  the  sum  re- 
covered and  costs  only ;  which  the  Plaintiff  accepted. 

Cross  Serjt.  now  moved  for  a  rule  to  discharge  this 
order  and  allow  the  Plaintiff  to  proceed,  contending  that 
interest  was  due  on  a  judgment  for  damages,  when  the 
damages  were  meant  to  cover  a  specific  sum  settled  by 
previous  agreement. 

The  Court  referred  to  Doran  v.  (yReiUy  (a)  for  the 
rule,  that  interest  on  the  judgment  is  allowed  only  where 
the  original  debt  carried  interest ;  when 

Cross  contended,  that  at  any  rate  the  party  had  a 
right  to  try  the  question  before  a  jury.  The  injunction 
might  have  been  fraudulent,  and  the  Plaintiff  had  been 
injured  by  two  years*  delay. 

Per  Curiam.  The  Plaintiff  should  have  refused  the 
sum  tendered  at  the  Judge's  Chambers  if  he  meant  to 
persist  in  his  claim  for  a  larger  sum. 

Rule  refused. 

(a)  z  Prices  150. 
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Copland  t;.  Powell.  ^^*  **• 

A  CTION   against  the  sheriff  of  Keni,  for  an  ex-  Ashcriffwha 
cessive  levy,  in  respect  of  an  arrear  of  taxes,  under  ^  tau^'^Lr 
48  6.  3.  <?.  141.,  No.  5.  par.  2.  48GI3.  C.14U 

At  the  trial  before  Bkhards  C.  B.,  at  the  Kent  Spring  ^^  {•  P^- *• 

If  HOC  cotiticd 
assizes,  1823,  no  notice  of  action  appeared  to  have  been  ^o  notice  of 

given  to  the  sheriff,  but  a  verdict  was  found   for  the  aa  action  to 
Plaintiff,  subject  to  a  motion  to  be  made  to  this  court,  to       .^^.J^ 

set  the  verdict  aside  and  enter  a  verdict  for  the  De-  for  any  thing 

fendant.  done  under  the 

proviaione  of 
Taddy  Serjt,   accordingly,   in   Easter  term,    1823,  that  act. 

moved  for  such  a  rule,  on  the  ground  that  the  sheriff 
ought  to  have  received  notice  of  this  action.  By  the 
^3  G.  3.  c.  99.  5.  S3.,  collectors  are  authorised  to  dis- 
train for  arrears  of  duties  imposed  by  that  act,  and 
under  s,  70.  of  the  act,  they  are  entitled  to  a  month's 
notice  of  any  action  to  be  brought  against  them  for  any 
thing  done  in  pursuance  of  that  act,  or  any  act  for 
granting  duties  to  be.  assessed  under  the  regulations  of 
that  act.  Then,  the  duties  granted  by  43  G.  3.  c.  161., 
are,  by  5.  5.  of  that  act,  to  be  levied  under  the  regu* 
.  lations  of  43  6. 3.  c.  99.: -and  all  the  powers,  autho- 
rities, methods,  rules,  directions,  penalties,  forfeitures, 
clauses,  matters,  and  things  contained  in  that  or  any  act 
or  acts,  relating  to  the  duties  under  the  management  of 
the  commissioners  for  the  affairs  of  taxes,  are  to  be  ob- 
served as  fully  as  if  the  same  were  repeated  in  the  body 
of  the  last  act.  By  that  act,  too,  a  month's  notice  is  to 
be  given  previously  to  bringing  any  action  for  any  thing 
done  under  the  act.  By  the  48  G.  3.  c.  55.  5.2.,  the 
,  duties  imposed  by  43  G«  3.  r.  161.  are  repealed,  *^  save 
always  and  except  the  several  powers,  provisions,  clauses, 
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penalties,  matters,  and  things,"  in  that  act  contained.. 
By  the  48  G.  3.  c.  141^  after  debts  due  in  respect 
of  taxes  have  been  recorded  in  the  Exchequer,  the 
sheriff  is  empowered  to  levy  them  (No.  5.  par.  2.)  and 
by  No.  3.  s.  3.  of  that  act,  nothing  therein  contained  is 
in  any  way  to  impeach  or  affect  the  powers  or  pro>visioiis 
of  the  said  acts  (f .  e.  any  of  the  acts  relating  to  taxes  in 
force  at  the  time  of  passing  that  act)  for  the  recovery  of 
the  said  duties.  These  acts  are  all  in  pari  materii*  No- 
thing is  repealed  except  what  is  expressed  to  be  the 
subject  of  repeal,  and  therefore,  the  sheriff,  who,  onder 
48  6. 3*  c.  141 .,  performs  the  duties  imposed  apon  the 
collector  by  43  6. 3.  c.  99.,  is  entitled  to  the  same  pro- 
tection as  the  collector,  and  cannot  be. sued  widioiit 
notice. 


Bosanquel  Scijt.,  who  shewed  cause  against  the  ruk^ 
argued,  that  the  mode  of  levying  directed  to  be  pursued 
under  the  43  6.  3.  c.  99.  s.  33.  was  altogether  diflerent 
from  that  pointed  out  by  48  G.  S.  c.  141.,  No.  5.  par.  S.; 
that  the  latter  act  under  which  the  levy  waa  to  be 
made  by  the  sheriff  instead  of  the  collector,  contained 
no  clause  by  which  a  Plaintiff  was  compelled  to  give  the 
hheriS  notice  of  action ;  tliat  the  notice  required  by  the 
former  net  applied  only  to  the  persons  specified  in  that 
act ;  and  that,  if  it  had  been  intended  to  extend  it  to 
the  sheriff,  who  was  not  named  in  the  former  act,  a 
specific  clause  to  that  eflect  would  have  been  inserted  in 
48  G.  3.  c.  141. 


Taddy  was  heard  in  support  of  his  rule,  and  now  the 
judgment  of  the  Court  was  delivered  by 

Park  J.  This  case  came  before  the  Court  the  other 
day,  upon  a  motion  for  leave  to  enter  a  nonsuit,  npon 
the  ground,  that  there  had  been  no  notice  of  action  gfVen 

to 
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to  the  sheriff,  under  43  Gf.  3.  e.  99.  «.  70.,  which  requires 
one  month's  notice  to  be  given  to  any  persmi  or  persons^ 
cf  any  action  or  suit  to  be  brought  against  them  for  any 
thing  done  in  pursuance  of  that  act. 

This  was  an  actioir  brought  for  an  excessive  levyi 
under  a  writ  of  levari  facias  issuing  out  of  the  Court  of 
Exchequer. 

Upon  the  objection  above  stated  being  made  by  the 
counsel  for  the  Defendant,  the  sheri^  the  late  Lord 
Chief  Baron  reports,  that  he  overrjuled  the  objection ; 
and  upon  this  supposed  mistake  of  bis  Lordship  in 
point  of  law,  this  motion  has  been  made.  But  we  are 
of  opinion  that  his  Lordship  was  right.  The  statute  of 
the  43  6.  5.  €•  99.  has  made  several  provisions  for 
various  acts  to  be  done  by  a  vast  number  of  persons^  in 
the  execution  of  it,*  with  respect  to  the  taxes  then  im- 
posed :  and  many  of  them  being  persons  not  probably 
well  acquainted  with  the  law,  in  the  seventieth  section 
that  protection  is  thrown  around  them,  which  has  been 
the  subject  of  argument  at  the  bar. 

But  there  is  no  duty  imposed  by  the  statute  upon 
sherift  of  counties,  their  names  are  never  mentioned, 
they  have  nothing  to  do  with  the  collection  of  the  taxes : 
and,  therefore,  when  the  words  person  or  persons  are 
referred  to,  it  cannot  mean  persons  in  general,  but  such 
persons  as  are  the  subject  of  the  precedent  l^slative  re* 
gulation.  It  is  admitted,  moreover,  that,  by  48  G.  3.  c.  65 f 
s,  8.,  the  act  of  parliament  just  before  refecred  to  is  in 
great  measure  repealed ;  but  it  is  argued,  that  the  pro- 
vision respecting  the  notice,  &c.  under  the  seventieth 
section,  is  still  continued ;  for  that  althougli  it  repeals 
all  the  duties  of  the  43d,  45th,  and  46th  of  the  late 
king's  reign,  it  adds,  *^  save  always  and  except  the 
several  powers,  provisions,  clauses,  penalties,  matters, 
and  things,  contained  in  the  last-mentioned  act  of  the 
43d  of  his  majesty,  for  ascertaining,  assessing,  collecting, 
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levyingy  paying,  and  dcoounting  for  the  said  dudes; 
which  jxmers^  Sec  shall  be  and  continue  in  full  force  and 
effect,  for  ascertaining,  assessing,  &c.  the  duties  granted 
by  this  act;  save  also  and  except,  in  all  cases  relating  to 
the  ascertaining  and  assessing  any  of  the  said  duties 
hereby  repealed,  which  at  any  time  after  the  req)ectiTe 
periods  before  mentioned,  for  the  commencement  of  the 
duties  granted  by  this  act,  shall  not  have  been  charged 
within  the  years  for  which  the  said  duties  ought  to  have 
been  charged ;  and  also  save  and  except  as  to  the  re- 
covering, collecting,  paying  or  accounting  for  any  ar- 
rears of  the  several  duties  hereby  rq>ealed,  which  may 
remain  unpaid,  at  the  said  periods  respectively  as  afore- 
said, and  any  penalties  or  forfeitures  then  incurred/' 

Now  if  it  were  necessary,  but  which  in  our  view  of 
the  case  it  is  not,  to  decide  whether  the  seventieth 
section  of  43  G.  S.  c*  99.  was^still  reserved  in  those  ex- 
ceptions, we  should  be  inclined  to  think  it  was  not, 
for  they  seem  only  to  reserve  first,  the  means  of  as- 
certaining the  new  duties  in  the  same  manner  as  before ; 
second,  the  means  of  ascertaining  such  duties  as  bad 
not  becii  ascertained  within  any  preceding  year  before 
the  repeal :  and  thirdly  and  lastly,  the  mode  of  re- 
covering such  arrears  as  had  accrued  under  the  old 
act,  and  any  penalties  and  forfeitures  then  incurredf 
prior  to  the  repeal.  Neither  is  the  sheriff  mentioned 
in  this  act  of  parliament,  but  it  is  contended,  that  as 
this  act  of  parliament  reserves  the  seventieth  section 
of  43  G.  3.  c.  99.  it  is  now  to  be  applied  to  any  sub- 
sequent statute  giving  authority  to  any  olher  person  or 
persons  to  act,  and  that  such  is  now  the  case  with 
sherifis,  under  the  48  G.  3.  c.  141.  '^o.  5.  5.2.  <<  Rules 
and  directions  for  paying  to  the  receiver-general,  ajod 
accounting  for  the  duties  received  by  the  collectors." 
I  will,  for  the  argument,  suppose,  that  the  seventieth 
section  of  43  G.  3.  c.  99.  still  remains  in  force,  but  can 
it  be  for  a  moment  supposed,  that  when  the  last  statute 
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directs  the  receiver-general  to  return  his  schedule  of 
defaulters  to  the  barons  of  the  Court  of  Exchequer,  who 
shall  issue  their  process  to  the  sheriff  or  other  officer,  to 
levy  by  due  course  of  law,  &c.,  that  the  sheriffs  are 
entitled  to  notice,  not  having  it  expressly  secured  to 
them  ?  Here,  the  sheriff  is  called  upon  to  do  nothing 
more  than  is  within  the  usual  and  general  scope  of  his 
duty,  viz.  to  obey  the  process  and  conform  to  the  di- 
rections of  a  supreme  court :  he  exercises  no  judgment, 
and  no  peculiar  burdens  are  cast  upon  him ;  and  it  as 
welt  might  be  contended,  that  he  was  entitled  to  a  notice 
of  action  for  an  excessive  levy,  upon  any  common  writ 
diji.fa.^  as  upon  this.  By  the  law  of  England^  bringing 
an  action  is  sufficient  demand  and  notice :  and  wherever 
the  contrary  is  the  case,  it  is  and  must  be  matter  of  le- 
gislative enactment*  We  are  inclined  to  think  this 
enactment  is  repealed ;  but  if  not,  we  are  of  opinion, 
that  it  only  meant  to  embrace  within  its  provisions  such 
persons  as  are  before  named,  and  cannot  extend  to  such 
superior  officers,  as  sheriffs,  according  to  the  well  known 
rule  laid  down  in  2  Itep»  46.  £.,  that  statutes,  which 
treat  of  things  or  persons  of  an  inferior  rank  cannot  be, 
by  any  general  words,  extended  to  those  of  a  superior; 
as  a  statute,  treating  of  deans,  prebends,  and  others 
having  spiritttal  promotion^  was  held  not  to  extend  to 
bishops^  notwithstanding  the  generality  of  the  latter 
words,  for  if  it  had  been  otherwise  intended,  the  su- 
perior persons  would  have  been  in  the  beginning  of  the 
sentence,  and  cannot  be  implied.  This  rule^  therefore, 
for  entering  a  nonsuit  must  be  discharged. 

Rule  discharged  accordingly. 
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John  and  Thomas  Stewart  v*  Lawtok. 


In  order  to        A  CTION  by  an  apprentice  and  his  fiither  against  the 

give  an  indcn-  master,  for  a  breach  of  covenant,  in  an  indenture 

turcofap- 

piendceship  in  of  apprenticeship. 

eTidence,  it  is  ^x,  the  trial,  before  Barley  J.*  York  Summer  assizes, 
^jjj^^^^^  1823,  after  the  Plain tifb'  witnesses  had  proved  the  exe- 
^.  9*  to  call  cation  of  the  indenture,  and  before  it  was  read,  the 
^  f  *^  Defendant's  connsel  objected  to  the  reading  of  it,  till 
of  ^ving  it  in  the  p!ainti£&  had  themselves  first  made  oath,  pursuant 
Mdence^  to  to  the  8  Ann.  c.  9.  s.  43.  (a),  that  the  sum  inserted  in 
to  the  amount  ^®  indenture,  as  the  premium  paid  with  the  appren* 
of  premittm  tice^  was  really  and  truly  all  that  was  directly  or  indi* 
actna  y  paid,  ^g^y  given,  paid,  secured,  or  contracted  for,  on  bdialf 
or  in  respect  of  such  apprentice* 

The  plaintiffi  were  not  called,  but  the  deed,  which 
had  been  duly  stamped,  was  read,  and  the  learned  judge 
allowed  the  cause  to  proce^,  reserving  the  point  for 
the  opinion  of  this  Court ;  and  a  verdict  having  been 
found  for  the  Plaintiffs, 

Taddy  Seijt.,  upon  the  objection  made  at  the  trial, 
obtained  a  rule,  calling  on  the  plaintiffs  to  shew  cause 


{a)  The  thirty-Mcond  section 
of  8  Annm  c>  9.  imposea  a  pound- 
age duty  of  6d»  in  the  pound 
upon  premiums  not  esxceding 
50/. ;  and  u.  in  the  pound  upon 
premiums  exceeding  50/.  And 
the  forty- third  section  enacts, 
**  That  no  indenture  or  writing 
required  by  this  act  to  be  stamped 
as  aforesaid  shall  be  given  or  ad- 
mitted in  evidence  in  any  suit  to 
be  brought  by  any  of  the  parties 
thereunto*  unless  such  party  on 
whose  behalf  the  same  shall  be 


given  or  admitted  in  evidence  do 
first  make  oath  that,  to  the  best 
of  his  or  her  knowledge,  the  sum 
or  sums  therein  for  that  purpose 
inserted  or  mentioned  was  or 
were  really  and  truly  all  that  was 
directly  or  indirectly  given,  paid, 
secured,  or  contracted  for  on  be- 
half, or  in  respect  of  such  clerk, 
apprentice,  or  servant,  to,  or  for 
the  benefit  of  the  master  or  mis- 
tress to,  or  with  whom  such  clerk, 
apprentice,  or  servant  was  put  or 
placed." 

why 
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why  the  verdict  should  not  be  set  aside,  and  instead 
thereof  a  nonsuit  be  entered,  or  a  new  trial  had. 

Cross  Scijt  now  shewed  cause.  By  the  preamble  it 
appears,  that  the  statute  8  Ann.  c.  9.  was  passed  only 
for  one  year*  The  objection  now  raised  is  of  the  first 
impression,  and,  at  all  events,  the  statute  has  been  so 
little  acted  on,  that  it  may  now  be  oonodered  obsolete^ 
the  payment  of  the  requisite  duty,  according  to  die 
amount  of  the  premium,  being  secured  by  a  penalty  df 
501.,  under  9  Ann,  jc.  21.  But,  according  to  Lord 
Coke  (a),  ^  in  many  cases  the  common  law  will  control 
acts  of  parliament,  and  sometimes  adjudge  them  to  be 
utterly  void :  for  where  an  act  of  parliament  is  against 
common  right  and  reason,  and  repugnant  or  impossible 
to  be  performed,  the  common  law  will  control  it,  and 
adjudge  such  act  to  be  void.''  And  he  gives  an  instance 
under  the  statute  of  Carlide.  This  rule  applies  directly 
to  an  act  like  the  present,  which  is  so  far  repugnant 
to  common  right  as  to  require  a  party  to  be  examined 
in  his  own  cause.  HLowever,  admittmg  the  clause  to  be 
sttll  in  force,  it  does  not  require  the  party  to  take  the 
oath  at  the  trial,  or  prescribe^  when,  where^  or  how  lie 
is  to  take  it  Neither  is  it  at  all  inconsistent  with  this 
clause,  that  the  &ct  required  to  be  sworn  to  by  the 
party,  should  be  proved  by  other  and  better  testimony, 
— as  the  oath  of  indifferent  witnesses;  just  as  the 
original  examination  of  a  soIdier,^  touching  his  settle- 
ment, may  be  given  in  evidence,  though  the  mutiny 
act  has  provided  that  a  copy  shall  be  sufficient 


1823. 


Taddjf.  The  statute  is  not  fallen  into  desuetude^  nor 
is  the  ol]gection  of  the  first  impression.  Tlie  same  point 
was  made  in  Gye  v.  Fefiton  (b\  though  the  court  did 


(«)  S  Rept  xxS*  Dr»  Bonbam^j  can. 


(^)  4  7Vnw^«  %%Om 


not 
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Stsi^art 
Lawton. 


not  come  to  any  decision  upon  it.  The  doctrine  in 
Dr.  B(mhanC%  case  applies  only  where  a  statute  re- 
quires something  impossible  to  be  done;  but  here  the 
oath  of  the  party  is  the  chief  security  for  ensuring  to 
the  revenue  the  duty  upon  the  exact  premium  paid. 
But  for  such  oath  it  never  can  be  known  what  was  the 
sum  actually  received  by  die  master.  The  act  is  pre- 
cise in  requiring  the  oath  to  be  made  before  receiving 
the  indenture  in  evidence.  It  does  not  appear  that  the 
commissioners  for  the  affiiirs  of  stamps  have  any  au- 
thority to  administer  an  oath  in  such  a  case,  and  where 
the  words  of  the  statute  are  so  explicit  and  directory 
there  is  no  room  for  making  any  presumption* 


Park  J.  This  is  an  objection,  shidissimi  juriSf  and 
the  Court  will  do  all  in  their  power  to  prevent  it  from 
taking  effect ;  but  many  points  have  been  urged  in  the 
argument  for  the  Plaintiff,  to  which  I  cannot  accede. 
It  is  not  correct  to  say,  that  this  act  has  ceased  to  be 
in  force ;  it  has  always  been,  and  still  is,  recognised  as 
an  existing  act.  Nor  is  there  any  weight  in  the  objec- 
tion, that  the  Plaintiff  could  not  be  examined  at  the 
trial.  If  an  act  of  parliament  requires  it,  a  Plaintiff 
may  undoubtedly  be  examined.  So  when  the  Lord 
Chancellor  requires  it,  a  court  of  common  law  is  equally 
bound  to  examine  a  Plaintiff.  These  are  anomalies 
which  have  place  every  day,  under  acts  of  parliament, 
and  orders  of  the  Court  of  Chancery.  However,  on 
the  whole,  I  think  we  ought  not  to  yield  to  the  objec- 
tion which  has  been  made  against  the  verdict.  The 
objection  taken  by  the  counsel  at  the  trial  was,  that 
the  Plaintiff  was  not  there  called  to  make  oath  as  to 
the  amount  of  premium  paid  upon  the  apprentice-deed. 
Except  in  Gye  v.  Fenton^  there  is  no  instance  of  a  sinu- 
lar  objection  having  been  taken,  and  I  am  disposed  to 
agree  with  what  fell  from  Lord  Kenyon^  in  Leigh  v. 

Kent: 
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Kent  (a):  that  was  an  action  to  recover  penalties  for 
non-residence :  it  was  objected  that  no  affidavit  had  been 
filed,  pursuant  to  2ljac.  I.  r.4.,  that  the  ofience  was 
committed  in  the  county  where  the  action  was  brought : 
Lord  Kenyan  said,  **  I  think  no  such  affidavit  is  neces- 
sary ;  it  has  never  been  usual  to  take  that  step  ;  and 
though  where  the  words  of  an  act  of  parliament  are 
plain,  it  cannot  be  repealed  by  non-user,  yet  where 
there  has  been  a  scries  of  practice,  without  any  excep- 
tion, it  goes  a  great  way  to  explain  them,  where  there 
is  ambiguity.'*  The  objection  in  that  case  was  very 
similar  to  that  with  which  we  have  been  pressed  to-day ; 
but  BullerJ^  says,  **  after  a  long  course  of  years,  daring 
whiclptime  it  has  not  been  the  practice  to  file  affidavits 
in  such  cases  as  the  present,  the  court  will  endeavour  to 
get  rid  of  the  objection."  In  the  present  case  it  seems  to 
me  the  statute  intended  the  oath  should  be  taken  before 
the  commissioners  for  stamps,  because  in  that  way  only 
could  the  collector  arrive  at  the  knowledge  of  the  sum 
that  had  actually  been  paid  on  the  instrument.  The 
only  difficulty  on  my  mind  was,  whether  it  ought  not 
to  have  been  shewn  at  the  trial,  that  such  an  affidavit 
had  been  made  by  the  Plaintiff;  but  as  that  was  not 
the  way  in  which  the  objection  was  put  at  the  trial,  I 
think  the  rule  ought  not  to  be  made  absolute. 


1823. 


Stewart 
Lawton. 


BuRROUGU  J.  The  objection  was,  that  before  giving 
the  indenture  in  evidence,  the  Plaintiff  did  not  swear 
at  the  trial  to  the  amount  of  the  premium  paid:  I 
think  he  could  not  have  been  called  on  to  do  so,  but 
that  the  affidavit  should  have  been  made  before  the 
commissioners  at  the  stamp  office ;  and  the  argument 
in  Gye  v.  Fenian  is  very  strong  to  this  effect.  Can  we 
then  presume  that  such  an  affidavit  had  been  made  ? 


(a)  3  7.  R.  364* 


Ithmk 
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I  tliink  we  can.    The  stamp  on  the  indentiire  k  idoo- 

flufeent  with  the  amoant  staled  to  have  been  paid,  and 

from  that  circumstance  the  jury  might  fiurly  raise  Ae 

necessary  presumption ;  but  except  in  certain  excepted 

cases,  as,  for  instance,  actions  against  the  hundred^  a 

Haintiff  canot  be  allowed  to  appear  as  a  witness  upon 

the  trial  of  his  own  cause.    We  do  no  violence  to  muf 

principle  in  sajmg^  that  tbb  mle  oannot  stand,  and  that 

the  verdict  is  right. 

Ride  discharged. 


Nmhs6. 


HodPCRAFT  V.  FEfiMOa. 


ThtCoart 
win  grant  «a 
attachment 
egainst  a  party 
fornoQ-per- 
formanoeof 
an  award 
which  has 
been  made  a 
nikof  coort| 
thongh  hei«- 
«de  out  of  the 
jurisdiction  of 
the  court. 


yT/IZ)Z)y  Seijt  had  obtained  a  rule^  calling  on  the 
Defendant  to  shew  cause  why  an  attachment  should 
not  issue  against  him  for  non-performance  of  an  award 
which  had  been  made  a  rule  of  court.  After  submission 
to  arbitration,  the  Defendant  had  gone  to  reside  at  A»f- 
icgnef  in  France^  where  a  copy  of  the  award  and  €)f  the 
rule  niu  for  an  attachment  were  served  on  him. 

Pell  Seijt,  who  shewed  cause  against  the  ruk^  argued, 
that  while  the  Defendant  lived  out  of  the  jurisdiction  of 
the  Court,  he  could  not  be  guilty  of  a  contempt;  and 
that,  therefore,  the  present  motion  was  of  the  first  im- 
pression. It  was  at  all  events  an  appKeaticm  to  the 
diseretbn  of  tlie  Court,  who  wonld  not  issue  process 
where  it  wonld  be  altogether  nogatory. 

Toddy.  The  party  having  been  before  the'Coutt 
previously  to  his  going  abroad,  is  clearly  in  eotAOBO^ 
for  refusing  to  perform  the  award :  if  so,  the  Plaintiff  is 
entitled  to  the  attachment  em  deiito  jusHtiaj  for  the 

statute 
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statute  8&9  ^.  3.  c:.  13.  has  enacted,  that  the  party 
refusing  to  perform  an  award  which  has  been  made  a 
rule  of  court,  shall  be  liable  to  all  the  penalties  of  a 
suitor  or  Defendant,  and  process  is  never  refused  against 
a  Defendant  on  the  ground  of  his  being  out  of  the 
kingdom.  In  the  one  case  it  may  be  convenient  to 
have  the  process,  in  the  other,  the  attachment,  ready  to 
serve  in  case  the  party  should  unexpectedly  return. 

The  Court  took  time  to  consider;  and  on  this  day, 
said  the  attachment  might  issue ;  adding,  that  it  was  in 
the  nature  of  a  civil  process,  and  whether  it  could  be 
served  with  effect  or  no,  was  not  for  the  Court  to 
enquire. 

Rule  absolute. 


1823. 


HOPCRAJTT 
FXRIfOR. 


Blick  V.  Dtmoke. 


^0o.a6. 


HTHE  Plaintiff  declared  against  the  Defendant  for  a 
breach  of  covenant  in  not  suffering  a  common  re- 
covery. 

The  Defendant  who  was  under  terms  of  pleading 
issuably,  demurred,  assigning  for  causes  of  demurrer: 
first,  that  it  did  not  appear  on  the  declaration  that  the 
Defendant  had  a  sufficient  estate  to  suffer  a  recovery ; 
and,  secondly,  that  it  did  appear  the  Plaintiff  had  the 
first  estate  of  freehold. 

Basanqtiet  Serjt  thereupon  obtained  a  rule  nisi  for 
the  Plaintiff  to  sign  judgment,  unless  the  Defendant 
should  strike  out  the  special  causes  of  demurrer. 


A  Defiendant, 
under  termi  of 
pleading  b- 
suabljTf  cinoot 
aisign  spectd 
cautei  ofder 
nmrreTf  evcn 
though  the 
causes  assigned 
be  matters  uf  ^ 
substance. 


Tadtb/f  shewed  cause.     The  rule  that  a  Defendant 
who  is  under  terms  to  plead  issuably  cannot  be  allowed^ 

to 


sto 
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to  demur  specially  must  be  understood  to  compr^end 
only  demurrers  to  matters  of  form.  The  causes  assigned 
for  demurrer  in  the  present  case  are  matters  of  sub- 
stance,  and  might  be  argued  under  a  general  demurrer, 
which  has  always  been  esteemed  equivalent  to  an  issuable 
plea.  The  only  reason  for  assigning  the  cause  specially, 
is  the  dif&culty  that  sometimes  exists  in  distinguishing 
between  matters  of  form  and  matters  of  substance.  In 
Berry  \.  Anderson  (a),  and  Bell  v.  De  Costa  (6),  the 
causes  assigned  were  matters  of  form  which  the  De- 
fendant could  not  take  advantage  of  while  under  terms 
to  pl^  issuably. 

But  the  Court  were  clearly  of  opinion,  that  in  tl)e 
present  case  the  Defendant  could  not  be  allowed  to  as- 
sign special  causes  of  demurrer,  and 

The  Defendant  undertaking  to  strike  them  out,  the 

Rule  was  discharged. 


(a)  y.T.R.s3o. 


(b)  aJJ.fcfP.446. 


Nov.  %6» 

Where  a  De- 
fendant, after 
delaying  and 
deluding  a 
Plabtiffwith 
promifef  to 
pay,  pleaded  a 
plea  of  judg- 
ment reco- 
veredf  the 
Court  refused 
to  set  the  plea 
aside  and  per- 
mit Pkuntiff  to 
sign  judgment. 


Young  v.  Gadderer. 

A  CTION  on  a  bill  of  exchange,  to  which  the  De- 
fendant pleaded  a  judgment  recovered  for  the  same 
debt. 

Pell  Serjt.,  upon  an  affidavit  which  shewed  that  this 
plea  was  not  resorted  to  till  the  25th  of  Naoemberj 
after  the  Defendant  had  succeeded  in  gaining  time^  and 
deluding  the  FlaintifT  during  the  preceding  part  of  the 
term  by  repeated  promises  to  pay,  moved  that  the  Plain- 
tiff might  be  at  liberty  to  set  aside  this  as  a  sham 
plea,  and  sign  judgment    He  referred  to  Eichley  v. 

Proone 
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Proone(a)j  where,  to  an  action  for  use  and  occupation, 
the  Defendant  having  pleaded  the  delivery  of  a  ton  of 
Riga  hemp  in  satisfaction,  the  CovltI  permitted  the 
Plaintiff  to  sign  judgment ;  no  longer  requiring  for  the 
ground  of  interference,  as  in  Bartley  v.  Godslalce  (ft), 
that  the  ple&  should  be  so  iar  ingenious  as  to  occasion 
perplexity  and  expence  to  the  Plaintiff. 


1823. 


Young 

V. 
GADDiREB. 


Park  J.  There  is  no  ground  for  our  interference  in 
the  present  case.  The  principle  which  has  generally 
been  acted  on  in  the  Court  of  King's  Bench  is,  that  if 
the  plea,  being  false,  be  also  such  as  to  demand  dif- 
ferent modes  of  trial,  or  so  ingenious  as'to  occasion  per- 
plexity and  expence  to  the  Plaintiff,  the  Court  will  allow 
him  to  sign  judgment.  The  first  case  on  the  subject 
was  Solomons  v.  Lyon{c\  where  the  Court  permitted  the 
Plaintiff  to  amend  without  payment  of  costs,  because 
the  Defendant  had  pleaded  a  sham  plea,  and  with  a  view 
to  discountenance  such  practice.  In  Thomas  v.  Vanda*- 
moolen{d),  where  the  Defendant  had  falsely  pleaded 
payment,  and  a  judgment  recovered,  the  Court  per- 
mitted the  Plaintiff  to  sign  judgment,  because  issues  had 
been  raised  wliich  required  different  modes  of  trial,  and 
imposed  on  the  Plaintiff  an  improfKr  difficulty:  ^ and 
in  Bartley  v.  GodslaJce,  where  the  Defendant  pleaded, 
that  in  satisfaction  of  the  plaintiff's  claim  he  had  in- 
dorsed to  him  a  bill  of  exchange  and  had  assigned  an 
Irish  judgment ;  the  Court  said,  *'  This  being  an  in- 
genious plea,  which  the  Plaintiff's  attorney  could  not  be 
expected  to  understand,  would  put  him  to  the  necessity 
of  consulting  counsel,  and  thereby  occasion  delay  and 
expence."     In  the  present  case  only  one  issue  has  been 


(a)  iB.lffC.%U. 


(f)  I  EattfsGg. 
(d)  %B.tff  A.  197. 


Vol.  I. 


Dd 


raised ; 


d«^ 
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raised ;  the  pleia  is  one  of  the  meet  utvuX,  and  ibe  affidavk 
in  support  of  the  rule  does  not  allege^  ^  H  ou^t  U> 
have  done,  (Bones  v*  PwUer  (a),  that  the  plea  is  false. 

lUde  reAised. 


On  the  fellowiilg  day  P«r*  J.  referred  to  Meringkm 
V.  BecJcet  (5),  as  coniinnatoiry  of  the  view  the  Court  had 
entertained  with  respect  to  the  practice  in  the  Court  of 
King's  BenbK» 


^a)  %  B.  Iff  A.  in- 


{^b)  %B,^Q.%i. 


Nov*  %*!• 


Redfern  v.  Smith. 


In  a  writ  of  ''PHIS  Was  a  writ  of  waste,  tried  before  Garram  EL,  at 
n^in^d^r  ^^   ^^^  Derbyshire  assizes.     The  Defendant  was 

the  Defendant  tenant  for  life,  and  the  waste  complained  of  was,'the  cat- 
had  (though      \xtia  down  trees  at  various  times  within  the  last  twenty 

not  within  SIX  *„    ,  ,  i       i  »     ' 

years)  cut  years.  All  the  trees  on  the  estate  were  valued  at  ^xnit 
down  timber     50Z.,  the  portion  cut  down  by  the  Defendant  at  about 

the^roDortion  ^^^'^  ^"^  "^  tvee^  had  been  felled  within  six  or  seven 
of  thirty-seven  years;   and  the  PlaintiiF's  witnesses  admitted,  on  cross- 
to  fifty ;  but  examination,  that  many  of  the  trees  had  been  cut  down 
it  was  adnut- 
ted  that  many  ^^^  ^be  benefit  of  the  estate.     The  Defendant  called  no 

ofthetreeshad  witnesses,  and  the  learned  Judge  directed  the  jury,  that 

the  benefit  of  ^^  ^'^^y  ^^^^med  the  felling  of  the  trees  to  have  been  in- 
theestate.  The  jurious  to  the  estate,  they  should  find  for  the  PlaintifiT; 
J"'T^»'T^^^  if  they  thought  the  felling  not  injurious,  but  done^ofii 
to  find  for  the  J^  ^^th  a  view  to  benefit  the  estate,  they  shoukl  find 
Plaintiff  if        for  the  Defendant. 

they  thought 

the  felling 

injurious  to  the  inheritance^  for  the  DefendajU  if  not  injuriouti  -—having  fouodfor  the 

Defendant!  the  Court  granted  a  new  trial. 

the 
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The  jury  hating  found  for  th^  Defendant,  Pell  Seijt  IMS. 

obctlfied  A  rule  nisi  for  a  new  trial,  on  the  ground,  that  ^^^^ 

the  jury  had  been  misdirected,  and  had  fonnd  their  «&. 

verdict  against  evidence.  8wm. 

Vaughan  and  Bosanquet  Seijts.  shewed  cause.  The 
direction  to  the  jury  was  correct;  for  unless  the  waste 
done  be  injurious  to  the  inheritance,  the  reversioner  has 
no  cause  of  action,  (a)  Bracton  says  (6),  *^  Vastum  erit  iti" 
juriosum  nisi  vastum  ita  modicum  fiierit  propter  quod  non 
sit  inquisitio  Jacienda/*  And  in  The  Keepers  qfHa,rram 
School  v.  Alderton  (c)  it  was  decided,  that  where  the 
damages  are  very  small  in  amount,  the  Defendant  is 
entitled  to  judgment.  Then  this  writ  is  highly  penal 
(2  Inst.  307.) :  the  party  recovers  treble  damages,  be- 
sides the  place  wasted ;  and  the  Court  will  not,  in  any 
hard  action,  grant  a  new  trial  because  the  verdict  faaa 
gone  contrary  to  evidence,  {Reavely  v.  Mainwaring  {d)i 
much  less  in  a  penal  one.  Besides,  from  the  length  of 
time  wh)ch  elapsed  before  this  writ  was  sued  out,  the 
i?laintiff  may  fairly  be  presumed  to  have  waived  the  for- 
feiture. 

Pell.  Where  so  large  a  proportion  of  all  the  tim« 
ber  on  the  estate  was  felled,  the  fdling  must  have 
been  injurious  to  the  inheritance.  From  the  case  of 
Ijord  Selsea  v.  Powell  (e),  it  clearly  appears,  that  the 
court  will  grant  a  new  trial  in  a  ptoal  action,  where 
the  verdict  is  contrary  to  evidence;  but  according 
t0  Hammond  r.  Webb.{/)9  the  statute  of  Gloucester^ 
6  Edw.  1.  c,  5.,  which  gives  the  writ  of  waste^  is  not 
penal  but  remedial. 

{a)  Hetlejf  35.,  per  Bicbard-         (J)  3  Burr.  1306. 
joH  J.  (^)  ^  Taunt.  497. 

{b)  Lib.  4«  c.  x8.  itxa.  fol.         {/)  ioMod.%%i.perSalh!df 

316.  h.  arguendo. 

(r)  %B.J^P.  86. 
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Per  Curiam.  Wc  doubt  whether  the  whole  of  this 
case  has  been  sufficiently  uuderstoody  and  without  giv- 
ing any  opinion  on  the  points  which  have  been  arguedi 
we  think  there  must  be  a  new  trial. 

Rule  absolute. 


Nov.  a;. 


A  DcfentUnt 
having  at  the 
trial  of  an  ac- 
tion on  the 
catei  agreed 
to  enter  into  a 
rule  of  imi 


DoDiNOTON  V.  Hudson. 

T  T  PON  affidavit,  this  case  appeared  to  be  as  follows. 
Action  by  a  reversioner  against  the  Defendant  for 


pulling  down  and  damaging  a  certain  dwelling-honse,  as 

set  forth  in  the  declaration. 

The  cause  was  tried  at  the  Surrey  Summer  assizes, 
j^rsK/,  to  repair  1822,  by  a  special  jury,  after  a  view;  and  when  the 
and  mnsute     pj^intiff  s  counsel  was  about  to  prove  the  damaire  don& 

premuetwhich  ^     ,  i       •        .        ^ 

he  had  wixmg-  the  Defendant's  counsel  proposed,  that  m  the  event 
fully  damaged,  of  a  verdict  passing  for  the  PlaiiitifT,  the  damages  should 
to  a  barrister  ^  repaired,  and  the  Plaintiff's  premises  reinstated  by 
to  settle  what   the  Defendant ;  and  two  surveyors,  (one  on  the  part  of 

what  sum 

should  be  paid  in  lieu  of  his  doing  this.     The  Defendant's  attorney  produced  no  wit- 
nesses at  the  first  meeting*  under  the  arbitration»  of  which  he  had  had  amplt  nodoe^ 
but  the  Plaintiff' 's  witnesses  gave  in  their  estiraate»  and  the  arbitrator,  after  viewing 
the  premises,  appointed  a  day  for  a  second  meeting.   The  Defendant's  attorney  caOed 
before  that  day,  and  said  that  his  witnesses  (two  surveyors,  who  had  known  the  pie* 
mises  before  the  action*)  could  not  attend  ;  the  arbitrator,  although  one  of  these  wit- 
nesses might  have  attended  the  first  meeting,  appointed  a  third  meeting  for  the  even- 
ing before  he  was  about  to  leave  London  for  the  circuit :  on  the  morning  of  that 
day.  Defendant's  attorney  called  on  the  arbitrator,' and  left  an  affidavit,  stating  that 
one  of  the  two  surveyors  was  confined  to  his  bed,  and  the  other  gone  to  France,  The 
arbiirator  suggested  th  at  other  surveyors  were  equally  capable  of  making  an  esti- 
mate for  the  Defendant*  and  offered*  if  the  Defendant's  attorney  woukl  nme  a 
day,  to  come  to  London  to  hear  them*  or  the  two  first  proposed ;  the  attorney  refused 
to  name  a  day*  or  to  procure  other  surveyors,  though  another  surveyor  and  a  car- 
penter had  attended  the  trial  of  the  cause  on  Defendant's  behalf.  The  arbitrator  then 
gave  the  Defendant's  attorney  notice  he  should  make  his  award  if  required  by  the 
Plaintiff;  and  being  required,  awarded  a  sum  to  be  paid  to  the  Plaintiff. 

The  Defendant's  attorney  swearing  he  understood  the  arbitrator  meant  to  have 
called  another  meeting,  the  Court  set  aside  the  award,  though  no  objection  was  made 
to  the  amount  awarded ;  leaving*  however,  the  Plaiiuiif  at  liberty  to  enforce  the  Defend- 
ant's agreement  to  enter  into  the  rule  of  nui  priuj  for  the  reinstating  the  premisct. 
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the  Plaintiff)  and  one  on  the  part  of  the  Defendant,)  were 
agreed  upon  by  the  respective  coansel  to  direct  the  re- 
pairs and  reinstatement,  and  the  Defendant  was  to  enter 
into  the  necessary  rule  accordingly.  A  verdict  having 
been  found  for  the  Plaintiff, 

The  Defendant,  in  Michaelmas  terra,  1822,  obtained 
a  rule,  calling  on  the  Plaintiff  to  shew  cause  why  the 
verdict  should  not  be  set  aside ;  which  rule  was  in  Easter 
term  following  discharged. 

Defendant  having  refused  to  enter  into  the  rule,  as 
agreed  upon  at  the  trial,  Plaintiff,  in  Triniiy  term,  1823, 
obtained  a  fule,  calling  on  the  Defendant  to  shew  cause 
why  the  Defendant  should  not  forthwith,  at  his  own  ex- 
pence,  reinstate  the  premises  of  the  Plaintiff,  in  respect 
of  which  the  actioh  was  brought,  and  why  the  work  ne- 
cessary to  be  done  should  not  be  omder  the  inspection  of 
the  two  surveyors,  or  why  the  associate  should  not  draw 
up  a  rule  of  nisi  prq^,  so  ordering,  as  agreed  upon  at 
the  trial  of  the  cause. 

The  Defendant  shewed  cause  against  the  rule,  upon 
the  affidavits  of  himself  and  his  surveyor,  that  he  could 
not  comply  with  the  agreement  entered  into  upon  the 
trial,  without  incurring  penalties  under  the  building  act ; 
whereupon  it  was  referred  to  a  barrister,  to  settle  and 
ascertain  the  amount  of  the  damages  to  be  paid  by  the 
Defendant  to  the  Plaintiff  or  his  attorney,  for  reinstatmg 
the  premises  of  the  Plaintiff,  in  respect  of  which  the 
action  was  brought,  as  agreed  upon  at  the  trial  of  the 
cause,  and  that  the  Plaintiff  should  be  at  liberty  to  in- 
dorse such  damages  on  the  posteoy  instead  of  the  nominal 
damages  of  Is. 

After  due  notice  had  been  given  to  both  parties,  a 
meeting  took  place  before  the  arbitrator,  on  the  2Sd  of 
June  last,  at  which  were  present  the  Plaintiff's  attorney, 
two  surveyors  on  his  behalf,  the  Defendant  and  the  De- 
fendant's attorney ;  all  of  them  having  first  viewed  the 
premises.   The  Plantlff's  surveyors  gave  in  and  substan*- 
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tiated  tbeir  estimate  of  the  ^xp&^se  of  ranstatiDg  the 
premisesy  when  the  Defispdant'^  attorney  said  be  was  not 
prepared  with  any  witnei^e^,  aa  he  wished  first  to  see  on 
wba^  footing  ^he  business  was  to  proceed.  The  arbi* 
trator  then  proposed  to  hear  the  Itefi^^fl^nt's,  witness^ 
&e  next  day,  but  the  Defendaqt's  attorney  saying  he 
should  not  be  reody^  the  next  meeting  was  fixed  for  the 
26th  oijime. 

On  the  24th  of  June  the  Defendant's  attorney  stated 
that  his  witnesses  conld  Xko\  attend  on  the  SGtby  when 
the  arbitrator  again  postponed  .the  qext  fneeting  till  the 
evenipg  of  t;he  24  oiJull/%  tb^  da^  before  he  was  about 
to  leave  Ixmion  for  the.  ^r<:i|it^  On  the  morning  of 
the  2d  of  Jui^the  DefendaPt's  attorney  called  on  the 
arbitrators  and  left  ap  affidavit,  stating  that  the  De- 
fendant's witnesses}  twp  surveyor^  who  had  attended  at 
the  tria1»  ai^l  whp  l^^ew  the  premise  before  the  action 
was  brought,  cpuld  not  attend  \  oQe  of  them,  {QmUt^) 
being  confined  to  his  bed  by  the  gout,  the  other^  Fcawm^ 
being  unavoidably  absent  from  l^padouy  whidi  he  had 
quitted  for  Trqinc^  on  the  24th  of  ^fum* 
.  Th^  arbitrator  then  e^diorted  the  Defendant's  attorney 
tQ  procure  other  surveyors  to  make  an  estimate;  but 
th^  attorney  refusing  t;o  d^thif,-^  although  /fee^/,^^  another 
surveyor,  and  Robinsan^^  a  carpent^er,  had  beep  present 
on  behalf  of  Defendant  at  the  trial  of  the  cause,  —*»  the 
arbitrator  offered  (if  the  Defendant|'s  attorney  would  fix 
a  day)  to  return  from  the  circuit,^  for  the  purpose  of 
hearing  Gwilt  and  Fansonf  or  any  other  witnesses;  but 
the  Defendant's  attorney  refused  to  fix  any  d^^  The 
arbitrator  then  requested  the  Defendant's  attorney  to 
inform  the  Plaintiff^s  attorpey  it  would  be  useless  for 
him  to  attend  ^hat  evening,  with  a  view  to  any  further 
hearing  of  the  case;  but  b^  also  warned  the  Defendant's 
attorney,  that  if  the  Plaintiff's  attorney  chose  to  appear 
and  insist  on  an  award,  he  the  arbitrator  should  feel 
himself  bound  to  make  one.     The  Defendant's  attorney 
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thereupon  gave  notice  to  the  PlaintifTs  attornej,  that 
he^  the  Defendant's  attorney,  should  not  be  prepared  to 
attend  the  arbitrator  that  evening ;  when  the  Plaintiff's 
attorney  informed  him,  that  he,  the  Plaintiff's  attorneys 
would  attend  and  call  for  an  award*  This  was  done 
accordingly,  and  the  arbitrator  settled  and  awarded  the 
damages  to  be  paid  by  the  Defendant,  at  the  sum  esti- 
mated by  the  Plaintiff's  surveyors. 

Taddy  Serjt.  on  a  former  day  in  this  term,  upon  an 
affidavit  by  the  Defendant's  attorney,  that  after  the  in- 
terview of  the  morning  of  the  2d  of  Judy  he  left  the 
arbitrator  fully  and  uneqaivdcally  Satisfied  and  con- 
vinced, that  the  meeting  which  had  been  apppinted  for 
the  evening  could  not  take  place,  —  that  the  arbitrator 
did  not  intend  to  make  his  award,  without  hearing  the 
evidence  of  QwiU  and  Pansony  —  and  that  a  further  ap- 
pointment .for  hearing  them  would  be  made  by  the 
arbitrator  —  obtained  a  rule  nisi  for  setting  aside  this 
award. 


1823. 


DomNOTON 

Hudson. 


Peake  Seijt.  now  shewed  cause  against  the  rule,  and 
urged,  that,  under  the  circumstances,  the  arbitrator  was 
justified  in  making  his  award,  as  the  Defendant's  at- 
torney had  evidently  been  endeavpprjng,  by^  o^ectcd 
delay,  to  hold  the  Plaintiff  over  the.  long,  vaci^ion.  It 
was  obvious  that  other  surveyors  might  have  been  found, 
equally  capable  of  making  an  estimate  for  the  Defend- 
ant as  Oxilt  and  Pansofif  especially  Reed  afid  Bobinkm^ 
who  were  present  lit  tlie  trial :  but  if  the  Court  shouki 
think  otherwise,  one  surveyor  would  have  answered  the 
Jwrpose  as  well  as  any  greater  number ;  and  had  the  De- 
fendant's attprney  been  disused  to  act  fairly,  Pa/F^on might 
bkve  attended  the  arbitrator  at  the  first  meeting  on  the 
23d  of  Jbn^,  as  it  did  not  appear  he  had  c\\x\ite A- London 
till  the  24th.  It  would  be  observed,  too,  that  there  was 
not  the  slightest  insinnalion  that  the  arbitrator  had  set- 
tled the  damages  at  too  high  an  amount.  / 
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rThe  Court  requested  tl|at  tbe  parties  would  again  go 
before  the  arbitrator ;  but  the  Defendant  refusing  to  ac- 
cede to  this,  they  set  aside  the  award,  leaving  the  Plain- 
tiflf  at  liberty  to  enforce  against  the  Defendant  his  agree- 
ment to  enter  into  the  rule  of  nisi  prim  for  reinstating 
the  premises* 

Rule  absolute^ 


Naif*  a7» 

In  order  to 
proceed  under 
theSoutifwmrk 
Coortof  Re^ 
quett's  Act, 

%%  Om  %m  C.  47* 

both  Plaintiff 
and  Defendant 
must  be  reti- 
ant  within  the 
juritdiction  of 
the  conrt* 


DlLLAMORE  V.  CaPON. 

npHIS  was  an  action  to  recover  the  price  of  a  horse, 
for  which  the  Defendant  had  agreed  to  give  30f^ 
and  another  horse  which  was  valaed  at  \0L  The  lOL 
horse  was  delivered  to  the  Pldntiff ;  but  the  horse  sold 
by  the  Plaintiff  having  died  shortly  after  it  had  been 
delivered  to  the  Defendant,  he  refused  to  pay  the  SOL; 
and  at  the  trial  of  the  cause  before  Park  J^  London 
sittings  after  Easter  term,  J  823,  endeavoured  to  shew, 
that  the  Plaintiff's  horse  had  been  mortally  diseased  at 
the  time  of  the  sale.  This  the  jury  were  induced  to  be- 
lieve ;  but  it  appearing  that  tbe  Defendant  had  sold  the 
carcase  and  skin  of  the  dead  horse  for  !/•  1  Is.  Qd^  a 
verdict  was  ultimately  entered  for  that  sum:  upon 
which 


Vaughan  Seijt.,  upon  an  affidavit  that  the  Defendant 
lived  within  the  jurisdiction  of  the  Southwark  Court  of 
Requests  (a),  obtained  a  rule  nisi  to  deprive  the  Plain- 
tiff 


{a)  By  a2  G.  s.  r.  47*  /•  4« 
wUch  establishes  a  court  of  re- 
quests for  the  borough  of  South- 
ivark  and  its  vicinity,  it  is 
enacted,  *.*  That  from  and  af- 
ter the  39th  day  of  September^ 
X749,  it  shall  and  may  be  lawful 
to  and  for  every  resiant  and  in- 


habitant of  the  said  town  and 
borough  of  SoutJbwarif  and  for 
all  the  resiants  and  inhabitants 
within  the  several  parishes  of 
1^/.  Saviour^  St.  Mary^  at  iVroi;- 
ingtottf  St»  Mary  Magdalen^ 
Bcrmondstjf  Christ  Churcht  late 
part  of  St.  Saviour^ Jt  St.  Mary 

Lambeth 
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tiff  of  his  costs,,  and  obtain  tbem  for  the  DefendanCf       IS2S, 
under  22  G.  2.  c.  47.  8.  6/  ^— y-^^ 

DlLLAMORK 

Pell  Seijt.  shewed  cause.  Capon. 

The  clause  which  deprives  the  Plaintiff  of  his  costs^ 

in 


Lambeth  and   St.  Mary%  at  1^- 
tberlntbe,  in  the  county  of  Sur^ 
rejy   and   to    and   for    all  and 
every  person  and  persons  renting 
or  keeping  any  shopf  shed*  stall, 
or  stand)  or  seeking  a  livelihood 
within  the  said  town  and  boroughi 
or  within  any  of  the  parishes, 
limits,  or  precincts  aforesaid,  who 
now  have  or  hereafter  shall  have 
any   debt   or  debts  owing  unto 
him,  her,  or  them  not  exceeding 
the  sum  of  forty  shillings,  by  any 
person  or  persons  whatsoever  in- 
habiting or  seeking  a  livelihood 
within   the   said  town  and  bo- 
rough, or  within  any  of  the  pa« 
rishes,  limits,  or  precincts  afore- 
said,   to   cause  such   debtor  or 
debtors  so  inhabiting,  or  seeking  a 
livelihood  as    aforesaid^    to    be 
warned   or  sumnumed    by   the 
chief  bailiff  of  such  town  and 
borough  for  the  time  being,  or 
his  deputy  officer  or  officers»  (who 
are  hereby  appointed,  authorised» 
and  required  to  execute  all  war- 
rants, precepts,  and  process  of  the 
said  Court  of  Requests*)  by  writ- 
ing left  at  the  dwelling-house  or 
place  of  abode,  shop,  shed»  stall, 
stand,  or  any  other  place  of  deal- 
ing of  such  debtor  or  debtors,  or 
by  any  other  reasonable  warning 
or  notice,  to  appear  before  the 
conmiissioners  of  the  said  court, 
to  be  held  at  or  in  the  place 
aforesaid ;  and  that  the  said  com- 
missioners, or  any  three  or  more 
of  them>  shall,  after  suck  sum- 
mons   as    aforesaidy    have    full 


power  and  authdrity,  by  virtue  . 
of  this  act,  to  make  or  cause  to' 
be  made  such  acts,  order  or  or- 
ders, decrees,  judgments,  and 
proceedings  between  such  pabrty 
or  parties,  plaintiA,  and  his,  her^ 
or  their  debtor  or  debtors,  de- 
fendants, touching  such  debts  not 
exceeding  the  sum  of  forty  shiW 
lings  in  question  before  them,  as 
they  shall  find  to  stand  with 
equity  and  good  conscience ;  and 
all  such  acts,  decrees,  judgmentst 
and  proceedings,  order  or  orders, 
shall  be  entered  and  registered  in 
a  book  to  be  kept  for  that  pur- 
pose by  the  clerk  or  clerks  of  the 
said  court,  or  his  or  their  suffi* 
dent  deputy  or  deputies,  and 
shall  be  observed,  performed,  and 
kept  in  all  parts,  as  well  by  the 
plaintiff  a»  the  debtor  or  defiend- 
ant." 

&c/.  5.  M  And  for  the  more 
due  and  r^ular  proceeding  in  the 
said  court»  intended  to  bt  estab- 
lished by  this  act,  it  is  hereby 
further  enacted,  that  it  shall  and 
may  be  lawful,  for  the  said  com- 
missbners,  or  any  three  or  more 
of  them,  to  administer  an  oath  to 
the  plaintiff  or  ddendant,  and  to 
such  witness  or  witnesses  as  shall 
be  produced  by  each  party,  and 
also  to  all  the  officers  of  the  said 
court,  for  or  concerning  any  busi- 
ness relative  thereunto,  if  the  said 
commissioners,  or  any  three  or 
more  of  them,  shall  so  think  it 
meeu"        . 

Sect%  6.    **  And  be  it  further 

enacted 
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1833f  ^^^  A  ^^^  Uke  the  pifeaenti :  bus  been  rqieajied  by  4  G.  4» 
c.  123.  «.  16.  j  and  though  that  act  was  not  passed  tili 
after  the  commencement  of  the  present  action,  it  was 
passed  before  this  application,  and  is,  therefore^  con^ 
elusive  against  it.  At  nil  eventd,  eVen  with  respect  to 
the  present  action,  the  22  G.  2.  c.47.  is  repealed,  at 
least  as  to  the  clause  about  costs,  by  the  46  G.  3.  c.  87. ; 
and  tlie  provisions  of  that;  act  do  not  apply  to  a  case 
like  this,  where  the  Plaintiff  seeks  to  recover,  not  a 
debt,  but  unliquidated  damages  for  a  breach  of  con- 
tract. Even  if  the  22  G.  2.  c*  47.  should  be  faolden  to 
be  still  in  force,  it  is  indperative  except  where  both 
parties  live  within  the  jurisdiction  of  the  Court  of  Con- 
science. 

Faugkan  contended,  that  22  G.  2.  c«  47.  was  not  re- 
pealed, but  extended,  by  46  G.  3  c.  87.,  and  that  it  was 
only  required  by  the  ^xih  section  of  22  G.  2.  c  47.t 
that  the  Defendant  should  live  within  the  jurisdiction  of 
the  court,    while  under   46  G.  S^  c.  87*  s.  6.,    persons 
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enacted  by  the  aathoritjr  af<'ire-  sMh  action  sliall  depend,  that  at 

saidy  that  if  in  any  action  of  debtf  the  time  of  commencing  such  ac- 

or  action  on  the  case  upon  an  au  tion  such   defendant    was  iiiha- 

sumpsit 'tor  recovery  of  any  debt,  bitant  and  resiant  witlim  the  said 

to  be  sued  or  proiecuted  against  *  town  and  borough  of  Soutbwarkt 

any  person  or  perions  aforesaid^  or  any  of  the  parishes,  limits^  or 

in  any  of  the  king's  courts  at  precincts  aforeiaid»  in  the  county 

Witttminttert  or  elsewhere  out  of  of  Surre^f  and  was  liable  to"  be* 

the  said  Court  of  Requests,  it  warned  or  summoned  before  the 

shall  appear   to    the    judge   or  sakl  Court  of  Requests  for  such 

judges  of  the  court  where  such  debtrthen  and  in  such  case  the 

actions  shall  be  sued  •  or  prose-  said  judge  or  judges  shall  not  al- 

cutedy  that  the  debt  to  be  reco»  low  the  said  plaintiff  any  costs  of 

verad  by  the  piaintifi*  in  such  ac-  suit»  but  shall  award  that  the  said 

tion  doth  not  amount  to  the  sum  pluntifT  shall  pay  so  much  ordi- 

of  forty  shillings,  and  the  de-  nary  costs  to  the  party  defendant, 

fendant  in  such  action  shall  duly  as  such   defendant    shall  justly 

prove,  by  sufficient  testimony  to  prove  before  the  said  judge  or 

be  allowed  by  any  the  judge  or  judges  it  hath  truly  cbst  him  in 

judges  of  the  said  court  where  the  defence  of  the  said  suit.'' 

Uving 
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living  elsewhere  ara  entitled  to  sne.    As  to  the  cause  of       1823. 

^ctioiii   the  1/.  lU.6cL  was  a  distinct  debt  for  money 

had  and  received  to  the  Plaintiff's  use.     The  4  G.  4« 

c  I2S«  was  passed  too  reeently  to  a£fect  any  proceeding 

in  the  present  action,  and  the  Coart  of  Requests'  aets 

were  always  construed  liberally. 

Cio\  adv.  Vidt. 

*  *  ' 

This  day  Park  J.  deliyered  the  judgment  of  the  Court. 

We  are  of  opinion,  under  the  circumstances  I  am 
about  to  state,  that  we  ought  not  to  accede  to  the  appU* 
cation  which  has  been  made  on  the  part  of  the  Defend- 
ant, under  the  stat.  32  G.  2.  r.  47^  although  we  are  of 
opinion  that  that  act  has  not  been  repealed  by  the 
46  G.  3.  r.  87^  the  title  of  which  is,  *^  An  act  to  ex- 
plain, amend,  and  render  more  efiectual  two  acts  passed 
in  the  twenty *seoond  and  thirty-second  y^ars  of  his  late 
mqesty,  for  the  more  easy  and  speedy  recovery  of  small 
debts  wkhin  the  town  and  boroogh  of  Souilmtirk^  and 
the  several  parishes  and.  places  in  the  said  act  men- 
tioned." Whence.it  appears,  that  the  22d  6.  2.  c.  47. 
is  only  so  far  affected  as  concerns  the  extending  of 
the  jurisdiction  of  the  Court  of  Requests.  But  the 
point  on  which  we  decide,  and  which  never  appears 
to  have  been  taken  in  any  of  the  cases  on  the  SotUkoark 
act,  is,  that  under  the  provisions  of  that  act,  both  the 
Plaintiff*  and  Defendant  must  be  resiant  within  the  juris- 
diction of  the  inferior  court.  The  words  of  the  London 
Court  of  Requests'  act,  14  G.  2.  c.  10.,  are  nearly  the 
same  as  those  employed  in  22  G.  2,  c.47.  And  in 
JVebb  V.  Brawn  (a)  (a  case  under  the  London  act)  it  was 
holden,  that  both  Plaintiff^  and  Defendant  must  be 
resiant  within  the  jurisdiction ;  and  under  the  fourth  and 
fifth  sefctions  of  the  22  G.  2.  c.  47*   it  is   also  equally 

clear. 
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clear^  that  both  parties  must  be  so  resiant.  It  is  con- 
tended, that  the  46  GL  S.  c.  87.  has  made  some  differ- 
ence in  this  respect,  because  (r.  6.)  it  gives  the  privilege 
of  sumg  in  the  Soidkwart  Court  of  Requests,  to  all  per- 
sons residing  in  the  parishes  mentioned  in  the  preamble^ 
and  elsewhere :  but  we  think  otherwise.  The  act  having 
mentioned  all  the  parishes  enumerated  in  22  G.  2.  c,  47*, 
and  in  the  preamble,  says,  **  And  whereas  it  would 
greatly  tend  to  the  improvement  and  encouragem^it  of 
trade  in  the  said  town  and  borough  of  Sctdkwarkt  and  the 
eastern  half  hundred  of  Brixton^  and  to  (he  necessary 
support  and  protection  of  useful  credit  within  the  same, 
if  the  powers  of  the  sdd  court,  under  the  said  two  recited 
acts  of  parliament,  were  extended  to  the  recovery  of 
small  debts,  not  exceeding  5/.,''  and  then  enacts^  that 
"it  shaU  and  may  be  lawful  for  any  penon  or  per- 
sons,**  to  sue^  <<  whether  residing  within  the  said  town 
and  borough  of  Sauikaxarkf  and  the  said  eastern  half 
ofthe  hundred  of  .Brfjr/(my  or  elsewhere;''  timt  is,  else- 
where within  the  parishes  before  enumerated.  We  think 
this  the  true  construction  of  the  acts,  and  that  in 
adopting  it,  we  do  not  violate  any  principle,  or  impugn 
any  decided  case. 

Rule  discharged^ 
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Hudson  and  Another  t;.  Marjoribanks.  n&v,%j. 

HTHIS  was  an  action  on  a  policy  of  insurance  against  Where  the 

perils  of  the  sea ;  and  the  only  question  between  the  Pl^nt»ff>  >n  an 
parties  was,  whether  the  Plaintiffs  were  entitled  ^to  claim  inarine  policy 
from  the  Defendant  a  total  loss,  with  benefit  of  salvage^  nf  intununcey 

or  an  averairc  loss  only.     At  the  Zonifoit  sittings  after     ^g/^^^ 
^       .  '^  «  o  Tered  for  an 

Hilary  term,  1 822,  the  jury  found  a  verdict  for  an  aver-  average  lots, 
age  loss  only.  obtained  itiewr 

The  PlaintifiPs  applied  for   a  new  trial,  which  was  ofthefint  trial 
granted,  and  the  costs  of  the  first  trial  were  ordered  bong  directed 

to  abide  the  event.     At  the  second  trial,  which  todk  !?r!^     j  ^ 

'  event,  and  at 

place  at  the  sittings  after  Michaelmas  term,  1822,  tbd  the  lecond 
jury  again  found  a  verdict  for  an  average  loss  only.  The  *"•}  recovered 
Plaintiffs  taxed  their  costs  in  the  present  term,  when  the  ,^^  ^jj^  ^ 
prothonotary  sdlowod  them  their  costs  on  one  trial,  but  average  Iom  s 

trial,  unless  the  court  should  give  an  order  to  that  effect,  to  the  coatt  of 

Previously  to  the  two  trials  in  which  the  Defendant  «^o^^ 

1   .  ,  '      .     .  .        tnak  only,and 

was  concerned,  the  same  question  upon  the  same  loss  ^  Defoidant 

had  been  tried  in  an  action  against  another  insurer,  in  to  the  coitt  of 
which  the  Plaintiffs  recovered  for  a  total  loss  (a),  but  "^*°®^* 
some  additional  facts  had  been  proved  on  the  part  of  the 
Defendant,  in  the  actions  to  which  he  was  a  party. 
'   Toddy  Serjt.  having  obtained  a  rule,  calling  on  the 
Plaintiffs  to  shew  cause  why  the  prothonotary  should 
not  tax  the  Defendant  his  costs  for  the  first  trial  in 
Hudson  V.  Marjoribanksj 

Vaughan  Serjt.,  who  shewed  cause,  objected,  that  no 
money  had  been  paid  into  court,  and  that  the  prothono- 

m 

[a)  Hudson  v.  Harrhonf  3  J?.  &3^  J3.  97. 

tary's 
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tary's  allocatur  was^  as  the  rule  for  the  new  trial  required 
it  should  be,  according  to  the  event. 

Taibfy.  As  the  PlaintiflP  sought  by  ihe  second  trial 
to  recover  more  than  he  had  recovered  in  the  first,  and 
a*^  failed  in  his  object,  the^vent  was  against  him*  To 
put  any  other  construction  on  the  word  ever^  in  the 
rule  for  a  new  trials  woinld  be  a  mockery  of  the  Defend- 
ant^ inasmuch  as  the  question  was*  not  wbether  there 
had  been  am^  loss;  for  that  was  never  disputed ;  but 
how  much  thd  Plaintiffi  were  entitled  to  recover ;  so 
that  the  Plaintifis  were^  on  both  trials,  secure  of  a  ver- 
dict for  some  damages.  Bat  if  the  Defendant  b^  hoUen 
la  have  succeeded  on  one  6f  the  trials,  he  is  entitled  to 
the  coets  of  that  oneu  Chapman  v.  Fartridgg^  (a)  The 
rale  of  both  ooarts  is,  that  where  the  same  party  suo« 
eeeds  on  both  trials^  he  is  entitled  to  the  costs  of  both* 
Ihlam^  V.  'nomas{b%  AmsUn  v.  QiUa^{p)  If  Aa  De- 
fendant could  have  paid  rooocy  mto  court  he  woidd 
therefore  have  been  ei:^itled  to  the  costs  of  both  trials; 
bat  money  could  not  be  paid  into  court,  for  the  average 
was  not  adjusted';  and  the  reasonable*  course  under  the 
present  eircamstaaces  seems  to  be,  that  eadi  pmrty 
should  have  the  costs  of  one  trial* 


The  Court,  however,  said,  they  thought  that  justice 
had  been  doney  and  the  rule  was 

Discharged. 


(a)  %  N.  R.  38a.  {&)  1 H.  BL  641.  (c)  S  7*.  R.  619. 
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In  the  Fourth  and  Fifth  Years  of  the  Reign  of 

George  IV. 


MEMORANDA. 

QN  the  firat  day  of  this  term  Sir  Robert  Gtfford^  Knt. 
took  his  seat  as  Chief  Justice  of  this  court  in  the 
room  of  Sir  R.  C.  Dallas^  Knt.,  who  resigned  tliat  situ- 
ation in  the  preceding  vacation;  aqd  on  tlie  3d  of 
February^  in  this  terra,  Sir  Robert  Giffbrd  was  gazetted 
a  peer  by  the  style  and  title  of  Baron  Giffbrd  of  St.  Leo- 
nardos in  the^county  of  Deooti. 

Richardson  J.   was,   by    ill    health,   prevented  from 
attending  in  court  during  the  whole  of  this  term. 

Vol.  I.  E  e 
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Jan.  %z* 


DlLLAMORE  V.  CaPON. 


The  Court 
will  not  re- 
scind a  rule 
on  the  ground 
that  at  die 
time  of  diicut- 
sion  the  parties 
omitted  to 
present  to  the 
notice  of  the 
Court  a  sta- 
tute which 
might  have 
affected  its 
decision. 


T/^AUGHAN  SerjU  moved  for  a  rule  nisi  to  rescind 
the  rule  of  this  court  made  in  the  above  cause  on 
the  last  day  of  last  term.  The  motion  was  made  on  the 
ground  that  the  reason  given  for  the  decision  in  the 
caae{antet  391.)  was  opposed  to  the  express  provision 
of  a  clause  in  the  statute  of  32  G«  3.  f.  6.,  which  had 
not  been  distinctly  presented  to  the  notice  of  the  court. 
The  clause  is  as  follows :  *^  Whereas  doubts  have  arisen 
whether  any  person  or  persons  inhabiting  within  the 
said  limits,  and  indebted  to  persons  who  do  not  live 
within  the  same,  are  subject  to  the  jurisdiction  of  the 
said  court,  be  it  enacted,  that  from  and  after  the  5th 
Aprilf  1 759,  all  persons  whatsoever  inhabiting  within  the 
limits  of  the  jurisdiction  of  the  smd  court  of  requests, 
shall  be,  and  arc  hereby  declared  to  be  subject  to  the 
process  and  jurisdiction  of  the  said  court  for  any  debt  or 
debts  by  them  or  any  of  them  then  or  at  any  time  or 
times  thereafter  owing  to  any  person  or  persons,  bodies 
politic  or  cor(X)rate,  not  exceeding  the  sum  of  40x^ 
although  the  plaintiff  or  plaintiffs  suing  out  such  process 
shall  not  inhabit  or  reside  within  the  said  borough  t^ 
Soutkwarkf  or  any  of  the  parishes  mentioned  in  the  said 
recitcfd  act,  or  the  liberties  or  precincts  thereof^  any 
thing  in  the  said  ibrmer  act  contained  to  the  contrary 
notwithstanding  ;'*  and  Vaughan  contended  it  was  usual 
to  reconsider  a  decision  which  had  been  erroneously 
pronounced  in  consequence  of  an  ofnission  to  present  to 
the  court  all  the  materials  essential  to  the  formation  of 
an  accurate  judgment. 

But 
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But  the  Court  declined  taking  into  consideration  the 
effect  of  the  clause  now  cited,  and  refused  to  rescind  the 
rule,  upon  the  ground  that  the  parties  ought,  on  tlie 
former  discussion,  to  have  presented  to  the  court  every 
thing  that  they  deemed  essential  to  the  support  of  their 
case.  That  however  it  might  be  open  to  other  parties  to 
question  the  correctness  of  any  given  decision,  it  would  oc- 
casion unbounded  inconvenience  if  the  parties,  who  were 
themselves  the  objects  of  the  decision,  should,  after  their 
case  had  been  deliberately  discussed,  attempt  to  open  it 
again  upon  the  ground  of  any  oversight  occasioned  by 
their  own  n^Iect. 

Rule  refused. 


18S4. 


Djllamore 
Cafon. 


Upon  a  subsequent  day,  Park  J.  skid  he  had  again 
examined  all  the  statutes  affecting  the  case,  and  particu- 
larly the  clause  above  referred  to,  and  that  it  would  not 
in  any  way  have  affected  the  judgment  of  the  court  had 
it  been  pressed  on  their  notice  at  the  first  discussion. 


COBBOLD  V.  CaSTON. 


Jan. a4. 


jiSSUMPSTT  on  the  breach  of  agreements  by  the 
master  of  a  ship  to  convey  com  within  a  given 
time  from  Ipsmich  to  HuUy  and  having  delivered  it  at 
HvUj  to  fetch  from  the  port  of  Eb/thy  and  deliver  to  the 
Plaintiff  at  Ipsmch  a  cargo  of  Cawpermain  coals  at  20s. 
per  chaldron,  to  be  paid  on  delivery  thereof. 

The  six  first  counts  of  the  declaration  were  confined 
to  the  agreement  respecting  the  com;  the  seventh, 
eighth,  and  ninth  to  the  agreement  respecting  the 
coals. 

E  e  2  At 


Held,  that  an 
agreement  to 
piocure  coals 
at  JS.  and 
convey  them 
to  /.  need  not 
be  in  writing 
imder  the 
statute  of 
frauds. 
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At  the  trial  before  Burrough  J.,  London  sittings  after 
Michaelmas  term  last,  it  appeared  that  the  agreements 
were  oral,  and  the  Defendant  discharged  himself  of  that 
which  related  to  the  corn,  by  shewing  that  stress  of 
weather  had  prevented  the  performance  of  it;  but  on 
that  which  related  to  the  coals  the  PlaintiiF  obtained  a 
verdict. 


Pell  Serju  now  moved  for  ti  rule  nisi  to  set  aside  this 
verdict,  and  enter  a  nonsuit,  on  the  ground  that  the 
statute  of  frauds  required  tliat  an  agreement  of  this  kind 
should  be  in  writing.  He  cited  Gdrbutiv.  JV€U3on{a) 
to  shew  that  this  case  did  not  fall  within  the  principle  of 
those  which  had  been  holden  not  to  be  affected  by  the 
statute  of  frauds,  because  the  goods  which  were  the  sub* 
ject  of  agreement  were  not  capable  of  immediate  delivery. 
In  Garbutt  v*  Watson  there  was  an  oral  contract  for  a 
quantity  of  flour,  which  was  not  ground  at  the  time  of 
the  contract ;  but  Bayley  J.  said  it  was  immaterial  whe- 
ther the  flour  was  ground  at  the  time  or  not :  so,  it  was 
immaterial  here  whether  the  coals  were  at  the  time  of 
the  contract  ready  at  the  pit's  mouth  or  not.  If  the 
Court  should  hold  otherwise,  a  ready  contrivance  would 
be  found  for  a  complete  evasion  of  the  statute.  A 
dealer,  for  instance,  might  orally  contract  to  sell  at 
Depfford  and  convey  to  London^  and  then  urge  that  the 
stipulation  for  conveyance  to  London  rendered  it  unne- 
cessary to  attest  by  writing  the  .contract  lo  sell. 

GiFFORD  C.  J.  I  think  this  case  does  not  fall  within 
the  provisions  of  the  statute  of  frauds.  This  was 
not  a  contract  by  the  Defendant  to  sell  coals  to  die 
Plaintiff*,  but  to  provide  them  for  him  at  Blyth^  and 
afterwards  bring  them  to  Ipswick.      Suppose   he   had 


(tf)  jB.  &f -^.  613. 


found 
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found  it  impossible  to  procure  the  coals  at  Blyth,  no  action 
would  have  lain  against  him  for  breach  of  contract  to 
deliver  coals;  and  this  distinguishes  the  present  from 
all  the  cases  in  which  there  has  been  a  sale  by  the  De- 
fendant. This  was  not  a  contract  to  sell,  but  to  provide 
coals,  and  afterwards  to  carry  them  to  Ipsmch.  I  enter- 
tain no  doubt  on  the  point,  and  the  verdict  must  stand. 


401 


1824. 


Park  J.  This  falls  within  the  distinction  which  has 
been  taken  in  all  die  cases,  and  is  not  a  contract  for 
sale^  so  that  the  supposition  which  has  been  made  of  a 
sale  at  Deptfordy  accompanied  with  an  agreement  for 
conveyance  to  Londofi^  does  not  apply.  The  coals  were 
not  sold  by  the  Defendant,  but  were  to  be  procured  by 
him. 

BuRROUGH  J.  There  was  no  part  of  the  bargain 
respecting  the  coals  binding  on  the  Defendant,  but  the 
agreement  to  bring  them  to  Ipswich. 

Rule  refused. 


Sklls  r.  HoARC  and  Others. 


/dif.  24. 


n^HlS  was  an  action  for  an  excessive  distress  for  rent  In  an  action 

In  the  principal  counts  of  the  declaration,  the  Plain-  ^r  an  cxccs- 
*  ■  .  sive  distress, 

tiff  averred  that  a  small  sum,  to  wit,  \L  3^.,  and  no  forrent»thc 

more  being  due,  the  Defendants  had  distrained  for  95/,  Plaintiff  need 

At  the  trial  before  Bunvtigk  J.,  Middlesex  sittings  after  ^^  ^  ^^ 

last  term,  the  Defendants  having  succeeded  in  shewing  cise  amount  of 

that  at  all  events  82/.  10*.  was  due,  and  also,  that  in  con-  "^^f  ^"*- 

'  It  IS  no  bar 

to  such  an 

actiony  that  between  di^trecs  and  sale  of  the  goods  distrained^  the  parties  come  to  a 

arrangement  respecting  the  sale. 

E  e  3  sequence 
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18£4;  sequence  of  an  arrangement  between  the  parties,  no  sale 

^'^^  of  the  goods  distrained  took  place,  the  jury  gave  a  ver- 

^^  diet  for  the  Plaintiff,  damages  only  Is.;  and  the  learned 

HoARE.  Judge  certified  to  deprive  him  of  costs. 

i-  VaugJian  Seijt,  on  the  part  of  the  Defendants,  now 
moved  for  a  rule  nisi  to  set  aside  this  verdict,  and  enter 
a  nonsuit,  on  the  ground,  first,  that  the  gist  of  the 
action  being  the  excess  of  the  distress,  that  excess  could 
not  be  shewn  till  the  Plaintiff  first  established  what  sum 
was  actually  due,  and  that  therefore  it  was  material 
for  him  to  hav($  shewn  that  \k  35.  was  the  sum  due, 
although  that  sum  had  been  mentioned  under  a  sciUceL 
Secondly,  that  the  action  for  an  excessive  distress 
would  not  lie^  unless  there  had  been  a  sale  of  the  goods 
distrained ;  and  that  the  sale  having  in  the  present  in- 
stance been  abandoned  in  consequence  of  an  under- 
standing between  the  parties,  the  Plaintiff  ought  to  have 
been  nonsuited. 

A  new  trial  was  also  prayed  upon  a  question  of  fact, 
in  case  the  rule  should  be  refused  as  to  the  entering  a 
nonsuit. 

But,  as  to  the  first  point,  the  Court  was  clearly  of 
opinion,  though  the  present  action  was  vexatious  and 
ought  not  to  be  encouraged,  that  it  was  not  incumbent 
on  the  Plaintiff  to  prove  as  the  sum  really  due  for 
rent  the  precise  amount  stated  in  the  declaration,  the 
substantial  allegation  being,  that  more  was  distrained 
for  than  was  actually  due;  and  as  to  the  second,  that 
the  arrangement  between  the  parties  respecting  the  sale 
of  the  goods  distrained,  did  not  divest  the  Raintiff  of 
his  right  of  action. 

Rule  Refused. 
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Edwards  t;.  Bell  and  Others.  Jan.%i. 


r^ASE  for  a  libel.     The  declaration,  after  an  intro-  The  dccltr- 

ductory  statement,  that  the  Plaintiff  was  a  pastor  the^D^elS^^^ 
or  minister   of  certain  dissenters   at  Great  Marlaa^  with  publislv- 
dbarged  the  Defendant  with  having  falsely,  wickedly,  !"^*^*,^?Jl 
and  maliciously  published  of  and  concerning  the  Plain-  against  the 
tiff  as  such  pastor^  a  libel  to  the  tenor  and  e£Eect  fbl-  Fiaimifi;  a 

'i .    •  ditaentine 

^^*"g^  ministcrNA 

,    ^*  A  serious  misunderstanding  has   recently  taken  serious  miwn- 

place  amonsst  the  independent  dissenters  of  Greai  Mar^  derstanding 

V        ^  *i.  •  .         •  c  1  ^""^cently 

lam  and  tbeur  pastor^  m  consequence  of  some  personal  taken  place 

invectives  publicly  thrown  from  the  pulpit  by  the  lat^  amongst  the 
ler,  against  a  young  lady  of  distinguished  merit  tod  l^^^tenof 
.spotless  reputation*    We  understand,  however,  that  the  Gr^mMarlow 

iMtter  is  to  be  taken  up  seriously.     Bueh  CkmucUr      *****  ^^"^  P"" 

toTf  in  coase- 

The  Defendants,  who  wer,e  proprietors  of  the  Thme^  quence  of 
4ieivspaper,   pleaded.    First,,   the    general    issue.      Se-  some  personal 
.<k>nd,  that  before  and  at  the  time  of  the  speaking  and  puby^iy 
publisbing  the  several  scandalous  words^  by  the  said  thrown  fram 

the  pulpit  by 
the  latter^  against  a  young'  lady  ordistTnguashed  merit  and  spotless  reputation.     We 
understand)  howerer,  that  the  matter  is  to  be  taken  up  seriously.    Bucks  CbronlcUm* 
*     The  Defendant  pleaded  that  the  PlaintiflT,  whilst  offi^atiJig  as  ministery  pubUshed~ 
from  a  p.irt  of  a  chapel  assigned  to  him  as  minister  for  the  deliver)'  of  a  sermon,  to 
and  in  the  presence  of  his  congregation^  of  and  concerning  one  Jf.  F^  a  teacher  of 
a  certain  Sunday  school,  the  scandalous  words  fullowing  :^  I  have  something  to 
say,  which  I  have  thought  of  saying  for  some  time,  namely,  the  improper  conduct 
of  one  of  the  female  teachers*  her  name  is.  Miss  Fair  ;  her  conduct  is  a  bad  example 
and  disgrace  to  the  school ;  and  if  any  of  .the  children  dare  ask  her  to  go  home,, 
she  shall  be  turned  out  of  the  school,  and  never  enter  it  again.     Miss  Fair  does 
more  harm  than  good ;"  and  thereby  gave  great  offence  to  divers  of  the  dissenters, 

to  wit,  one  and  one  ,  and  occasioned  a  serious  misundersunding 

.amongst  the  dissenters.  Verdict  for  IMeQdantt  Held,  upon  motion  to  enter  a. 
verdict  for  Plaintiff  non  obUante  veredictth  that  the  plea  was  a  sufficient  answer  to^^ 
the  libel  charged. 

E  e  4  Plaintiff, 
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Plaintiif,  as  hereinafter  mentioned,  -one  Margaret  Fair 
did  assist  in  the  management  and  conduct  of  a  certain 
Sunday  school,  and  was  a  person  of  distinguished  merit 
and  spotless  reputation,  and  that  the  Plaintiff  well 
knowing  the  premises,  before  the  several  times  of  print- 
ing and  publishing  the  several  supposed  libels  by  the 
Defendants,  as  in  the  declaration  mentioned,  to  wit, 
on  tlie  Gth  of  AprUy  1 823,  at  Great  Marlam  aforesaid, 
just  before  his  preaching  and  delivering  a  certain  dis- 
course or  sermon,  then  and  there  by  him,  as  such  pas* 
tor  or  minister  addressed  and  preached  to  a  certain 
congr^i;ation  of  the  said  dissenters  assembkd  fixr  the 
purpose  of  (amongst  other  things)  hearing  the  nid 
discourse  or  sermon,  in  a  certain  chapel,  and.  ivhibt  he, 
the  phuntiff,  was  officiating  in  the  said  chapel  aa  pastor 
or  minister,  spoke  and  published  from  a  certain  part  or 
station  of  the  said  chapel,  assigned  to  him  as  pastor  <v 
minister  for  the  preaching  and  delivery  of  the'disconne 
or  sermon,  and  to  and  in  the  presence  of  the  o(mgr&- 
gation,  of  and  concerning  Margaret  Fair  these  scandal- 
ous words  following :  **  I  have  something  to  say  which 
I  have  thought  of  saying  for  some  time,  namely,  the  im- 
proper conduct  of  one  of  the  female  teachers,  her  name  is 
Miss  Fair  /  her  conduct  is  a  bad  example  and  disgrace 
to  the  school,  and  if  any  of  the  children  dare  ask  her  to 
go  home,  she  shall  be  turned  out  of  the  school  and  never 
enter  it  again ;  Miss  Fair  does  more  harm  than  gocd  f 
and  thereby  then  and  there  gave  great  offence  to  divers 
of  the  said  dissenters,  to  wit,  one  Joseph  Wright  the 
elder,  one  Joseph  Wright  the  younger,  one  Samuel  Wash^ 
bourrii  one  WiUiayn  IVright,  one  Sarali  Puddifantf  and 
one  jinn  Jaques^  and  occasioned  a  serious  misunder- 
standing amongst  the  said  dissenters  in  the  declaration 
mentioned;  wherefore  the  Defendants  did  afterwards^ 
to  wit,  at  the  several  times  when,  &c.  in  the  declaration 
mentioned,  print  and  publish  the  supposed  libels  in  the 
declaration  mentioned,  as  they  lawfully  might,  for  the 

cause 
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cause  aforeaaidy  which  are  the  same  printing  and  pub-        1824. 
lishing  the6uppo8ed  libeb  in  the  declaration  menticMied, 
and  this  they  are  ready  to  verify,  Sec   There  were  other 
pleas  to  the  same  eflfect,  upon  which  issue  was  joined. 

At  the  trial  before  Bunrough  J^  London  adjourned 
sittings  after  Trinity  term  last,  a  verdict  having  been 
found  for  the  Plaintiff  on  the  general  issue,  with  405. 
damages,  and  for  the  Defendants  on  the  special  pleas, 

Peil  SerjU  in  the  last  term  obtained  a  role  nu/,  to 
cuter  up  a  verdict  for  the  Plaintiff,  notwithstanding  the 
verdict  found  finr  the  Defendieints  en  th^r  apeoiai  pleas, 
on  the  ground  that  the  pleas  were  no  answer  to  the 
charge  in  the  dedaratioii. 

Vaughan  and  Toddy  Seijts.  now  shewed  cause.  The 
plea  supports  in  substance  all  that  is  stated  in  the 
alk^ged  libel,  and  the  Plaintiff  cannot  recover  unless 
Imi  shows  that  the  Defendants*  publication  contained 
a  wilfid  and  malicious  misrepresentation  of  the  expees- 
sions  used  by  the  Plaintiff.  In  Lttm  r.  CbmaU  {a\ 
the  Defendant,  in  addition  to  stating  the  Pbuntiff 's 
proceedings,  characterised  them  with  a  heading  of 
his  own,  ^'  Shamefol  Conduct  of  an  Attorney ;"  but 
here  the  libel  simply  charges  the  Plaintiff  with  the  fact 
of  having  employed  personal  invective,  and  the  plea 
supports  the  charge  by  setting  out  the  language  used. 
This  was  the  only  course  the  Defendants  could  take^ 
for  it  would  not  have  been  permitted  them,  in  ge- 
neral  terms,  to  affirm  the  libel.  F Anson  v.  Stuart  {b\ 
Holmes  v.  Catesby.  {c)  It  is  sufficient  if  the  words  set  out 
in  the  plea  support  the  substance  of  the  charge  con- 
tained in  the  libel,  Wodnoih  v.  Meadows  ((2),  and  those 
words  deai'ly  constitute  personal  invective. 


(a)  3  B.  &f  A.  701.  (r)  x  Taunt.  543< 

\b)  iT.R.  748.  (d)  s  Mast,  463. 
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18S4.  Pell  and  Peake  Seijts.  in  support  of  the  rule  argued^ 

that  the  words  set  forth,  in  the  plea  made  out  a  charge, 
differing  in  the  following  respects  from  that  conveyed 

Bux.  ,  in  the  libel :  Firsts  it  must  be  inferred  from  the  libel, 
that,  in  consequence  of  what  had  occurred,  a  misun- 
derstanding arose  between  the  dissenting  minister  and 
bis  congregation ;  whereas,  by  the  plea  it  is  alleged, 
that  the  mbunderstandi^g'  existed  only  amongU  the 
congregation,  in  consequence  of  wliat  had  occurred, 
and  not  between  them  and  their  pastor.  Secondly, 
it  must  be  inferred  from  the  libel  that  the  invectiTC 
in  question  was  delivered  from  the  pulpit  in  the  course 
of  a  sermon,  whereas,  according  to  the  plea,  it  was 
delivered  previously  to  the  sermon.  Thirdly,  the  plea 
contains  no  notice  or  justification  of  the  imputation 
conveyed  by  the  last  words  of  the  libel,  that  the  matter 
was  to  be  taken  up  seriously.  Tliose  words  are  a  gra- 
tuitous comment  upon  the  occurrence  by  the  editor,  and 
fall  within  the  objection  raised  in  Leans  v.  Clemeni* 
The  case  of  Woolncth  v.  Meadifm  tamed  on  the  aoci»- 
racy  of  the  words  of  the  libel,  luid  not  on  the  precision 
requbitc  in  a  justification.  Fourthly,  the  language  em- 
ployed by  the  Plaintiff  was  not  invective,  but  merely 
an  objection  to  the  course  pursued  by  Miss  Fair. 

Giffbi'd  C.  J.  This  was  a  motion  to  eiHer  up  a  ver- 
dict for  the  Plaintiff  in  an  action  for  a  libel,  notwith- 
standing a  verdict  found  for  the  Defendants,  upon  pleas 
justifying  the  libel.  The  Plaintiff  states  himself  to  be 
the  pastor  or  minister  of  certain  dissenters,  and,  aflcr 
the  usual  introdactory  matter,  that  he  was  of  good  cha- 
racter, and  had  never  been  guilty  of  the  misconduct  im- 
puted to  him,  alleges,  that  the  Defendants,  who  are  the 
proprietors  of  the  Times  newspaper,  published  a  libel 
against  him  in  these  words :  ^^  A  serious  misunderstand- 
ing has  recently  taken  place  amongst  the  independent 
dissenters  of  Great  Marhw  and  their  pastor,  in  conse- 
quence 
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quence  of  some  personal  invectives  publicly  thrown  from 
the  pulpit  by  the  latter  against  a  young  lady  of  distin* 
guished  merit  and  spotless  reputation.  We  understand, 
however,  that  the  matter  is  to  be  taken  up  seriously. 
Bucks  Chronicle.^*  Undoubtedly  the  gist  and  sting  of 
the  charge  contained  in  these  words,  is,  that  the  Plain- 
tiff, by  pouring  forth  scandal  and  invective  from  the 
place  usually  devoted  to  moral  and  religious  instruction, 
had  occasioned  a  misunderstanding  between  himself  and 
his  congregation,  and  that  the  matter  was  to  be  taken  up 
seriously.  This  is,  indeed,  a  grave  charge^  but  the  De- 
fendants justify  it  as  follows :  <^  That  the  Haintifi^  just 
before  the  preaching  and  delivering  a  certain  distoorse 
or  sermon  by  him  as  pastor  or  minister,  addressed  to  a 
certain  congregation  of  dissenters,  assembled  for  the 
purpose  of  (amongst  other  things)  hearing  the  said  di^ 
course  or  sermon  in  a  certain  chapel,  and  whilst  he 
the  Plaintiff  was  oflBciating  in  the  said  cbi^l  as  pastor 
or  minister,  spoke  and  published,  (torn  a  certain  part  ot 
station  of  the  said  chapel  fissigned  to  him  as  pastor  or 
minister  for  the  preaching  and  delivery  of  the  discourse 
or  sermon,  and  to  and  in  the  presence  of  the  congre- 
gation, of  and  concerning  Margaret  Fair  i  these  scanda* 
lous  words  following :  **  I  have  iM>mething  to  say  which 
I  have  thought  of  saying  for  some  time,  namely  the  im- 
proper conduct  of  one  of  the  female  teachers,  her  name 
is  Miss  Fairy  her  conduct  is  a  bod  example  and, disgrace 
to  the'  shpol ;  and  if  ^ly  of  the  childreh  dare  ask  her 
tjo  go  home  she  shall  be  turned  out  of  the  school,  and 
never  enter  it  again.  Miss  Fair  does  more  harm  than 
good :"  And  then  they  allege,  that  the  Plaintiff  thereby 
gave  great  ofience  to  divers  of  the  dissenters,  to  wit,  &C., 
and  occasioned  a  serious  misunderstanding  amongst  the 
said  dissenters.  Now  the  first  objection  to  the  strict  re- 
levancy of  this  justification  is,  that  the  charge  in  the 
libel  implies  an  invective  uttered  by  the  Plaintiff  in  the 

course 
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1 824.       course  of  a  sermon.    I  do  not  understand  the  liliel  to 
convey  any  such  meaning ;  not  that  it  would  make  any 
"great  difference  if  the  fact  were  so ;  but  the  charge  is, 
that  the  Plaintiff  delivered  personal  invectives  from  the 
pulpit,  and  this  is  also  tlie  statement  contained  in  the 
plea.    Has  the  Plaintiff  then  uttered  personal  invective? 
If  I  understand  what  is  meant  by  personal  invective,  he 
could  scarcely  have  employed  stronger  language  for  that 
purpose.    *^  Her  conduct  is  a  bad  example  and  disgrace 
to  the  school/'     And  not  content  with  that,  be  goes  on 
to  say,  *^  Miss  Fair  does  more  harm  than  good.**  These 
expressions  clearly  constitute  personal  inventive.     It  is 
true  that  the  libel  ascribed  to  the  Defendants  in  the  de- 
claration goes  on  to  say,   *^  It  is  understood  the  matter 
is  to  be  taken  up  seriously ;"  but  the  gist  of  the  libel  is, 
the  charging  the  Plaintiff  with  having  delivered  invect- 
ives from  the  pulpit.     It  has  also  been  urged  that  the 
allegation  that  *<  the  matter  was  about  to  be  taken  up 
seriously,^  implies  that  charges  were  about  to  be  pre- 
ferred against  the  Plaintiff  by  his  congregation,  and  that 
the  justification  contains  no  answer  to  this  part  of  the 
libel.   I  do  not  see  that  the  allegation  necessarily  conveys 
any  such  meaning;    it  is  only  alleged  as  that  which 
naturally  followed  upon  the  Plaintiff'^s  conduct  on  the 
occasion  in  question  ;  and  the  charge  on  the  subject  of 
his  conduct  is  substantially  met  and  answered  in  the 
justification.    It  has  further  been  objected,  that  the  libd 
alleges  a  misunderstanding  to  have  arisen  between  the 
}7astor  and  his  congregation,  while  the  justification  al- 
leges the  misunderstanding  to  have  existed  only  amongst 
the  congregation :  but  even  in  that  respect  the  pica  sub« 
btaiitially  supports  the  statement  contained  in  the  libel| 
and  the  rule  which  has  been  obtained  for  the  Plaintiff 
must,  therefore,  be  discharged. 

Pauk  J.     The  charge  complained  of  in  this  declare 
ation,  is,  that  the  Plaintiff  hud  been  guilty  of  pronounc- 
ing 
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ing  a  personal  invective  from  the  pulpit ;  and  it  would  ]  824. 
have  been  no  answer  if  the  Defendants  bad  merely  re- 
affirmed this  in  the  pica ;  they  are  therefore  obliged  to 
particularise,  and  they  say,  that  the  Plaintifi^  whilst  of-  Bell. 
ficiating  as  minister,  published  from  n  part  of  a  chapel 
assigned  to  him  as  minister  for  the  delivery  of  a  sermon, 
to  and  in  the  presence  of  his  congregation,  of  and  con- 
cerning one  M.  Fair^  a  teacher  of  a  certain  Sunday 
school,  the  scandalous  words  set  forth  in  the  sequel.  It 
was  not  necessary  for  them  to  say  that  this  took  place 
in  the  course  of  a  sermon  ;  no  such  allegation  was  con- 
tained in  the  libel  complained  of;  but  the  expressions 
they  have  particularized  are  clearly  personal  invective  of 
a  very  serious  cast.  As  to  the  allegation  touching  the 
misunderstanding  between  the  congregation  and  their 
pastor,  the  gist  of  it  has  been  completely  met  in  the 
language  of  the  plea,  and  the  statement  that  the  matter 
was  to  be  taken  up  seriously,  though  part  of  the  pub- 
lication complained  of,  can  scarcely  be  termed  libellous. 

BuRROUGH  J.  No  person  can  use  the  pulpit  for  the 
purpose  of  invective  against  individuals,  and  the  De-' 
fendants  were  entitled  to  justify  in  this  action,  by  shew- 
ing that  what  they  had  alleged  against  the  Plaintiff  in  that 
respect  was  borne  out  in  fact.  In  such  a  case  it  is  suffi- 
cient if  the  substance  of  the  libellous  statement  be  justi- 
fied ;  it  is  unnecessary  to  repeat  every  word  which  might 
have  been  the  subject  of  the  original  comment*  .  As 
much  must  be  justified  as  meets  the  sting  of  the  charge, 
and  if  any  thing  be  contained  in  a  charge  which  does 
not  add  to  the  sting  of  it,  that  need  not  be  justified.  In 
the  present  case  the  Defendants  have  in  effect  justified 
all  they  asserted  in  the  libel  complained  of,  and  the  rule 
must  therefore  be 

Discharged. 
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Jan.  19.  DoDINGTON  V.  HUDSON. 

Where  De-  TTHE  Defendant^  under  an  agreement  entered  into  at 

served  with  ^®  ^^^  ^^  ^^^  causey  had  been  served  with  an  order 

an  order  of  of  court  to  reinstate  forthwith  premiiea  of  the  Plaintiff 

tfTte  ^^^^  which  the  Defendant  had  injured,  by  pulling  down  an  old 

premiies  be-  partition  and  encroaching  on  them  by  a  new  one*    On 

^<"^S  ^  ^  serving  the  order  of  court,  the  Plaintiff's  agent  omitted 

Held,  that  an  ^^  demand  orally  of  the  Defendant  a  compliance  with 

attachment  the  term^  of  the  order. 

could  n^,»*M  ^  rule  nisi  for  an  attachment  having  beei  obtained 

against  him  ^ 

for  ditobedi-     in  consequence  of  the  Defendant's  non-compliance^ 

enceof  the 

order,  unless 

the  service  of         Vat^han  and  Taddy  Serjts.  insisted  that  the  Ddend- 

it  was  aecom*  ant  could  not  be  in  contempt  unless  an  oral  demand  of 
^^^^  compliance  had  been  made ;  and  they  cited  Brandon  v. 
demand  of        Brandon,  (a) 

PcU  and  Peake  Serjts.  in  support  of  the  rule  nisi^ 
admitted,  that  by  the  general  rule  a  demand  was  ne- 
cessary before  a  party  could  be  in  contempt  for  di»- 
obedience  to  an  order  of  court ;  but  they  contended, 
that  a  case  like  the  present  must  form  an  exception 
to  the  general  rule,  which  ^>plied  chiefly  where  the 
wilful  disobedience  to  the  order  of  the  court  could 
not  be  complete  without  the  intervention  of  two 
parties ;  as  in  the  instance  of  an  order  to  pay  money 
at  a  given  time  or  place,  where  there  must  be  a  receiver 
as  well  as  a  payer.  So  that,  unless  the  receiver  were 
present  to  demand  compliance  with  the  terms  of  the 

(a)  xjB.&fP.394. 

order* 
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order,  no  contempt  could  be  committed;  bpt  in  the        1824. 
present  instance,  the  order  was* to  be  executedyorMwi/^  ,  ^^^ 
and  the  house  was  always  ready  to  receive  the  rein-  v, 

statement  required,  so  that  the  service  of  the  order  was      Hudbok. 
in  itself  as  complete  a  demand  as  the  nature  of  the  case 
admitted, 

GiFFORD  C  J.  All  the  authorities  shew  that  before  an 
attachment  can  be  enforced,  the  party  proceeded  against 
must  be  proved  to  have  committed  a  wilful  disobedience 
of  the  order  of  court:  as  in  tlie  case  where  a  party  en- 
gaged to  pay  money  at  a  coffee-house  between  the  hours 
of  ten  and  twelve,  he  was  bound  to  be  there  within  the 
appointed  time^  and  if  he  failed  he  could  have  no  de- 
fence against  an  action ;  but  the  law  being  otherwise 
with  respect  to' an  attachment.  Eyre  C.  J.  with  great 
reluctance  refused  to  compel  performance  by  that  means, 
considering  the  practice  imperative  which  requires  per- 
sonal service  of  the  rule,  and  a  personal  demand  and 
refusal  before  the  party  can  be  deemed  in  contempt. 
It  has  been  forcibly  argued  in  the  present  cas^  that  the 
analogy  between  an  order  for  payment  of  money  and  an 
oi*der  for  the  repair  of  an  edifice^  is  not  complete^  and 
that  the  reasons  which  make  a  demand  essential  in  the 
one  case  do  not  exist  in  the  other ;  but  the  difficulty  I 
feel  is,  that  in  order  to  justify  an  attachment  some  wilful 
disobedience  of  the  order  of  Court  must  be  shewn.  I 
think,  therefore^  that  the  party  moving  for  an  attach- 
ment should  have  requested  the  Defendant  to  set  about 
the  work,  and  he  might  then  perhaps  have  alleged  some 
excuse  for  not  proceeding  to  immediate  performance. 
With  great  reluctance  we  feel  ourselves  bound  to  dis- 
charge this  rule,  though  under  the  circumstances  of 
the  case,  without  costs. 

Park  J.  When  I  look  at  the  case  of  Brandon 
V.  Brandon^   and  sec  the  reluctance  which  Eyre  C.  J. 

overcame, 


{ 
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overcame,  in  order  to  oonform  to  the  general  rule  I  am 
afraid  to  act  contrary  to  that  decision,  because  it  is  safer 
in  proceedings  of  a  criminal  nature  to  adhere  to  the 
strict  practice  of  the  Court.  I  think,  therefore^  though 
there  has  been  much  vexation  in  this  case,  the  present 
rule  must  be  discharged. 

'  BuRRouGH  J.  This  being  a  criminal  proceeding, 
wilful  disobedience  of  the  order  of  court  must  be  esta- 
blished before  an  attachment  can  issue. 

Rule  discharged  without  costs. 

The  reason  assigned  by  the 'Defendant  for  resisting 
the  order  of  Court,  was,  that  the  partition  be  had  pulled 
down  having  been  erected  previously  to  the  passing  of 
the  building  act,  and  in  a  manner  inconsistent  with  the 
provisions  of  that  act,  the  Defendant  could  not  reinstate 
it,  that  is,  restore  it  to  exactly  its  former  condition,, 
without  a  violation  of  the  provisions  of  that  act. 


Btit  the  Court  were  clear,  that  under  the  order  to 
reuistate^  the  Defendant  was  bound  to  erect  a  new  par-, 
tttion  conformably  to  the  provisions  of  tlie  building  act,, 
the  increased  expence  of  such  a  mode  of  erection  having 
been  cast  on  him  by  bis  own  conduct. 
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(IN  THE  EXCHEQUER  CHAMBER.) 

Watkins  v.  Flanagan.  J^"'  29- 

J^RROR  from  the  Court  of  King's  Bench.     The  de-  A  surety  under 
daration  was  in  debt  on  an  annuity  bond,  to  which  ^'^^""il^'hji, 
there  were  several  pleas  and  demurrers.    The  question  redeemed  the 
arose  upon  th^  effect  of  the  eighth  and  seventeenth  annuity  subiie- 
sections  of  the  statute  49G.  S.  c.  121.,  and  the  facts  bankruptcy 
upon  which  it  turned  may  be  thus  collected  from  the  and  certificate 
pleadings.    On  the  5th  March,  1811,  the  Plaintiff  below,  ^^^®,Sb' 
9S  surety  for  the  Defendant  below,  joined  with  him  in  an  action 
the  execution  of  an  indenture,  whereby  the  Defendant  »«*>»»'  ^j»« 

^  grantor  for  the 

below  granted  an  annuity  of  SOOL  per  annum  to  James  ^^^^  ^{^  q^ 
Martin,  and  also  a  warrant  of  attorney  to  confess  a  judg-  account  of 
ment  for  securing  the  payment  of  the  aimuity.     By  this  jjjhouSi  the 
indenture  the  annui^  was  made  redeemable  by  the  De-  grantee  may 
fendant  below  and  Plaintiff  below,  or  either  of  them,  if  ^^  If*^ 

the  vame  of 

they,  or  either  of  them,  should  deem  it  expedient,  on  the  annuity 
payment  of  tlie  sum  of  21752.  with  such  arrears  as  might  under  49  ^*  a* 
happen  to  be  due.  The  Defendant  below  executed  a  ^''*'*  '*''• 
bond  to  Plaintiff  below  of  the  same  date,  wherein  the 
indenture  was  recited,  and  of  which  the  condition  was, 
that  the  Defendant  bdow  should  keep  the  Plaintiff 
below  harmless  and  indemnified  from  the  payment  of 
the  annuity,  and  all  loss,  damages,  and  expences,  and 
from  all  the  covenants,  conditions,  provisoes,  declar- 
ations, and  agreements^  in  the  indenture  and  warrant  of 
attorney  contained,  and  from  the  payment  of  all  sums  of 
money  to  grow  due  thereon,  or  become  payable  in  respect 
or  by  virtue  thereof,  and  from  all  actions,  &c.  The 
Defendant  below  became  bankrupt  in  November,  1812, 
and  obtained  his  certificate  in  JiimMii^,  18  J  S.  Martin 
Vol.  I.  F  f  proved. 
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I  S24t.       proved,  under  the  commission,  the  arrears  then  due,  and 
~^  also  piovcd,  in  virtue  of  the  seventeenth  section  of  the 

v,  saiil  statute,  the  value  of  the  annuity  ascertained  as 
Flanagak*  therein  directed,  and  the  value  so  proved  esceeeded  the 
sum  of  2175/.  Tliis  proof  was  made  without  communi- 
cation with  the  Plaintiff  below.  After  this  proof,  and 
after  the  Defendant  below  had  obtained  his  certificate, 
but  be&re  a  final  dividend  had  been  made  of  his  efiectSi 
the  Plaintiff  below,  for  his  own  sak^  redeemed  the 
annuity  according  to  the  terms  of  the  deed;  and  now 
brougtit  this  action  to  recover  from  the  Defendant  below 
the  sums  paid  (or  the  redemption  and  arrears.  Various 
hreaclies  of  the  condition  of  the  bond  were  assigned ; 
the  fii*st,  for  non-payment  of  a  sum  advanced  to  cover 
arrears  due  before  the  bankruptcy ;  the  others,  for  non* 
payment  of  arrears  accruing  subsequently,  and  of  a  su^i 
advanced  by  the  Plaintiff  below  to  redeem  ihe  annuity. 
The  Defendant  below  pleaded  hiis  baiikraptcy  and  certi- 
ficate generally  and  specially. 

1^  thede  pleas  there  was  a  dtmurrer  and  johider  fai 
demurrer,  upon  which  the  Coutt  betow  gave  jodgmott 
for  the  Defendant  below  as  to  the  first  breacli  of  the 
condition  of  the  bond,  and  for  the  PldihtUTbelcm  updf^ 
the  other  breaches. 

PlaUy  for  fhe  Plaintiff  in  error.  Ccttiandsproveable 
under  a  commission  of  bankrupt  being  barred  by  ihe 
bankrupt's  certificate,  if  the  Kalndff  below  coiild  havB 
proved  under  the  commission  of  the  Defendailt  below 
the  demand  made  under  the  various  breaches  of  con- 
dition subsequent  to  the  first,  the  certificate  of  the 
Defendant  below  is  a  bar  to  that  demand.  Whether 
or  no  tlie  Plaintiff  tx^tow  could  have  so  proved,  must 
depend  on  tlic  construction  to  be  put  on  the  49  G.  3. 
c.  121.  By  the  eighth  section  of  that  statute,  any  per- 
son w4io  ish&Il  "be  suncty  for,  or  be  liable  for  any  debi 
of  the  bntifkrupt,  and  who  shall  have  paid  the  dd>t 

16  (even 
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(«ren  «Aor  the  ^ommiiskMi'  sh^I  have  issued,)  may,       1824. 

if  the  creditor  fhiiU  have  proved  his  debt  under  the    ^  *  -   ^ 

Wazkims 
eemdrfsrfen^  etoad  ia  the  filaee  of  die  ereditoi^  as  to  the         ^ 

diivldiQ4«  opoR  fi|ieh  proofs  and  if  the  eveditor  sbati  net  Flanaqav* 
iNvre preyed) ^eueh ^saMrf-may  profe  bis deinaa4' iiire* 
speet  -ef -sttdi  payment  as- a  debt  uader  ^^looniiiiissiaii;. 
Ifbir  Ike  Coarr  heUm^  ia  boidingt  that  the  plaMidff 
brfew^  iiys  redeemlngias  a  suvsty  the  annuity  granted  by 
the  bankrupt,  did  not  pay  any  dibi  of  the  bankmiBt, 
Md  tlle«4l^eettIct4iotpiieve  saeh  payment  onder  tlie 
bfttlknipt'l  eommlssion^  Have  ))»€  too*  narroor  aii4  teofa«* 
ffieal  a  constniceion  upon  the  mj09d  dAt^  mlii^.  with  a 
view  >lo4he  (Mieflcial  opteadoa  of  the-stalnte  in  iayjonr  ^ 
of  the  f^ankrupt,  must  be  todcea  4o  mean  any  eharge  00 
incumbrance  to  which  he  was  subject.  That  the-aa^ 
»tfttyjw<4fti  }9^hich  tile  bankrupt  was  ehargad  was  equi- 
pollent tp  a  debt^imd  that  tbe  redeeming  it^  had  the  same 
eftot  as  paying  off  a  debt>  iamainifiast  frcyn  the  ciroum- 
staiaoe  that,  #fter  the  surety  liad  redeemed  the  annuity, 
the  gtantee  ccaiht  no  longer  hare  any  daim  against^  or  rc- 
€Kwreany4K«ridend  out  of  the  banknqpt's  estate;,  but  the 
iQSiety  wfaolMd  so^Telieved  tbe  bankropt's  estate  of 
a  4laim  agydnat  it^  ou|^  in  justiee  to  he  entitled  to 
prove  «  debt  to  the>same  amount;  and  taking  it^  wiiole 
clause  ef  the  act  of  paifliament  •together,  this  appears  to 
luuie4)een  tbe  intention  ofitbe  legislature* 

Admitting^  howerer,  that  the  i^ntiff  below  could 
iiet>prove>  lender  tbe  <ximmission  ^e  .si|m  he  had  p^id 
for  rsdeeming  the  aimuity,  ^till,  if  ^he  ^grantee  ef  the 
annuityi  by  cieeting  to  prove  under  ^e  jconmiis8ia% 
iuiB  ditehanged  .the  'baoknipt  from  att'  £^tare  ilemands 
ssjiTcspect  o£  the  aansiity,  hisaeoessory  demand  against 
the  Plaintiff  below,  as  surety,  ifoBom  diereeent  of  the 
fviiidpaldemaDd,'aad-)ike4Jbat  falls  to  theigi;eund;j«(bat- 
«erer,tha»fi;>De^4he  su»ety  a^ier  this  {)ays:liie.  gran  tee  an 
mBpcet4]f  Ahe  annqity^he  pays  ^in  his  own  wrqag^  amjl 
cannot  claim  it  again  at  the  hands  of  the  bankrupt. 

F  f  2  Now 
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.  Now  the  grantee,  by  electing  to  prove  under  the 
commission  the  value  of  his  annni^  pursuant  to  the 
seventeenth  section  of  49  6.  d.  c  121.5  doesy  under  the 
express  words  of  that  section^  thereby  discharge  the 
banknqptt  if  he  obtains  his  certificate^  from  all  demands 
whatever  in  respect  of  such  annuity ;  and  the  fimrteenth 
section  contains  an  enactment  which  precludes  a  pwty 
from  proceeding  in  an  action  where  he  has.dectedto 
prove  under  a  commission.  . 

If  it  should  be  argued,  that  the  discharge  of  the 
bankrupt  and  of  the  prindpal  demand  does  not  ne- 
cessarily, and  in  all  cases,  discharge  the  sure^  and  the 
accessory  demand,  at  least  it  may  be  contended,  that  it 
has  this  efiect  under  the  circumstances  of  the  present 


case. 


First,  because  the  bankrupt's  estate  bdng  burtfaiened 
with  the  demaBd  arising  out  of  the  gnoitee.  proving 
the  value  of  his  annuity  under  the  commission^  and  the 
surplus  of  the  bankrupt's  estate,  if  any,  being  diminished 
to  that  extent,  the  benefit  which  the  grantee  may  de- 
rive from  the  proof  ought  not  to  exceed  the  burthen 
imposed ;  with  the  advantage  of  proo^  whatever  it  may 
be,  he  must  take  the  disadvantage  of  foregoing  all  further 
claim  against  the  bankrupt,  and  must  be  satisfied  with 
obtaining  the  same  proportion  of  his  claims  as  the  other 
creditors.  But  if  after  such  proof  the  grantee  has  any 
further  claim  in  respect  of  the  annuity,  and  the  suretf 
is  justified  in  paying  it  o£P,  the  surety  may  afterwards 
recover  from  the  bankrupt  the  amount  paid,  notwith- 
standing the  proof  by  the  grantee;  which  amounts  to 
the  same  thing  as  if  the  grantee,  after  proof  under  the 
commission,  were  himself  to  claim  and  obtain  the 
amount  from  the  bankrupt. 

Secondly,  it  may  be  urged  that  the  surety  had  no 
right  to  redeem  the  annuity  without  the  consent  of  the 
grantor,  notwithstanding  the  language  of  the  indenture 

recited 
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recited  in  the  condition  in  the  bond,  that  the  annuity 
should  be  redeemable  by  the  said  George  Watkins 
and  Lewis  Flanagan^  or  either  of  them,  if  they,  or 
either  of  them,  should  deem  it  expedient,  for  the  sum 
of  2175/.  For  the  obvious  inference  from  every  an- 
nuity transaction,  and  thence  the  intent  of  the  parties, 
is,  that  the  grantor  should  hold  the  purchase-money, 
and  that  it  is  less  inconvenient  to  him  to  pay  the  annuity 
than  to  dispense  with  the  capital,  for  which  he  pays  it. 
Admitting,  however,  that  the  surety  might  redeem  the 
annuity  without  the  consent  of  the  grantor,  the  grantee, 
by  proving  under  the  commission,  has  rendered  re- 
demption  impossible :  after  he  has  elected  to  take  the 
value  of  the  annuity,  the  original  purchase-money  ho 
longer  constitutes  the  sum  to  which  he  is  entitled,  and 
the  surety  can  fix  on  no  other  sum  in  lieu  of  it. 

The  cases  which  have  been  decided  are  distinguish- 
able in  point  of  fact  from  the  present,  and  are  con- 
sistent with  the  principles  now  contended  for.  In 
Welch  V.  Welch  {a\  the  grantee  of  the  annuity  never 
elected  to  prove  under  the  commission.  In  Newitigtoti 
V.  Keeys  (6),  bail,  who  had  been  obliged  to  pay  the 
amount  of  a  judgment  against  their  principal,  were  held 
entitled  to  recover  the  same  amount  against  him  after 
be  had  obtained  his  certificate  under  a  commission  of 
bankrupt ;  but  the  judgment  not  having  been  obtained 
before  the  commission  issued,  no  debt  existed  which  the 
bail  could  prove,  nor  was  it  certain  that  the  principal 
would  lose  in  the  action,  or  that  any  debt  would  ever  be 
established  against  him. 

In  Inglis  V.  M^Dot4gal{c)f  the  assignees  of  a  bankrupt 
having  elected  not  to  take  a  lease  belonging  to  the  bank- 
rupt, sued  the  bankrupt's  surety  upon  breaches  of  cove- 


1824. 


Watkins 
Flanagan. 


(a)  4M.Gf  5.333. 
(^)  4B.^ji.  493. 


(r)  I  B,M.  196.     8  Taunt.  584. 

F  f  3  nant 
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ndnt  arisilig  after  the  bUBkrtiptcJr^  and  the  Mtetf  m 
turn  was  hekl  entitled  to  reoovei'  UgainA  the  banknipC^ 
notwitl»tanding  bis  certificate^  for  the  dakn  agafanl 
him  hftd  never  been  proved  under  the  ccMiteiiiiita* 
But,  in  Linging  v.  Con^  [a\  where  the  PlaiMiff  had 
proved  his  debt  under  a  commiteion  agaiast  the  Defiend" 
ant,  it  was  holden  he  could  not  sue  the  bail  |  and  Hohur 
V.  Finer  {b),  and  Stoci  v.  Moss{c)f  ate  in  point  fer  the 
Defendant  below. 

In  Maiiin  v.  BreckneU  {d\  and  the  class  of  oases  t£  the 
same  kind,  the  sum  proved  under  the  commissien  and 
claimed  of  the  suretyi  was  a'sum  ascertained  fay  bond, 
so  diat  the  surety  had  a  fixed  and  precise  demand 
ogainst  his  principal ;  but  where,  iui  in  the  present 
the  creditor  has  elected  to  prove  for  the  value  of  an 
nuity,  it  is  impossible  for  the  sorely  to  asoert&in  iHial 
sum  the  creditor  is  entitled  to  reoeite  at  his  hands* 


Evan$y  for  the  Defendant  in  error.  -  In  a  case  like 
the  present  the  principal  is  liable  for  any  loss  which 
ipny  have  been  incurred  on  his  behalf  by  fats  surety,  al* 
though  he  may  be  discharged  as  against  the  original 
creditor  {Per  Gibbs  C  J.  and  Dallas  J«,  in  Af^  v. 
M^DougaL)  And  proof  by  the  cr^itor  under  the  com* 
mission,  even  though  he  may  have  received  a  dividend^ 
does  not  preclude  him  from  resorting  mIbo  to  the  tumj^ 
Martin  v.  BrecknelL  Ex  parte  Dewes,  (e)  SomiUn  w 
Sautten^  (f)  Meade  v»  Braham*  {g)  The  creditor,  im 
deed,  has  no  election,  but  is  bound  to  prove;  and  bs lo 
the  objection  that  the  surety  had  no  authority  ttnder 
the  deed  to  redeem  the  annuity,  the  contrary  appears 
by  the  express  terms  of  the  deed.     The  only  question 


{a)  %  Taunt.  246* 
{b)  1  Ejp.  N.  P.  C.  iz. 
{e)  iB.efP.a86. 
(J)  aJlf.ef5.39. 


(e)  5  -B.  W  -<f.  48s. 
(/)  I6id.SZ2. 


W, 
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iSf  whether  the  h&akrHpt  is^  by  his  certificate,  discharged        1824. 
frpm  ail  chiims,  ia  respect  of  the  annuity,  under  the     \^it^ 
o|)erAtion  of  ^19  G.  S.  c  12 1.     That  he  is  not  discharged  v. 

in  every  possible  case  appears  from  Hexes  v.  Matt  (a) ;  ^^•^naoan, 
and  in  the  present  oase  he  cannot  be  discharged,  unless 
the  surety  could  prove  under  the  8th  section  of  49  G.  3. 
c.  121«  Now  un<ier  that  section  the  surety  could  prm-e 
nothing  besides  a  debt ;  but  though  the  arrears  of  the 
annuity  may  constitute  a  debt,  a  sum  paid  voluntarily 
for  redemption,  which  redemption  the  grantee  could 
never  compel,  is  a  means  by  which  the  surety  avoids 
further  charge,  but  is  no  debt.  On  principle,  there- 
fiure,  it  is  clear  that  the  bankrupt  was  not  discharged  ^ 
and  the  decisions  are  all  in  favour  of  this  proposition. 
Welch  V.  Welch.  M'Daugal  v.  Patoru  (6)  Hcffham  v. 
Faudrinier.  {c) 

Piatt  having  been  heard  in  reply, 

GiFFORD  C.  J.  delivered  the  judgmait;  of  the  Court. . 

This  was  an  action  brought  by  Lewis  Flanagatii  on  a 
bond,  bearing  date  March  5,  1811,  for  the  payment  of 
4200/.  f  and  the  condition,  after  reciting  ap  indenture 
whereby  it  was  covenanted  that  George  Watkim  diould 
pay  an  annuity  to  James  Martin^  was^  that  if  the  said 
George  Watfcins  sluNild  at  all  times  save  harmless  and 
indeibnifled  the  said  Lewis  Flanagan  from  the  payment 
of  tb^  annuity,  and  from  the  payment  of  extra  pre- 
mium for  insurance^  loss,  costs,  charges,  damages,  and 
expences,  and  also  from  the  covenants,  conditions,  pro- 
visos, declarations,  and  agreements,  in  tlie  recited  in- 
denture contained, .  and  from  the  payment  of  all  sums 
theieafter  to  grow  due  thereon,  and  from  all  actions, 

}os8»  costs,  charges,  damages,  and  ei^>ences  whatsoever, 

« 

(a),  6  Taunt.  329.       (^)  8  Taunt.  sU*       (^)  5  Af.  CS^iS.  %%. 

F  f  4  which 
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1824.  which  the  said  LemU  JNanagim  migbt  swUifn  by  reiMXi 
1^  \  '•'  of  the  non-payment  of  -the  anniiiiy,  or  of  the  ntm 
^.  premium,  or   by  reason  of  the  said  Lewis  JPkmagan 

ft/LKAOAir.  having  executed  the  deed,  or  in  anywise  however  relat- 
ing thereto^  then  the  obligaticMi  to  be  void. 

The  declaration  goes  on  to  allege  the  varioaa  oofe* 
tiants  and  provisos  contained  in  the  indenture  and  as* 
signs  several  breaches.  The  first  alleges  the  non-pay- 
ment of  a  sura  of  300&  on  tiie  5th  of  Marekf  1813, 
whereby  the  Plaintiff  was  obliged  to  pay  k. 

The  tlitrd  breafch  is  that  the  Defendant  having  become 
insolvent  and  unable  to  pay  the  annuity,  it  became  ez« 
pedieht,  and  that  the  Plaintiff  did  redeem  and  repur- 
chase it  at  the  price  of  29S5^  and  in  so  doing  incurred 
cost»  and  charges  to  the  amount  of  5002. 

It  is  not  necessary  for  me  to  enumerate  the  varioas 
pleas,  which  state  in  substance,  that  fVaikins  having  be- 
come bankrupt^  and  having  obtained  bis  certificate;  and 
Martin  having  proved  under  the  commission  the  value 
of  the  annuity,  Watkins  is  thereby,  discharged. 

I  lay  the  first  breach  out  of  the  question,  because 
there  is  no  complaint  as  to  the  judgment  of  theeeurt 
below  on  that  head.  It  is  admitted  that  the  arrears  of 
tlie  annuity  due  at  the  time  of  the  bankruptcy  conslN 
tnte  a  debt  which  the  surety  might  proves  and  against 
which  the  certificate  operates  as  a  bar.  The  question 
now  raised  is,  as  to  the  subsequent  arrears,  and  the  sum 
paid  for  redemption  of  the  annuity.  It  is  admitted,  that 
but  for  the  ^9  6. 3.  r.  121.,  fVatkim  would  not  be  dis- 
charged, and  the  dispute  turns  on  the  oonstFuction  to 
be  put  on  that  statute.  The  section  under  which  the 
surety  is  permitted  to  prove  is  tbe  eighth,  by  which  it  is 
enacted,  ^*  That  in  all  cases  of  commissions- of  banlcpupt 
already  issued,  under  which  no  dividend  liaa  yet  been 
made,  or  under  which  the  creditors  who  have  not  proved 
^u\  receive  a  dividend,  equally  in  pnoporlion  to  their 

respective 
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fesp€€tive  debts,  without  disttnrbing  any  dividend  already  1624. . 
tnade^  and  in  all  cases  of  commissions  of  bankrnpts  hcre^  «w]mS^ 
after  to  be  issued,  where  at  the  time  of  issding  the  com-  9. 
mission  any  person  shall  be  8uret3r,fbr  or  be  liable  for  FtAHAoiar. 
any  debt  of  the  bankrupt,  it  shaJl  be  lawful  for  such 
surety  or  person  liable,  if  he  shall  have  paid  the  debt; 
or  any  part  thereof,  in  discharge  of  the  whole  d^,  al- 
though he  may  have  paid  the  same  after  the  commission 
shall  have  issued,  and  the  creditor  shall  have  proved  his 
debt  under  the  commission,  to  stand  in  the  place  of  the 
creditor,  as  to  the  dividends  upon  such  pr6of,  and  when 
the  creditor  shall  not  have  proved  under  the  comtnisrion, 
it  shall  be  lawiul  for  such  snre^  or  person  liable^  to 
prove  his  demand  in  respect  of  sudi  payment,  as  a  debt 
under  the  commission^  not  disturbing  the  former  di- 
vidends, and  to  receive  a  dividend  or  dividends,  pro- 
portionably  with  the  other  creditors/'  Was  this  a  debt^ 
then,  which^  if  it  had  not  been*  proved  by  the  grantee, 
could  have  been  proved  by  the  surety  ?  In  order  to  de- 
termine that,  we  must  see  what  the  seventeenth  section 
of  the  statute  permits  the  grantee  to  do.  Before  that 
statute  the  grantee  could'  not  prove  under  a  commis- 
"^sion  the  value  of  an  annuity,  except  where  it  wds  se- 
'cured'  by  bond.  The  seventeenth  section  of  that  statute 
enacts,  *^  That  it  shall  be  competent  to  any  annuity 
creditor  of  any  person  against  whom  a  commission  of 
bankrupt  shall  issue  after  the  passing  of  this  act,  whether 
the  same  shall  be  secured  by  bond  or  covenant,  or  bond 
and  covenant,  or  by  wbatever  assurance  or  assurances 
the  same  shall  be  secured,  and  whether  there  shall  or 
shall  not  be  or  have  been  any  arrears  of  such  annuity 
at  or  before  the  time  of  the  bankruptcy,  to  prove  under 
such  commission  as  a  creditor  for  the  value  of  such  an- 
nuity,  which  value  the  conmiissioners  shall  have  power 
and  are  hereby  required  to  ascertain ;  and  the  certificate 
of  every  bankrupt  under  whose  commission  such  proof 

shall 
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shall  be  or  might  have  been  mad[%  diall  be  t^  (Usdbaige 
of  uch  baakropt  against  aH  demaxuk  whatcTcr^  in  rer 
spect  of  such  anniiityi»  and  the  anreara  and  fhture  pqr- 
menU  thereof  in  the  same,  manner  as  snch  oertificate 
would  discharge  the  bankrupt  with  respect  to  any  other 
dsht  provedf  or  whidi  might  hare  been  proved  under  the 
commissiooia 

We  were  pressed  in  argument,  that  coming  in  under 
the  oommissipn  is  the  voluntary  act  of  the  annuity  cre- 
ditor ;  but  this  is  not  exactly  so,  because  if  he  does  not 
come  in^  his  debt  is  barred  under  the  certificate.  It  is 
dear  the  annuity  creditor  ought  to  prove;  bat  could 
the  surety  have  oome  in  and  proved  the  value,  if  the 
annuity  creditor  had  omitted  to  do  so  ?  There  are  no 
words  to  that  e&ct  in  the  eighth  wtion  of  the  statate; 
.that  section  permits  the  surety  to  prove  a  debt,  but  the 
value  of  an  annuity  is  net  a  ddoti  bow  then  could  the 
surety  prove  the  value  ?  and  yet  it  is  only  viikere  he  can 
come  in  and  prove  that  the  bankrupt  is  discharged  as 
against  him. 

As  to  the  argument  that  it  was  not  compulsoary  on  the 
surety  to  redeem  the  annuity,  and  that  he  having  done 
so  in  his  own  wrong,  the  bankrupt  is  not  liable  to  rdm- 
burse  hipiy  the  answer  lies  in  the  language  of  the  in- 
denture, by  which  it  is  expressly  permitted  to  the  surety 
io  redeem  if  he  should  find  it  expedient  to  do  so;  and 
it  can  scarcely  be  oont^ided,  that,  under  the  circum- 
stances, it  was  not  expedient  both  for  him  and.  for  JVat- 
iiiis  that  the  annuity  should  be  paid  off^ 

Judgment  below  affirmed 
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#  ■ 

CaPONT  ir.  DlLLAWOKfi*  J5i«.  ifc- 

TTPON  opposition  to  a  bail  ill  fertror  Ift  tliU  <5as^,  ?t  Bail:  indem- 

was  elicited  .from  him  that  he*  did  not  kftdifr  ihd  "*^  ^  *f  ^ 

neyy  woat 

Plaintiff  in  error ;  that  be  had  become  bail  at  the  re^  amoonts  to. 
quest  of  Flaiiitiff  in  erroPd  attorney,  with  whom  his 
son  had  had  a  conversation,  in  which  the  attorney  saii^l 
that  if  his  father  became  bail  he  should  comb  t6  nd 
•  harm ;  tliis  the  bail  said  he  believed,  though  he  had  de- 
termined to  become  bail  before  be  was  requested  to  do  ' 
so  by  the  attorney. 

The  Court  held  that,  under  these  circumstances,  the 
bail  must  be  rejected^  and  they  refused  to  allow  further 
lime. 


Tht  K  WG  V.  The  Sheriff  of  Wilts,  Jm.  jf 

In  the  Cause>  Millba  t^.  BamoES. 


ATTACHMENT  against  the  sheriff  for  not  bring-  tW  mtk 

ing  in  the  body.    The  writ  was  returnable  on.  the  U?****" 

morrow  of  jUI  Soids;  the^party  surrendered  to  the^e-  diJiis$tilu 

riff's  officer  on  the  8d  otNavmier^  and  to  the  county  TfctlMiad 

prison  on  the  5th.     The  sheriff  had  returned  to  a  rule  ^^^  ^  ||^ 

for  bringing  in  the  body,  cepi  corpus  el  pcaratum  habeo.     aheriff 's  officer 

on  the  3d  of 
November^  and  to  prison  on  the  5th. 
The  Plaintiff  isnied  a  rule  for  bringing  in  the  bod]r»  to  which  the  sheriff  returned 
cepi  corpus  et  paratum  babco.     An  attachment  having  thereupon  been  directed 
against  the  sheriff,  the  Court  set  it  aside  on  payment  of  all  costs. 

Peake 
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The  King 

Sheriff  of 
Wilts. 


Peake  Seijt.  obtained  a  rule  nisi  to  set  aside  this  at- 
tachment on  payment  of  costs,  and  to  amend  the  return 
according  the  fact.  He  accounted  by  a£Sdavit  for  the 
delay  in  making  the  motion,  and  contended,  that  though 
the  return  was  on  the  essoin  day,  a  surrender  before  the 
first  day  of  term  for  actual  business  was  sufficient.  Ci(m» 
tan  ▼.  Howard,  [a) 

Vaugkan  Seijt.  shewed  causey  but  the  court  upon  pay- 
ment of  all  costs,  as  between  attorney  and  client,  made 
the  rule 

Absolute. 


(a)  JO  Eajtf  loo. 


Where  De- 
fendant* whose 


Joim  Tbomoii 
had  beenar^ 
retted  as 
Janus  Tb^ 
mojf  and 
•ignedabaO. 
bond  at  •/•  T^*9 
the  Court,  not- 
withttanding 
Mich  tignature, 
tet  atide  the 
bail  bond. 


Coles  v.  Gum. 

HTHE  Defendant,  whose  name  was  John  Thomas  Gtaif 
had  been  arrested  as  «7aines  Thomas  Gum^  and  had 
signed  a  bail-bond  «  J.  T.  Gum:' 

Upon  a  motion  by  Taddy  Seijt.  to  set  aside  the  bail- 
bond,  on  the  ground  that  the  arrest  was  irregular, 

Vaughan  Seijt.  contended,  that  the  signature  of  the 
bail-bond  -was  conclusive  against  him ;  but  the  Court 
held,  that  the  signature  of  a  bail-bond,  under  these  cir- 
cumstances, was  no  waiver  of  the  irregularity,  and  made 
the 

Rule  absolute. 
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Xord  Elliott,  Vouchee*  Jm.  $%. 

^^ROSS  Serjt.  moved  to  amend  a  recovery,  by  altering  Recovery. 

the  parish  in  which  the  land  was  described  to  be  ^"*j^"*  . 
situated,  the  deed  to  lead  the  uses  having  described  it  the  name  of 
to  lie  in  a  parish  in  which  it  was  not  situated.      He  apwWi,re.  ' 
adduced  affidavits  to  shew  in  what  parish  the  land  de^'  uiother  ptrkh 
scribed  in  the  recovery  was  situated,  and  urged  that  the  appetred  in 
Court  would  make  the  requbite  amendment,  if  they  had  v^™*^^  ^ 
evidence  to  satisfy  them  of  the  identity  of  the  property  wa^ftiong 
in  question,  which,  in  the  present  instance,  was  minutely  ^^i^^Ke  to 
described  in  the  recovery  and  the  affidavits.     He  cited  |,„^  i,^  ^ 
Henzel  v.  Lodge  (a),  and  1  Wks.  Sound.  94  a.  recoveiy  lay 

in  the  pariah 
proposed  to 

GiFFORD  C.  J.  In  that  (Sase  the  Court  would  have  re-  be  inaerted. 
fused  the  applicatioii,  though  the  lands  were  disdnctly 
enumerated  in  a  schedule  annexed  to  the  deed,  had 
not  the  deed  contained,  in  addition  to  the  parishes  meil- 
tioned,  the  words  ^*  or  elsewhere^'^  tinder  which  the 
Court  thought  they  might  introduce  the  parish  re^ 
quired.  Here  there  is  no  such  expression  in  the  deed, 
nor  any  thing  by  which  the  proposed  amendment  cua! 
be  made* 

Amendment  refused. 
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M4b.4k.        Cooper,  Aisigaee  of  Patmck  ICenifeck,  a 

Bankrupt,  v.  Machin  and  Another^ 

T**^^     TTHIS  was  an  action  of  troi^er  by  the  a^sigQ^cv  to  re- 
XL^Q^^^umf^  cover  property  which  bad  iieloDged  to  the  baok- 

««P««-<*       nipt, 

^^y^y^^^j^      ^t  4)6  trial  befose  Bunmiglk  J^  i£ddle$er  4ttmgjB 

evideiwi  nfter  THfUttf  ti^rm,\B3t^  thji  Defendi^ts  haviqg  pleaded 

^iH^Ji^  the.|;eneral  Jwue^  aod  j^vep.  n0  noti^p  of^n  int;enti(M|  to 

peti^MM^       dbpute  the  validity.  o£  the  comioiBaibn^  ihe  only  proof 

cprtiiwff  Ma*  fddlic^  of  the  p^tioning  creditor's  deUt  was  the  de- 

^  position  on  whicb  the  eqiiunii^ion  wan  ffo^mle^^  aod 

which  stated  the  defendant  to  be  indd^ted  to  the  pe- 

tiUoj^ing  fpir^itqi:  ill^.th^  sunof   of^  fi}>iLAQ^  !</.  as  |he 

dfa!>f^  nf  a  hUl  «f  e^clwigt^  d»^  ^^^^^^^  Marcf^  1321, 

Vut:  did  -*Pt  f ta^  thfit  thp  df ft^'^X  iiiid  had  aq^  notice 
of  the  diAhpOPur:  pf  U^  .^U^  of  r^ym.  tjiatrit  bad  .\)een 
disbooojurcd  hg  the  acceptor  William   Kentfe^fc.    The 

cpmoMssion  ^qas  jsucmI  ojy^  ivilor  the  rbil)  bcc^c  du^ 

.    .  •    ■         ■    .  • 

i^poo  aik  act  of  bai)kr.iipt|:|y  cQipomitted  the  S$d  cSJamt- 

tf'ybcferfii 

• '  •  •    • '  •  •  •  _  _      . ,  . 

This  proof  being  objected  to  as  insuffictent,  and  the 
]PJl(ljji||Liff.b|tyii{g  &Ued  in  an  attempt  to  complete  it,  the 
Plaintiff  was  nonsuited,  with  liberty  to  move  to  set  the 
nonsuit  aside,  and  cptpr.a,  v^^igt  for  the  Plaintiff  for 
1 80A,  or  have  a  new  trial  if  the  couit  should  think  fit. 
Accordingly, 

Vatighan  Serjt.  obtained  a  rule  to  this  effect,  on  the 
ground  that  under  the  49  G.  3.  c.  1 2  K  ^.  1 0.  the  proceed- 
ings under  the  commission  are  to  be  taken  as  evidence  of 
the  petitioning  creditor's  debt,  where  notice  is  not  given 

that 


.     <  J  ■  J  •  I      • 


M^'Ctyeot  of  Ae  TttrtiwtciTiroi  to  ctwe^  /tbpJMCtaky  trf 

1)7  the  fietitioniiig  onrofitar  tsuflcient  wrideiioe  loC  Jttrik 
debu  He  ntod  £ip.  Dfe|Citta^:(«)),  t^  flfaeir  4ih^>p»- 
scDtmeot  of  :ske  'bill  4uid'iiio|]M  c/flKslMMMur  ims  «ii^ 


yer  to  try  the  validity  of  a  comiQismia  ^  iMinkiip|ir* 
No  notice  was  given  of  any  intention  to  dispute  the 
peCftiMrin;;^  OMiMor  s  debt,  agad  eoasoqtiently » flMi-  pro- 
vi^edings  mader  the  leomBK^siim  were  ;cdmisBlUe-«ii41ef 


the 
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that  it  is  intended  to  dispute  the  validity  t>f  tfie  eofn^        MSiL 
mission. 


P4f0  Seijt  who  Bherod  caa9s»  oi^ped,  ilMt  tint  «fihit 
ef  that'statute  was  only  to.  BMloa  .the  deporitiais  adini»- 
s9)le  evidence  of  ithe  fints  wfaidi  they  mymiqi^tb  attest; 
but  whedier  or  no  dM  iaotaiiD  stenled  msidxoiisliteie 
a  petitioDing  eeediiwr^B  driit^  :«00idd  remaoi  fsnbjcot  to 
dispute  just  as  nudi  as  if.  these  Arts  lud  been  ^Noted 
at  the  trial  kfj  evidence  of  die  tordinarjr^eserliirtion^vnd 
that  die  facts  contained  in  this  fleposidon  did  tutt  msiX'^ 
stitute  a  debt  on  the  part  ^of  the  idra««r  erf*  the  bill, 
there  being  no  alli^fatioii  of  nodoe  of^dsshwietny  100 
even  that  the  >  bill  'had  iieea  ipvesenied  Jbr  «ccq»tapte4 
thoagh  an  affidM^it,4iqBched  in  the^emB  9f  ebe  piesenti 
might  be  euffioiest  for  the^welkoMar^pcnrpooe  of  an 
arrestr  ]«t  at  the  tnsk  the.  beidie  oould'neiM&preeoeer 
against  «  tdmcnw,  Janlee^  dkhoneur . 'of  ibe  Mlsieie 
pvovedi  apd'  that  aotiee  of  ikn^  dishonour  \tmt  4eeB 
given  to  the-  dtopwftr*  ,  *  .  j  . 
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the  statnte  49  G.  8*  c.  121.  But  those  proceeding* 
cannot  support  such  an  action  as  the  present,  un- 
less it  clearly  appear  upon  the  face  of  them  that  there 
was  a  petiticxiing  creditor's  debt  and  an. act  of  bank- 
ruptcy. It  has  been  holden,  indeed,  that  :the  deposi- 
tion of  the  petitioning  creditor  himself  may  be  received, 
but  still  a  good  petitionmg  creditor's  debt  must  op- 
pear,  and  the  act  of  parliament  does  not  preclude  the 
ass^ees  from  resorting  to  the  ordinary  kuid  of  eri- 
dence.  What  is  the  case  here  ?  the  petitioning  credi- 
tor's debt  is  stated  to  be  a  bill  of  exchange  drawn  by 
Patiidc  Keniftck^  aud  directed  to  William  Kenifixk.  It 
is  not  necessary  to  touch  on  the  case  of  Ex  parte  Dou- 
that^  because  the  decision  there  turned  on  the  acts  of 
7  G*  !•  and  5  G.  2.,  and  the  question  was,  whether 
the  holder  of  a  bill  might  sue  out  a  commission  on  it 
before  it  arrived  at  maturity.  But  where  the  bill  hu 
arrived  at  maturity,  it  is  always  necessary,  in  order  to 
constitute  a  debt  as  against  the  drawer,  to  prove  that 
the  bill  was  dishonoured  by  the  acceptor,  and  that  the 
drawer  had  notice  of  the  dishonour.  The  present  com- 
mission was  sued  out  on.  a  bill  against  the  drawer,  but 
there  is  not  a  word  in  the  deposition  about  presentment 
or  notice:  without  this,  the  deposition,  is  not  sufficient 
evMence  of  a  debt  An  affidavit  to  hold  to  bail  is  a 
mere  preliminary  proceeding,  but  to  support  a  com- 
mission of  bankrupt,  there  must  be  the  same  amount  of 
evidence  as  would  be  requisite  to  support  an  action. 
On  these  depositions  there  is  no  evidence  to  that  extent, 
and  the  parol  testimony  adduced  in  the  cause  did  not 
supply  the  deficiency. 


Park  J.  I^  previously  to  the  passing  of  49  G.  3. 
c.  121.,  the  assignees  had  sued  for  a  debt  due  to  the 
bankrupt,  and  had  commenced  by  attempting  to  prove 
the  bankruptcy,  it  would  not  have  been  sufficient  merely 

to 
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to  prove  the  bankrupt's  handwriting  as  the  drawer  of  a  bill 
of  exchange,  but  they  must  have  also  proved  the  dishonour 
of  the  bill  and  notice  of  that  dishonour.  What  then 
does  the  statute  49  G.  S.. enact?  that,  ^^  in  any  action 
to  be  brought  by  or  against  any  assignee  of  any  bank- 
rupt, the  commission  of  bankrupt,  and  the  proceedings 
of  the  commissioners  under  the  same,  shall  be  evidence 
to  be  received  of  the  petitioning  creditor's  debt,  and  of 
the  trading  and  bankruptcy  of  such  bankrupt,  unless 
the  other  party  in  such  action  shall  give  notice  in 
writing,  that  he  intends  to  dispute  such  matters  or  any 
of  them/'  The  act  never  meant  that  the  depositions 
should,  under  all  circumstances,  be  conclusive  evidence 
of  a  petitioning  creditor's  debt,  but  merely  that  they 
should  be  admissible  for  as  much  as  they  profess  to 
attest,  and  the  party  is  not  precluded  from  adducing 
other  evidence.  Unless  it  was  intended  by  the  act  to  ex- 
clude all  other  evidence  besides  the  depositions,  •'—which 
clearly  it  was  not,  —  the  petitioning  creditor's  debt  in 
this  case  has  not  been  established* 


COOPKlt 

Machin. 


BuRROUGH  J.  I  decided  at  Nisi  Prius  on  the  lan- 
guage of  the  act  of  parliament,  which  is  very  peculiar^  and 
which  never  intended  to  make  the  proceedings  under  the 
commission  conclusive  evidence  of  all  the  facts  essential 
to  constitute  a  bankruptcy.  No  debt  appears  on  the 
face  of  the  depositions  produced  at  the  trial,  nor  was 
any  established  by  additional  parol  testimony. 

Rule  discharged. 


Vol.  I. 


Gg 
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^'^  3-  Savage  v.  Hall. 

hckkier,  who.     T  T  P^^  examination  of  one  of  the  bail  in  this  ease^  it 

appeared,  he  lived  in  lodgings,  but  that  he  paid 
part  of  the  rent  and  taxes  of  a  house  occupied  by  his 
partner  as  a  tea-dealer. 

Pell  Seijt.  opposed  his  Justification,  on  the  ground 
that  he  was  not  a  householder. 

But  the  Court  referred  to  Hemming  v.  Plenty  (a),  in 
which  the  circumstances  were  similar,  and  the  bail  was 

Allowed. 

(a)  xJ.  JIf.  519. 


Heath  v.  Harris, 


Bail.    Notice    ^OTICE   of  justifying  bail  was  given   for  the  fld 
tej  MOM.  ^^  Februatyi  which  was  a  dies  ncng  on  the  bail  pre- 

senting themselves  this  day,  the  officer  of  the  court  ob- 
jected, that  the  notice  ought  to  have  been  for  the  third* 

Cross  Serjt.,  for  the  bail,  observed,  that  in  such  case 
the  bail  bond  might  have  been  assigned,  and  that  in  the 
King's  Bench  a  justification  on  the  third  would  have 
been  regular  under  such  circumstances. 

The  Court,  however,  refused  to  allow  the  bail,  but 
offered  to  give  time  on  a  proper  affidavit  being  filed. 


IN  TKR  4n  k  5th  Ykar  ot  GEO.  IV.  4Si 
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HoLMESi  Administrator  of  Holmes,  v.  Murcott.      ^'^*  ^' 

A  FTER  verdict  at  the  Ijent  assizes,  IS23,  and  before  Where  De- 
jadement  was  eatered  up,  the  Defendant,  in  this  ^'H!^**  '^ 

^  yerciict  ap- 

cause,  gave  the  PlaintifF  notice  that  he  intended  to  apply  pUed  for  his 
Co  the  Insolvent  Debtors'  Court  for  his  discharge,  under  discharge 
Ihe  Insolvent  Debtors'  act.     That  court,  on  the  24th  of  solvent  Debt- 
Jime^  1828,  adjudged  him  to  eighteen  months  imprison-  on'  Act,  and 

ment  for  fraud,  "  at  the  suit  of  some  one  or  more  of  his  wai  aaitenccd 

to  eighteen 
creditors.^     In  October  last  the  Plaintiff  died,  and  ad-  months  im- 

ministration  was  taken  out  of  his  effects,  but  after  the  prisonin^^t : 
verdict  no  further  proceedings  were  taken  against  the  j^oueh  no 
defendant,  the  rule  of  this  court   being,  that  after  a  further  pro- 
prisoner  has  given  notice  of  his  intention  to  apply  for  f^^"^f 
a  discharge  under  the  insolvent  debtors'  act,  he  shall  the  death  of 

not  be  superseded  by  reason   of  a  plaintiff's  forbear-  the  Plaintiff 

J  .     .   1  .  ..I  1  J       did  not  entitle 

mg  to  proceed  against  him,  until  some  rule  or  order  ^j^^  Defend- 

shall  be  made  in  the  cause  by  this  court,  or  one  of  the  ant  to  be  dls- 

judffes  thereof.  f!»»^f^  ** 


his  suit. 


Vat^han  Seijt  had  obtained  a  rule  nisi  to  discharge 
the  insolvent  out  of  custody,  at  the  suit  of  the  present 
Plaintiff,  on  the  ground  that  the  suit  had  abated  by  the 
death  of  the  intestate,  and  that  the  rule  of  Court,  and 
the  order  of  the  Insolvent  Debtors'  Court,  could  only 
apply  where  a  suit  was  still  pending. 

Cross  Seijt,  for  the  administrator,  relied  on  the  rule 
of  Court,  and  contended,  that  the  administnitor  was  a 
creditor,  entitled  to  detain  the  Defendant,  under  the 
order  of  the  Insolvent  Debtors'  Court 
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Lord  GiFFOKD  C.  J.,  after  stating  the  facts,  said. 
The  Defendant,  by  giving  notice  of  his  intention  to 
come  up  under  the  insolvent  debtors'  act,  rendered  it 
unnecessary  for  the  Plaintiff  to  take  further  proceedings, 
that  being  the  very  object  of  the  rule  of  Easterj  3  G»4. 
After  this  the  Plaintiff  died,  but  administration  was 
regularly  taken  out,  and  the  administrator  became  one 
of  the  Defendant's  creditors.  It  has  been  urged  that  this 
suit  abated  by  the  death  of  the  Piaintifl^  and  perhapsf 
strictly  speaking,  this  was  so ;  but  the  rule  of  EasUTf 
3  G.  4.  having  rendered  it  unnecessary  for  the  Plaintiff 
to  proceed,  and  it  not  being  necessary  to  detention  under 
the  insolvent  debtors'  act,  that  a  party  should  be  in 
custody  under  execution,  we  think  the  rule  whidi  has 
been  obtained  in  this  case  must  be  discharged. 


The  rest  of  the  Court  concurred. 

Rule  discharged  accordingly. 
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Saltoun.  and  Others,  Executrix  and  Executors      ^'*'^* 
of  Simon   Eraser  the   Elder,   deceased,   v. 
HousTOUN  and  Others,   Executrix  and  Ex- 
ecutors of  James  Henry  Houstoun,  deceased,- 
who  survived  Simon  Eraser  the  Younger. 


^PHE   Plaintifis   declared  in  covenant   upon   an   in-  By  indenture 

denture,  which  being  set  out  on  oyer,  appeared  to  *>^cen  5.  i^., 
have  been  entered  into  on  the  29th  of  Aprils  1808,  be-  first  part, 
tween  Simon  Fraser  of  the  first  part,  the  Honourable  -^.F.,  junior, 
Simon  Frasa\  grandson  of  the  first^named  Simon  Fraser^  p^^^  ^^^ 
of  the  second  part,  and  James  Henry  Housioun  of  the  /•  H.  H.  on 
third  part;  and,  after  reciting  thatiS.JFl  the  grandfather,  ?^    "Im^' 
had  for  several  years  carried  on  the  business  of  a  general  that  S.F.t 
merchant,  and  that  it  had  been  then  lately  agreed  be-  ^^^9  should 
tween  S.  F.  the  grandfather,  &  JP.  the  grandson,  and  business  and 
J.  H.  H,f  that  S.  F.  the  grandfather  should  retire  from  the  S»  F.,  junior, 
business,  and  that  5.  F.  the  grandson  and  J.  H.  H.  should  ^^J^'  ^\ 

become  copartners  therein  upon  the  terms  thereinafter  ners ;  that  the 

capital  em- 
pbyed  should  be  369000A,  24>ooo/.  of  which  S.  F.f  senior,  should  advance  for  S*  F.t 
junior,  and  12,000/*  was  to  be  advanced  by  J.  H,H»  The  deed  then  proceeded, 
**  And  whereas  an  account  of  all  the  debts  of  S,  F,f  senior,  in  his  bunness  of  merchant, 
has  been  this  day  taken,  and  the  balance  in  his  favour  amounts  to  38,033/4  ami  vjbere^ 
as  it  bos  been  agreed  by  and  between  S.  F.,  jeniorf  S-  B^^junior^  and  J.H.  H.,  that 
the  <wbole  of  the  debtj  and  credits  o/S,  F.,  senior f  shall  be  received  and  paid  by  S.  F, 
junior f  and  J*  H,  H.,  and  that  the  baUmce  of  38,033/.  shall  be  accounted  for  and  paid 
by  them  in  manner  hereinafter  mentioned ;  and  S.  F.9  senior,  by  indtoture,  hath 
assigned  the  debts  and  credits  to  them,  this  indenture  further  witnesseth  that  it  is 
agreed,  that  in  consideration  of  x2,coo/.  paid  to  S.  f*.,  senior,  by  J.  H.  A,  and  for 
raising  24,ooo/.»  as  S.  F^  junior's  share  of  the  capital,  the  sum  of  36,000/.,  part 
of  the  38i033/.>  is  to  be  retained  by  S*  F.,  junior,  and  J.  H,  /f.,  and  the  remaining 
3033/.  paid  to  S.  F.,  senior,  by  instalments,  at  six,  tu-elve,  and  eighteen  months ; 
and  if  any  of  the  debts  shall  prove  bad,  the  loss  shall  be  borne  by  S,  F.,  junior,  and 
J,H.H.y*  Held,  that  this  deed  amounted  to  a  covenant  by  5.  F.,  junior,  and 
J.  H.  H.  to  pay  the  debts  due  from  S,  F.,  senior,  in  his  business,  at  the  date  of  the 
indenture* 
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mentioned,   witnessed,   that    for   effectuating  the  said 
agreement,  and  in  consideration  of  the  mutual  trust  and 
confidence  which  S.  F.  the  grandson  and  «7.  H.  H.  had 
and  reposed  in  each  other,  each  of  them,  the  said  S.  F. 
the  grandson,  and  J.  H.  /£,  for  himself^  his  heirs,  exe- 
cutors, and  administrators,  did  covenant  with  the  other 
of  them,  his  executors  and  administrators,  mutnally  by 
that  indenture  in  manner  following :  (that  is  to  say)  that 
they  S.  F.  the  grandson   and  J.  H,  H.  would   become 
and  remain  copartners  as  general  merchants  for  the  term 
of  ten  years,  to  be  computed  from  the  day  of  the  date  of 
that  indenture,   that  the  capital  of  the  copartnership 
should  consist  of  36,000/.,  24,000/.  of  which  should  be 
advanced  in  manner  thereinafter  mentioned,  by  &  JP.  the 
grandfather,   as  the  proportion  of*  S.  F.   the  grandson, 
and  1 2,000/.  should  be  advanced  by  J.  H,  H.  in  manner 
thereinafter  mentioned,  as  his  proportion,  and  that  the 
whole  of  the  capital  of  the  copartnership  should  remain 
in  the  business,  and  that  neither  of  the  copartners  should, 
during  the  copartnership,  be  at  liberty  to  draw  out  any 
part   thereof:    the  indenture  then   proceeded,    ^'  And 
whereas  an  account  of  all  the  debts  and  credits  of  &  JP. 
the  grandfather,  in  liis  business  of  general  merchant,  bath 
been  this  day  taken,  and  the  balance  in  his  favour  amounts 
to  38,033/.  35.  bd. ;  and  "ivhereas  it  hath  been  agreed^  hf 
and  between  S.  F.  the  grand fatha-^  S.  F.  the  grandsoriy  and 
J.  H.  H.,  that  the  whole  of*  the  said  debts  and  credits  of  S.  F. 
the  grandfather  shall  be  received  and  paid  ly  S.  F.  the  grand" 
soHi  and  J.  H.  H. ;  that  the  balance  of  38,033/.  3^.  5d. 
shall  be  accounted  for  and  paid  by  them  in   manner 
hereinatler  mentioned ;  and  that  for  the  better  enabling 
them  to  call  in,  collect,  and  receive  such  credits,  S.  JR 
the  grandfather,  by  an  indenture  of  assignment,  bearing 
even  date  with  that  indenture,  hath  assigned  the  same 
unto  S.  F.  the   grandson    and   J.  H.  H. ;"    and   then 
further  witnessed,  that  it  was  thereby  agreed,  by  and 

between 
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between  S.  F.  the' grandfather,  S.  F.  the  grandson,  and       1824. 
J.  H.  H.J  that,  in  consideration  of  12,000/.  unto  him,     saltoun 
&  F.  the  grandfather,  in  hand  paid  by  J.  H.  J7.,  as  his  v. 

share  of  the  coital,  and  finr  raising  24,000/.,  the  pro-    Houstouk. 
portion  of  5.  JP.  the  grandson,  of  such  capital,  the  sum 
of  3^000/.,  part  of  the  sum  of  38,0832.  3<.  5d,  the  ba* 
lance  of  the  debts  and  credits  of  &  F.  the  grandfathery 
should  be  retained  and  kept  by  them,  &  F*  the  grandson 
and  J,  H,  //.,  as  their  capital  or  joint  stock,  and  should 
belong  to  them  in  the  following  proportions,  (that  is  to 
say)  24,000/.,  part  thereof,  to  S.  F.  the  grandson,  and 
)  2,000/.,  the  residue  thereof,  to  J.  H.  //. ;  and  it  was 
also  further  agreed  between  5.  F,  the  grandfather,  &  F. 
the  grandson,  and  J.  H.  H.,  that  2,033/.  35.  Sd.  being 
the  remainder  of  the  balance  of  the  debts  and  credits  of 
&  F.  the  grandfather,    should   be  paid  by  5.  JP.  the 
grandson  and  J,  H.  iFf.,  unto  8.F.  the  grandfather,  his 
executors,  administrators,  or  assigns,  by  equal  instal- 
ments, at  the  end  of  six,  twelve,  eighteen,  and  twenty- 
four  months  from  the  date  of  that  inUoiture,  but  without 
interest ;  and  it  was  thereby  further  agreed  and  declared 
between  the  parties  thereto,  that  in  case  any  of  the  debts 
so  assigned  to  &  F.  the  grandson,   and  J.  H.H^  by 
&  F.  the  grandfiuber,  should  thereafter  prove  bad  and 
not  recoverable,  the  loes  should  be  borne  by  S.  JF*.  the 
grandson  and  J.  H.  H> ;   and  it  was  thereby  agreed  be* 
tween  the  copartners,  that  the  joint  trade  or  business 
should  be  carried  on  under  the  name  and  firm  of  *^  The 
Honourable  Simon  Frcaer  and  Company,"  and  that  each 
of  them  and  their   respective  executors  and  admini- 
strators, should  during  the  copartnership,  and  at  the 
determination  thereof,  have  and  enjoy  a  several  share 
and  right,  titles  and  interest  o^  in^  and  to  the  said  joint 
stock,  and  all  profits  arising  therefrom,  in  the  proportion 
following ;  &  F.  the  grandson  in  and  to  two-third  parts 
thereof,  and  J.  H*  H.  in  and  to  one-third  part  thereof, 

G  g  4  and 


436 


CASES  IN  HILARY  TERM 


1 824. 


Saltoun 

v. 
HousrouN. 


and  bbould  and  might  accordingly,  upon  or  at  the  end 
of  the  copartnership,  receive  and  take  his  and  their  re- 
spective parts,  shares,  and  proportions  of  the  joint  stock 
and  profits  to  his  and  their  own  use,  without  any  benefit 
of  survivorship :  then  followed  the  detailed  stipulations 
usual  in  copartnership  deeds,  as  to  tlie  mode  in  wludi 
the  partnership  concerns  should  be  conducted. 

The  second  count  of  the  declaration,  in  addition  to  the 
indenture  just  described,  set  out  another  of  the  same 
date,  by  which  Simon  Fraser  the  grandfather  assigned 
and  transferred  to  Simon  Fraser  the  grandson,  and  James 
Henry  Houstozm^  all  and  every  the  debts  due  to  Simon 
Fraser  the  grandfather,   referred  to  in  the  abovemen* 
tioned  deed,  and  specified  in  a  schedule  appended  to 
the  deed  of  assignment,  and  then  averred  that  there  were 
no  deeds,  instruments,  or  writings  between  the  parties,  in 
regard  to  the  matters  in  the  two  indentures  mentioned, 
save  the  two  indentures,  and  that  they  contained  the 
whole  of  the  agreement  between  the  parties,  relative  to 
the  debts  and  credits  of  Simon  Fraser  the  grandfiither. 
Both  counts  of  the  declaration,  after  ailing  a  cove- 
nant by  James  Henry  Houstoim  and  Simon  Fraser  the 
grandson,  to  pay  the  debts  of  Simon  Fraser  the  grand- 
fether,  and  averring  the  death  of  James  Henry  Hous' 
iouHi  and  of  Simon  Fraser  the  grandson,  assigned  for  a 
breach,  that  Simon  Fraser  the  grandson  and  James  Hemy 
Houstoun,  in  their  respective  lifetimes,  and  James  Henry 
Houstoun  in  his  lifetime,  after  the  death  of  Simon  Fraser 
the  grandson,  whom  he  survived,  and  the  Defendants' 
executrix  and  executors  as  aforesaid,  had  not,  nor  had 
any  or  either  of  them,  paid  the  debts  of  Simon  Fraser 
the  grandfather,  owing  by  him  in  his  business  of  a  ge- 
neral merchant,  on  the  2i^th  of  Aprily  1808;   and  that 
in  default  thereof,  the  Plaintifis,  as  executrix  and  exe- 
cutors as  aforesaid,  had  paid  in  respect  of  those  debts 
} 0,051/.  \5s.  3d.    Demurrer  and  joindei*. 

Taddy 
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Tad^  Serjt)  in  support  of  the  demurrer.  It  may  be 
adipitted  that  where  the  intention  of  parties  is  clear,  a 
covenant  may  be  collected  from  any  part  of  a  deed,  and 
may  be  couched  in  any  form  of  expression.  Here, 
neither  in  the  situation  of  the  parties,  nor  in  the  lan- 
guage of  the  deed,  can  any  intention  or  covenant  be 
collected  that  the  defendants  or  the  intestate  were  to  pay 
the  debts  of  &mon  Fraser^  the  grand&thcr :  not  in  the 
situation  of  the  parties,  for  it  would  be  absurd  to  suppose 
that  HousiouUf  who  was  interested  only  to  the  amount  of  a 
third  in  the  partnership  concern,  should  take  upon  himr 
self  a  liability  to  the  extent  of  all  tlie  debts  contracted 
previously  to  his  becoming  a  partner ;  —  not  in  the  lan« 
guage  of  the  deed,  because  there  is  no  express  covenant 
for  any  such  liability,  no  time  specified  within  which 
the  debts  are  to  be  paid,  nor  any  expression  from  which 
it  can  be  inferred  that  Houstoun  has  rendered  him- 
self responsible  to  such  an  extenU  The  language  of  the 
recital  refers  to  a  past  time^  and  to  another  and  separate 
parol  agreement.  It  is  quite  consistent  with  the  lan- 
guage of  the  deed  and  the  declaration,  that  the  grand* 
father's  debts  might  have  been  paid  under  the  provisions 
of  this  parol  agreement ;  and  as  the  rest  of  the  deed 
contains  verba  de  pnesenti^  for  instance,  as  to  the  cove- 
nant to  pay  the  grand&ther  2033^,  the  recital  neither 
can  be  nor  was  intended  to  be  available  for  the  purposes 
of^the  present  action.  A  >  mere  recital  of  a  debt  under 
seal  will  not  make  it  a  specialty,  Lacon  v.  Mertins{a)^ 
and  although  it  should  be  collected  from  the  recitals  that 
the  Defendant  was  to  pay,  yet  it  is  no  where  provided  by 
this  deed  that  he  shall  do  so :  there  might  have  been  a 
prior  separate  agreement  for  the  payment  of  those 
debts,  although  the  declaration  avers  that  there  was 
|ionc  at  the  time  of  the  execution  of  the  indentures  be- 
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sides  what  was  contained  in  the  indentures,  and  in  such 
a  case  the  recital  will  not  constitute  a  covenant.  Qetay 
V.  Read  (a),  Montague  v.  Bath  (i}« 

nOj^fy  Seiju,  for  the  Plaintiff.  Where  it  can  be 
understood  from  the  deed  to  have  beoi  the  intention  of 
the  party  to  bind  himself  by  any  agreement,  a  covenant 
may  be  collected  from  the  whole  of  the  deed  taken  toge- 
ther, or  from  any  form  of  expression  in  any  part  of  iu 
The  cases  to  this  effect  are  almost  innumerable,  but  the 
following  may  be  particularly  noticed :  Deerifig  v.  'Flar^ 
rington  (c),  Russell  v.  Guhcell  {d)j  P&rdage  v.  Q^  {e\ 
Brice  v.  Carre,  (/)  Seddm  v.  Senate  {g\  Duke  rfSU  Al^ 
bans  y.  Ellis  {h).  Year  Book,  14  if.  8.  15.  Further 
than  this,  the  courts  have  gone  great  lengths  in  extract* 
ing  and  eliciting  covenants  from  the  various  parts  of  a 
deed,  whcre^  perhaps,  the  parties  were  not  aware  that 
they  were  subjecting  themselves  to  an  action  of  eova* 
nant ;  as  in  the  obvious  instances  of  tbc'  constmcdon  put 
on  the  words  cbdt,  demisij  concessit  and  this  applies  to 
the  argument,  that  the  part  of  the  deed  from  which  it  is 
sought  to  charge  the  present  Defendant  is  in  the  past 
tense.  That  it  was  the  intention  of  the  parties  that  the 
Defendant  should  be  so  liable  there  can  scarody  be  any 
doubt,  for  why  should  Shnan  fW»«r,  the  grand&tber, 
assign  all  his  credits  to  the  Defendant  and  his  partner, 
if  these  latter  were  not  to  give  something  in  the  shape 
of  an  equivalent,  by  discharging  the  debts.  As  to  the 
proportions  in  which  they  should  respectively  do  this, 
and  the  amounts  of  their  several  interests,  that  was  a 
matter  of  arrangement  between  themselves,  with  which 
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the  grandfather  had  nothing  to  do.  With  respect  to  the 
covenant  being  extracted  from  the  recital,  there  are  many 
cases  in  which  it  iias  been  expressly  detennaiied  that  the 
the  language  of  a  recital  may  constitute  a  covenant, 
Severn  v.  Clark  {a)^  Graves  v.  White  (6),  HoUis  v. 
Carr  (c),  Barfbot  v.  FresfmeU  {d).  The  rules  of  pleading 
are  more  strict  than  the  construction  of  deeds,  because 
in  pleading  the  parties  are  adverse,  and  yet  many  of  the 
most  material  averments  in  pleading  come  under  a 
*<  whereas;*'  as  in  trespass,  case  for  an  escape,  &c. 
The  present  is  one  entire  transaction,  the  whole  of 
which  may  be  collected  from  the  deed,  and  where  that 
is  the  case  it  is  not  allowable  to  go  into  extrinsic  evi- 
dence to  shew  another  agreement  on  the  same  subject, 
Meres  v.  AnseU  {e\  Mayer  v.  Eoerth  {/),  Old  v.  Kin/,  (g) 
In  Geofy  v.  Read  the  words  which  it  was  sought  to  con* 
strue  as  a  covenant  were  merely  a  condition  and  limit- 
ation of  a  lease.  Lacon  v.  Merlins  only  decided  that 
the  recital  of  a  debt  in  an  indenture  does  not  make  it  a 
specialty ;  and  Montague  v.  Bath  turned  on  the  effect 
of  a  recital  which  misrecited  a  deed  and  a  wilL 
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TadA/  having  replied] 


LoBD  OiFFORD  CL  J.  delivered  judgment.  His  is  an 
action  (^covenant  by  the  executrix  and  executors  of  Simon 
Fraser^  against  the  representatives  o(  James  Henry  Hous^ 
ioun.  The  declaration,  after  setting  out  a  deed  between 
SimonFraserj  described  as  tbegrand&ther  on  the  firstpart, 
Simon  Eraser  the  grandson  on  the  second  part,  and  James 
Henry  Houstoun  on  the  third  part,  alleges  a  covenant, 
by  which  Simon  Fraser  the  grandson,  and  James  Henry 


(a)  %  Leon.  i%%- 

{6)  X  JSq.  Cos*  Abr,  Portions* 

(r)  %  Mod,  87. 

(d)  3  Keb.  465. 


{e)  3  WiU,  »75. 
(/)  4  Camb.  N.  P.  C.  la. 
(g)  K.  B.  Hit.  r.  1824.9  not 
yet  reported. 
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Hotisioufij  did  thereby  for  themselves,   their  executor% 
and  administrators,  covenant,  promise^  and  agree  to, 
and  with  the  said  SiTrum  Fraur  the  grandfather,  amongst 
other  things,  in  manner  following,  that  is  to  say,  that 
the  whole  of  the  debts  and  credits  of  the  said  Simon 
Praser  the  grandfather  should  be  received  and  paid  by 
them,  the  said  Simon  Fraser  the  grandson  and  Jama 
Henry  Houstotm  ;  it  then  states  the  death  of  James  Henry 
Houstoun  and  the  breach  of  this  covenant     The  second 
count  difiei*s  from  the  first  only  in  setting  out  the  deed, 
by  which  Simon  Fraser  the  grandfather  assigned   his 
credits  to  Simon  Fraser  the  grandson  and  James  Henry 
Houstoun.     To  this   declaration,  the  defendants,  afler 
having  the  deed  set  out  on  oyer,  demur,  and  the  ques- 
tion is,  whether  upon  the  whole  of  the  deed  the  Court 
can  collect,  on  the  part  of  Simon  Fraser  the  grandsoa 
and  James  Henry  Houstounj  the  covenant  with  which 
they  are  charged.     It  is  admitted,  that,  in  order  to  con- 
stitute a  covenant,  it  is  not  necessary  the  word  *<  cove^ 
nant"  should  be  expressly  employed,  and  if  it  were 
necessary  to  refer  to  cases  in  support  of  so  clear  a  po- 
sition, I  might  mention  Stevitison*8  case,  (a)     There,  in 
debt  upon  bond,  the  condition  was,  that  whereas  the 
Plaintiff  had  covenanted  with  the  Defendant,  that  it 
should  be  lawful  for  the  Defendant  to  cut  down  wood 
for  fire-boot  and  hedge-boot,  without  making  any  waste 
or  cutting  more  than  necessary ;  and  the  Plaintiff  as- 
signed the  breach  in  that  covenant,  that  the  Defendant 
had  committed  waste  in  felling  wood,  &c.  and  the  con- 
dition was  to  perform  all  covenants  and  agreements; 
and  exception  was   taken,  because  that  the  condition 
ought  to  extend  but  unto  covenants  to  be  performed  on 
the  part  of  the  lessee;  yet  the  exception  was  not  al- 


(tf )   I  Leon,  324. 


lowed, 
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iowed,  ^*  for  it  is  the  agreement  of  the  lessee^  although        1824. 

it  be  the  covenant  of  the  lesson"  „     "  " 

Saltoun 

The  same  principle  was  laid  down  in  HoUis  v.  Carr^  v. 

where  Finch  Lord  Chancellor  says,  "  there  are  many    Houstoun. 
cases  where  words  will  make  a  covenant  because  of  the 
agreement,   when   the  general    words    of  ^^  covenant, 
grant,"  &c.  are  wanting :   as,  ^^  yielding  and  paying" 
will  make  a  covenant.     And  he  held,  that  articles  of 
agreement  reciting  an  intended  marriage,  covenanting 
to  settle  a  jointure    in    consideration   of  a  marriage 
portion,  and  concluding  thus,  ^^  and  it  is  hereby  agreed 
that  a  fine  shall  be  levied  to  secure  the  payment  of  the 
said  portion,"  amounted  to  a  covenant  to  levy  the  fine. 
In  order,  therefore,  to  decide  the  present  case,  we  must 
look  with  great  accuracy  to  the  instrument  before  the 
Court,  to  see  what  are  the  expressions  which  have  been 
employed  by  the  parties,  and  what  those  expressions 
will  include.     It  appears  that  the  business  of  a  merchant 
had  been  carried  on  to  a  great  extent  by  Simon  Fraser 
the  grandfather.     It  was  agreed  that  he  should  retire ; 
that  Simon  Fraser  the  grandson  and  James  Henry  HouS' 
ioun  should  carry  on  the  business  as  paitners ;  and  that 
a  capital  should  be  advanced  for  this  business  in  the 
jmanner  mentioned  in  the  deed ;  and  then  comes  that 
part  of  the  instrument  on  which  the  present  question 
turns,  ^^  And  whereas  an  account  of  all  the  debts  and 
credits  o[S.F*  the  grandfather,  in  his  business  of  ge- 
neral merdiant,   hath  been   this  day  taken,  and   the 
balance  in  his  favour  amounts  to  38,033/.  Ss*  5(L ;  and 
whereas  it  hath  been  agreed  by  and  between  &  F.  the 
^rand&ther,  S.  F.  the  grandson,  and  J.H.  /f.,  that  the 
whole  of  the  said  debts  and  credits  of  S.  F.  the  grand- 
fiitber  shall  be  received  and  paid  by  5.  F*  the  grand- 
son and  J.  H.  i/.,  and  that  the  balance  38,033/.  S^.  SeL 
shall  be  accounted  for  and  paid  by  them  in  manner  here- 
inafter mentioned;  and  that  for  the  better  enabling 
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them  to  call  in^  collect,  and  receive  such  credits,  5.  F. 
the  grandfather,  by  an  indenture  of  asrigqment  bearing 
even  date  witli  these  presents,**  (this  indenture  is  set 
out  in  the  second  count,  and  qipears  to  be  a  deed  of 
transfer  to  Simon  Fraser  the  grandscxi  and  Jamn  Hemry 
Houstounj  of  debts  due  to  iS^fiioii  Prater  Che  grandfiuher,) 
<*  hath  assigned  the  same  unto  &  F,  the  grandson,  and 
J.  H.  H,  Now  this  indenture  further  witneasecb,  that 
it  is  hereby  agreed  by  and  between  &  F,  the  grand* 
&ther,  &  F.  the  grandson,  and  J.  if.  i£,  that  in  con- 
sideration of  1 2,00(tf  unto  him,  &  F.  tho  grand&ther,  in 
hand  paid  by  J.  H.  if.  as  his  share  of  the  capital,  and 
for  raising  24,000/.  the  proportion  of  &  JR  the  grand- 
son, of  such  capital,  the  sum  of  86,0002.9  part  of  the  sum 
of  S8,0S8iL  8i.  5/L,  the  balance  of  the  debts  and  credits 
of  &  JP.  the  grandfather,  shall  be  retained  aad  kept  by 
them,  &  F.  the  grandson  and  J.  H.  JFf.,  as  their  capital 
or  joint  stock,  and  shall  belong  to  them  in  the  following 
proportions,  (that  is  to  say,)  24,000/.  part  thereof  to 
&P.  the  grandson,  and  12,000/.  the  residue  thereof  to 
JmH.H*;  and  it  is  also  further  agreed  between  S^F. 
the  grandfather,  &  F.  the  grandson,  and  «7.  H.  /7.,  that 
2033/.  Ss.  5</.  being  the  remainder  of  the  balance  of  the 
debts  and  credits  of  &  jP.  the  grandfather,  shall  be  paid 
by  &  F.  the  grandson  and  J.  H.  i£,  unto  5.  F.  the 
grandfather,  his  executors,  administrators,  or  assigns,  by 
equal  instalments  at  the  end  of  six,  twelve,  e^teen,  and 
twenty-four  months  from  the  date  of  these  presents,  but 
without  interest;  and  it  is  hereby  further  agreed  and 
declared  between  the  parties  hereto,  Aat  in  case  any  of 
the  debts  so  assigned  to  S.  F.  the  grandson  and  J.  H.  H^ 
by  &  JP.  the  grandfather,  shall  hereafter  prove  bad  and 
not  recoverable,  the  loss  shall  be  borne  by  S.  F.  the 
grandson  and  JI H,  //."  The  deed  contams  many  pro- 
irisions  which  do  not  bear  on  the  present  question,  btft 
wlate  to  the  mode  in  which  the  business  was  to  be 

IS  carried 


IN  THC  4tu  &  5th  Years  of  GEO.  IV. 


44i 


^carried  on.  Now,  what  was  the  object  which  the  parties 
had  in  view  by  this  instrument  ?  The  elder  Fraser^  who 
was  about  to  retire  from  business,  engages  to  relinquish 
it  to  the  younger  Fraser  and  Houstoun,  and  he  relin- 
quishes it  without  a  stipulation  for  any  compensation ; 
a  balance  is  struck,  and  it  is  found  that  there  is  due  to 
him  a  sum  of  more  than  58,000^  He  says  in  effect,  I 
will  assign  all  this,  you  shall  take  both  credits  and  debts, 
and  account  to  me  for  the  'whole  in  a  manner  pointed 
out  by  the  deed;  Houstoun  shall  advance  12,000/.  to- 
wards the  capital  to  he  employed  in  carrying  on  the 
business,  and  24,000/.  out  of  the  balance  due  to  me 
shall  remain  in  it  on  the  part  of  Simon  Fraser  the 
younger.  Then,  as  many  of  the  credits  might  turn  out 
unproductive^  there  is  an  express  provision,  that  the 
loss,  if  any,  should  fall  on  the  two  partners,  that  is^  that 
it  should  come  into  the  general  account  of  the  trade, 
and  that  the  balance  of  2033/.  should  be  accounted  for 
to  the  grandfather.  There  is  nothing  unreasonable, 
that  after  the  grandfather  bad  assigned  all  the  credits, 
the  partners  should  take  upon  tliemselves  the  discharge 
of  all  the  debts ;  but  whether  unreasonable  or  not,  they 
take  this  upon  themselves  by  express  provision,  and  not 
under  a  mere  recital,  as  it  has  been  contended  on  the 
part  of  the  Defendant.  The  deed  states,  ^^  it  has  been 
agreed  that  the  whde  of  the  debts  and  credits  of  Simon 
Fraser  the  grand&ther,  shall  be  received  and  paid  by 
Simon  Fraser  the  grandson  and  James  Henrjf  Houstoun ;" 
and  there  is  an  express  covenant,  that  they  shall  pay  to 
the  grandfisither  the  balance  of  2038/.  For  the  Defend- 
ant, it  is  contended  that  this  passage  is  a  mere  recital  <^ 
a  separate  parol  agreement,  according  to  the  terms  of 
of  which  it  had  been  agreed  the  debts  should  be  paid; 
and  that,  although  this  supposed  recital  might  perhaps 
fofnisk  evidence  in  support  of  another  action,  it  does 
not  amount  to   any  stipulation    by  which   Houstoun 
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rendered  hiroselfliable  to  the  debts  under  the  instrument 
now  put  in  suit.  The  Court,  however,  must  look  at  the 
whole  of  this  instrument,  and  if  they  find  it  contains  a 
clear^  agreement  to  do  any  act,  whether  in  the  way  of 
covenant,  provision,  or  even  exception,  then  it  is  clear 
that  an  action  of  covenant  may  be  maintained  on  the 
instrument.  So  looking  at  this  instrument,  and  con* 
sidering  the  nature  of  the  subject-matter,  we  think 
there  is  that  which  amounts  to  the  covenant  which  has 
been  correctly  stated  in  the  declaration,  and  that  the 
Plaintiffi  are  entitled  to  recover. 


•  « 


Park  J.  No  one  can  read  the  words  ^<  And  whereas 
an  account  of  all  the  debts  and  credits  of  the  said  &  F. 
the  grandfather,  in  his  said  trade  or  business  of  a  general 
merchant,  hath  been  thb  day  taken,  and  the  balance 
in  favour  of  the  said  S.  F.  the  grand&ther  amounts  to 
the  sum  of  38,0S3Z.'35.  5d.  And  whereas  it  has  been 
agreed  by  and  between  the  said  S.  F.  the  grandfiMlier, 
and  &  F.  the  grandson,  an^  J.  H.  //.,  that  the  whole  of 
the  said  debts  and  credits  of  the  said  S*  F.  the  grand- 
father shall  be  received  «nd  paid  by  the  said  S.  F.  the 
grandson  and  J.  H.  //.,  and  that  the  said  balance  of 
38,033/.  35.  Sd.  shall  be  accounted  for  and  paid  by 
them  in  manner  hereinafter  mentioned  f  and  have  any 
doubt  that  it  was  the  intention  of  the  parties  that  Simon 
Fraser  the  grandson  and  James  Henry  Houstoun  should 
pay  the  debts  of  Simon  Fraser  the  grand&ther.  If  we 
were  to  hold  otherwise,  they  would  receive  aU  the 
credits,  and  yet  be  under  no  obligation  to  furnish  any 
consideration  for  such  a  benefit.  As  to  the  argument, 
that  it  would  be  a  hardship  that  a  partner  who  is  bene- 
fitted only  to  the  extent  of  a  third,  should  pay  all  the 
debts,  that  is  a  hardship  which  applies  to  all  cases  of 
partnership,  and  is  a  matter  which  the  partners  must 

arrange 
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«ari:ange  among  tbeooKlv^  but  whiqh  cannot  affect  tbp 
claim  on  the  part  af  the  grandfath<^r. 

BuBROUGH  J.  Th(s  i^reement  which  appears  in  the 
lajiguage  of  the  dco^  must  have  been  entered  idto  after 
the  account  of  the  grandfather's  concerns  had  been 
.taken;  why  are  we  to  presume  a  separate  and  inde- 
f)ende;njt  parol  agreement  unconnected  with  this  ?  The 
M^hole  was  one  transaction^  and  it  must  be  intended  that 
•the  agreement  specified  in  the  deed  with  respect  to  the 
.payment  of  tlie  debts  was  part  of  that  transaction,  an<l 
equally  binding  on  the  parties  as  a}l  the  r.est  of  it. 

Judgment  for  the  Plaintiff. 
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F^B.  7, 


^HIS  was  an  action  on  two  policies  of  insurance. 

The  first  was  dated  25th  of  January,  1820,  and 

w^  effected  on  the  ship  Neptune^  valued  at  8000/.,  for  a 

.voyage  ^*  at  and  from  London  to  New  South  Wales  and 

'  Fan  Diemen*8  Land,  the  Easi  Indies,  Easl  India  islands^ 

Persia,  and  elsewhere,  with  liberty  to  touch  and  call  at 

.  all  port$,«nd  places  on  this  or  the  other  side  of  the  Cape 

4jf  Good  Hope,  u^til  her  arrival  at  her  final  port  of  dis- 

chturge  in  Europe ^^      The  ^cond  policy  was  on  the 

.freight  of  the  ship  Neptune ;  it  was  dated  on..the  16th 

q[  January,  1 821,  and  was  effected  for  the  sum  of  4000/,, 

the  tisk  commencing  ^^  at  and  from  the  tcrjmination  of 

.her  outward  voyage  ot  New  South  Wales  and  Fan  Die^ 


Where  a  fthip 
was  so  shat- 
tered in  a 
storm  that  . 
upon  survey 
it  was  found 
the  expence 
of  repairing 
her  would  far 
exceed  her 
original  value, 
and  the  cap- 
tain having  ' 
sold  her  band 
fide  for  the 
benefit  of  all 
concerned^ 
the  purchaser 
fthortl]r  after- 
as  justified  the 


wards  broke  her  up :  Held,  that  this  was  such  an  urgent  necessity 
sale. 

The  Maurititu  is  not  iu  the  £ajt  Mwf  nor  an  Indian  island.      ^  ^  .>^^     ^^^*-^ 


Vol.  I. 
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metis  Landj  to  her  ports  of  discharge  and  loading  in 
Indioj  the  East  Indian  islands,  and  during  her  stay  aiid 
loading  there,  to  her  final  port  of  discharge  in  Purape!* 
The  cause  was  tried  before  Burrough  J.  at  GuildkaUj 
when  the  Plaintiff  called  several  witnesses,  from  whose 
testimony  it  appeared  that  the  Nephoie  sailed  from 
England  in  the  beginning  of  1820,  with  convicts  for 
New  South  Walesj  having  previously  undei^ne  a  snrvqr 
by  the  government  officers  appointed  for  that  purpose. 
She  performed  her  outward  voyage  well,  and  having 
discharged  her  convicts,  she  sailed  to,  Suraba^  where 
she  took  in  a  cargo  of  rice,  which  she  carried  lo  the 
island  of  Mauriiiusj  where  she  discharged  the  cai^ 
and  was  unloaded  to  her  very  keel.  The  rice  vras 
found  to  be  perfectly  free  from  damage,  and  on  a  sur- 
vey being  had,  the  ship's  bottom  was  found  to  bo  cpiite 
dry,  and  in  every  respect  the  vessel  appeared  sound  and 
seaworthy.  Having  taken  in  a  cargo  at  the  island  of 
Mauritius  she  set  sail  for  Ewvpe ;  at  the  time  of  her 
making  land  at  Algoa  Bay^  the  weather  became  very 
bad,  and  after  that  period  she  encountered  a  gale,  whidi 
continued  incessantly  until  she  arrived  at  Symcnd^s  Bay. 
When  she  nearcd  that  port  she  was  in  such  a  state  that 
the  captain  was  obliged  to  fire  guns  of  distress  in  ooose- 
quencc  of  which  the  inhabitants  sent  out  assistance^  and 
the  ship  was  brought  into  port.  She  was  immediotdy 
surveyed,  but  the  extent  of  her  damage  could  not  be 
ascertained,  as  she  had  a  full  cargo  on  board.  She  was 
therefore  unloaded,  and  surveyed  a  second  time,  when 
the  surveyors,  among  whom  was  an  agent  otUcydSf 
upon  the  captain's  applying  for  advice,  recommended 
that  she  should  be  sold,  as  the  expence  of  repairing  her 
would  much  exceeed  her  original  value.  The  captain, 
acting  under  this  advice,  and  being  ignorant  of  the  in- 
surance efiected  on  her,  sold  the  ship  and  some  part  of 
the  cargo  which  had  been  damaged,  for  about  11002., 

•4  and 
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Vaughan  Seijt,  on  a  fome^  clay»  had  obtained  a  rule 
to  shew  cause  why  that  .yerdict  should  not  be  wt  :wid9 
and  a  new  trkd  gmi^ed,jQn  the  two  olnjftetiops  take^  4t 
the  trial.  ,.   ^ 

•  •  ■  .  ■  ....  ',  , 

PaK  3eot«  now  shewed  cafoae  against  the  ^rnle.  There 
18  one  4iitiBetion  between  the  eircnmstanoss  of  this  oaso 

H  h  2  and 


€Qd  l&wig^  tYanshif^^od  the  remainder,  be  irelatned  to  -^^f - 
Europe*  No  estunate  of  the  cxpence  of  repairing  was 
given  in  evidence ;  but  it  was  proved  that  the  persons 
who  had  bought  the  vessel  on  speculation  hAd,  after  « 
monlh,  brought  her  round  to  Taih  'JBajff  where  she 
could  have  been  oomplejtclj  repaired,,  but  finding  that 
course  to  be  unadvisable  on  account  of  the  damage  she 
had  Sustained)  they  broke  her  up.  The  Defimdant 
contended  at  the  trial  that  the  captain  4iught  to  have 
repaired  at  any  expenoe  less  than  tbe  value  insured,  and 
that  he  wss  entitled  to  a  verdict  on  the  second  pi^Uiigr* 
as  the  island  ofthe  Mauritius  was  not  an  LtdioH  island 
within  the  terms  of  the  insurance.  To'supporlb..t|k^ 
Ifitter  part  ofthe  defence^  he  called  a  witness  from,  the 
Easi,  L^dia-^ioutef  who  said  he  apprehended,  that  in.phy:- 
eical  googri^hy,  the  Mnuriihn  roust  be  cpnsidevcd  as  an 
AJrkan\dtakA  bdanipng  to  the  Mmhfgasear  Ar^^bg^elago. 
Hie  Plaintiff's  witnesses  had  previqusiy,  on  erosiheiEr- 
aminalioii,  stated  that  it  was  generally-considered  as^sln 
IndumyAmi*  'The  lea^qijl  Judge'4eft  it  to  the  jury  to 
:€ayy  whether' they  tboiigbt the «ap(ei|iJQ8tified  inseUing 
the  vessel  under  the  i^ircueisMuice^  which  had  been 
proved,  and  told  them,  tliat  if  ,tl^  thought  the  sclera 
matter  of  nepessily.  th^ .miwt  find  for  the  Plaiptii]^.  }^ 
also  lef^  them  to  consider  of  the  evidtoco  which: 'Ipd 
been  cfiared  rdatin^  to  tW Jt£|f<ri/«r». being,. or  pt^t^Afi 

.:  The  juiyy relumed  a  geneml  verdiGt£>r  tbf^  Plaintiff^ 
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vettigate  the  numerous  cascis  on  the  8ubject«  lUidt^ 
Darby  {a),  the  case  of  the  Qraittuiine{h\  Idle  v.  7%r 
iZ(^a/  jEjmtA.  .ilssur.  Comp.  (c),  JS^'d  ▼•  Hemiom  {iU  <^' 
others*  This  principle  may  be  clearly  laid  down,  tfast 
a  sale  can  only  be  permitted  in  case  of  urgent  neeenty, 
that  it  must  be  hon&Jlde  for  the  benefit  of  aH  cancemcd» 
and  must  be  strictly  watched.  Nothing  now  can  im- 
peach  the  correctness  of  this  prindplei  and  the  only 
question-  here  \%  did' the  evidence  establish  that  urgent 
necessity  ?  The  jury  have  come  to  the  conclusion  that 
it  did ;  and  after  hearing  the  notes  of  the  karned  Jti^ge 
who  presided,  I  am  of  the  same  opinion.  The  ressel 
was  seaworthy  when  she  left  the  Matfritha ;  after  that, 
and  before  she  reached  the  Cape^  she  encountered  a 
severe  storm,  and  with  the  utmost  difficulty  succeeded 
in  making  St/mofuTs  Bay  ;  there  she  underwent  a  first 
survey,  with  her  cargo  on  board,  and  as  the  survey  under 
thotte  circumstances  was  necessarily  incomplete,  she  re- 
ceived a  second,  when  it  was  ascertained  she  conld  not 
be  repaired  at  Symond^B  Bay.  The  captain  applied  to 
Uoydi  agent,  and  by  his  advice,  and  for  the  benefit  of 
all  concerned,  sold  the  vessel.  The  purchaser,  after  a 
month  had  elapsed,  succeeded  in  bringing  her  round  to 
Tabic  Bay^  but  to  shew  the  state  she  was  in,  he  did 
not  attempt  to  repair,  but  broke  her  up  at  once.  On 
these  facts,  I  think  a  ease  of  urgent  necessKy  has  been 
made  out.  It  is  not  disputed  tliat  the  sale  was  bona 
Jidc  J  and  it  is  dear  that  it  was  for  the  benefit  of  all 
concerned.  I  agree  that  it  is  not  sufficient  to  shew  that 
the  sale  was  bond  Jlde  and  for  the  benefit  of  all  ocm- 
cemcd,  unless  it  be  also  shewn  that  there  was  urgent 
necessity  for  its  being  resorted  to,  but  that  having  been 
satisfactorily  proved  in  the  present  instance,  the  verdict 
cannot  be  disturbed  on  that  ground. 


(a)  io£/7j/>I4j*  » 

{d)  3  R$b»  Mm.  Rfp»  240. 


(0  3  J5.  Moorcfiis^ 
(//)  3  A  C^  A  147. 


With 
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With  respect  to  the  policy  on  freight,  it  was  incum- 
bent for  the  Plaintiff  to  prove  that  the  Mauritius  was 
an  island  &liing  within  the  terms  of  the  policy.  Now 
there  can  be  little  doubt  that,  geographically  consideredy 
the  Mauritius  is  not  in  India  or  among  the  Indian 
islands;  and  the  testimony  to  this  point  on  the  part  of 
the  Plaintiff  rested  on  a  single  witnesst  ^bo  said  he  con* 
sidered  the  island  to  be  in  India.  Tbi»  was  met  by  tes* 
timony  on  the  part  of  the  Defendant,  that  it  was  an 
island  belonging  to  the  Madagascar  Archipelago^  and  in 
physical  geography,  part  of  the  district  of  J^ca.  No 
evidence  was  adduced  to  shew  that  it  was  esteemed  Indian 
in  mercantile  acceptation,  and  on  this  part  of  the  case 

the  Court  thinks  the  Plaintiff  has  fiuled.    The  verdict 

« 

must  be  confined  therefore  to  the  policy  cm  the  ship^ 

Verdict  reduced  accordingly. 

N.  B.  —  In  a  subsequent  action  against  another  un-r 
derwriter  on  the  second  policy,  tried  at  the  London 
sittings  after  this  term,  evidence  being  adduced  to  shew 
that  in  mercantile  acceptation,  the  Mauritius  i^  esteemed 
an  Indian  island,  the  jury  found  a  verdict  lor  the  PlaintiC 


1&24. 


ROBERTSOM 
If. 


HiLDYAiu>  12.  Smith* 


Ftb,^, 


/yNSLOW  Serjt.  had  obtained  a  rule  calling  on  the  In^  an  aotiofi 
Plaintiff  to  shew  cause  **  why  a  bill  of  exchanire,  on  ^  ^^  <^ 

"^  ^     exduuige»  the 

on  which  this  action  was  brought,  should  not  be  im-  court  would 

pounded  in  the  hands  of  the  prothonotary,  and  tha  De-  >^  compel 
fendant  be  permitted  to  inspect  it,"  in  order  to  see  ^^  deposit  the 
whether  or  no  it  was  a  forgery.     He  had  suggested  that  bill  in  the 
bonds  weve  conunonly  submitted  in  this  manner  to  the  ^'^  ^^  ^^® 

•^  prothonotary 

for  the  pur- 
pose  of  enabling  the  Defendant  to  inspect  it. 


Hb  4 


inspection 
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inspection  of  the  Defendant ;  and  mentioned  afi  unpub- 
lisbed  case  in  the  Exchequer,  in  which  the  sanie  thing 
had  been  done  in  the  instance  of  a  bill  of  ejtchaitge. 
Bat  cause  being  shewn  by 

Pell  Seijt.,  who  observed  that  the  reason  allegied  fbr 
the  necessity  of  inspection  would  be  matter  cf  defience 
at  the  trial}  the  Court 

Discharged  the  mk. 


fe6,  9i 


George  Simson  v.  John  Cooke  and  Others^ 
Executors  of  William  Peaueth. 


A  bood  by 
whichy  after 
reciting  the 
partnership  of 
-J*  C  and 

-I  •  Lnf  fV»  £^» 

became  surety 
for  such  sums 
as  should  be 
advanced  to 
meet  bills 
drawn  by  J,C» 
and  T.  C,  or 
either  of  them^ 
was  held  not 
to  extend  to 
biUs  drawn  by 
J*  C,  after  the 
death  of  T.  C 


^VHE   Plaintiff  declared  in  debt  on  a  bond  which, 

being  set  out  on  oyer,  was  as  follows : 
•  We,  John  Cooke  and  Thomas  Cooker  both  of  Sunder' 
landf  bankers,  carrying  on  business  under  the  firm  of 
Cooke  and  Co.,  and  William  Peareth^  are  jointly  and 
severally  bound  to  Patrick  Craufwrd  Brvcey  George 
Simson^  and  George  Taylor j  €3^  London^  bankers,  carrying 
on  business  under  the  firm  of  "  Were^  Bruce^  Simson^ 
and  Taylor^*  in  the  penal  sum  of  5000/^  to  be  paid  to 
the  said  P.  C  7?.,  G.  &,  and  G.  T.,  their  attorney,  exe- 
cutors, administrators,  or  assigns,  for  which  |)aymcnt  we 
bind  ourselves  and  each  of  us  by  himself  for  the  whole, 
our  and  each  of  our  heirs,  executors,  and  administratcnrs^ 
by  these  presents  scaled  with  our  seals ;  dated  ISth  of 
Aiigusly  1S05. 

The  condition  of  the  bond  was,  *^  WhereBsJoAn  Cooke 
and  Thomas  Cooke  have  applied  to  P.  C.  Btuce^  G.  Sim- 
son,  and  G.  Taylor,  to  permit  them  the  said  J.  C.  or 
T.  C.J  or  persons  anthorizal  by  them,  to  draw  bills  on 

P.  C  B,. 


iv  th6  4th  *&  Sna  Yejmb  of 


I IV, 
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P.  C  B^  G.  S^wA  (3t.  Tt  for  iheir  adeiepliinoe  atid  fniy- 
nwnt)  thc^;  the  said  «/•  C.  and  T.  C  engagiojg  to  pay  of 
itvnit  CO  the  said  P:C^B%j  Q.  ft,  atid  6.  71  fhfe  amomf 
of  such  bitisi  at  or  bdbre^  the  timd  Meh  biHi^  shall  be^ 
come  respective  due  ^  and  Ir  order  the  better  to  secure 
P#  (X  B9  O*  &r  tod  O.  ^.y  or  any  of  ttiem,  associate 
ornot  with  an/  otlier  person  or  persons  in  t^  stole  or 
any  other  firm  of  business,  the  dae  and  punctual  renrit-^ 
tMce  of  money  Vof  pay  the  biDs  so  te^  be  accepted  by 
thent ;  and  also>  the  payment  of  alt  such  sum  aad  soiois. 
of  money  i»  they  the  said  P^CB.^  G.  &,  and  G.  T. 
shall  advance  for  Ae  waiAJ.C.  aMd  3v  Cly  or  which  nhall 
or  may  be  doe^  ov  owivi^,.  or  payable  to  them  the  said 
R  a  B^  Q.  S^  and  O.  T.  froi^  the  said  J.  C.  and  T.  a 
or  any  m  either  of  them  ut  any  Ume  hereafter,  on  Any 
accoiim  whatiooi^r ;  they  the  ^id  JC  C  and  T.  C.  have* 
agited  to  execute  a  bond  to  P.  C»  A,  G.  /SL,  flfid  G.  7!, 
together  with  WiUiam  P^ateikf  aa  then*  surety,  and  »fr 
oonsideration  -thereof  P.  C  B.i  G.  A,  and  G.  71  hattp 
agreed  to  comply  with  such  request  fer  so  long  a  time 
atf  they   mily  think  propcff :    noM^  the  abote  written 
obligation  ia  tuA  that  if  J.  &  tttd  71  C,  their  execttonr 
and  administratott^  shaM  renrit  to  P.  C.  A,  6.  5.*,  and 
6.  T«y  and  every  of  th€m,  assodatltfd  or  not,  as  aforesaid, 
the  amoimt  of  all  such  sum»  of  mon^y  as  they  J.  C.  and 
T.  C,  or  either  of  theitf^  or  any  ofher  person  ati&o^ 
rized  by  them  or  either  of  th^m,  shaH  or  may  dtaw  oil 
P.  C.  B.f  G.  S^  and  G.  71,  of  My  of  tbem,  associated 
or  otherwise  as  aforesiddj  respectively,  of  madd  p^bfe 
at  Ifaefr  hoase  as  atid  w)iM  the  satoie  HUs  and  noteK 
shall  respectively  biseome  due^  and  also  'shall  ftom  time 
lo  tinie  pay  or  cause  to  be  paid  unto  P.  C.  B.,  &.  5., 
and  G.  T.,  and  every  of  them,  ^sodated  or  not,  as 
aibresadd^  thrff  Md  eaeb  of  their  heirs,  executors^  and 
Administtitttotii,  All  Mi^  snm^  of  motrey  as  slialt  be  paid 
by  tfaeift  or  any  of  iltmf  assoeilrtM  or  not  a9  afbfr^toid, 

respeclivelyi 
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respectively,  for  or  on  account  of  any  note  or  noCes^ 
bill  or  bills  of  exdiange^  which  shall  at  any  time  her^ 
after  be  drawn  by  J.  C  and  T.  C.  or  any  or  either  of 
them,  or  any  other  person  or  pencMis  authorized  hf 
them  and  accq[)ted  by  P.  C.  B^  G.  &,  and  G.  7".,  or  aiqr 
of  them,  associated  or  not  as  aforesaid,  or  made  payaUe 
at  their  hous^  and  also  all  such  sums  of  money  aa 
P.  C  B^  G.  &,  and  G.  T.,  or  any  or  either  of  them,  asso- 
ciated or  not,  as  aforesaid,  shall,  at  any  time  hereafto^ 
pay,  expend,  lend,  or  advance  to  or  for  JC  d  and  T.  C 
or  any  or  either  of  them,  or  which  shall  at  any  time 
hereafter  be  due  to  them,  P.  C.  B^  G.  &,  and  6.  T., 
from  J.  C,  and  T.  C,  on  any  account  whatsoever,  to- 
gether with  iiiterest  for  the  same^  from  the  time  the 
same  shall  be  advanced  and  paid  by^  or  due  and  owiii|^ 
to  them,  the  said  P.  C.  B^  G.&f  and  6.  T.,  or  any  or 
either  of  them,  associated  or  not  as  aforesaid,  after  the 
rate  of  five  per  cenU  per  anmtm^  and  the  usual  and  ao- 
cnstcHued  commission,  costs,  charges,  damages,  and 
expences,  which  shall  at  any  time  hereafter  be  incarred^ 
sufiered,  borne,  paid,  or  sustained  by  P.  C  JB.,  G.  &, 
and  G.  71,  or  any  of  them,  associated  or  not  as  afore* 
said,  and  also  all  such  sums  as  they  shall  or  may  be 
bound,'  or  liable^  or  security  to  pay  for  or  on  account 
of  (7.  C  and  T.  C,  or  any  or  either  of  them,  then  and 
in  such  case  the  obligation  to  be  void,  otherwise  to 
remain  in  fiill  force  and  eflfect 

Various  breaches  were  assigned  under  the  statute^ 
for  non  payment  of  sums  advanced  by  Were  and  Co.  to 
Jo/m  and  Thomas  Cooke  during  their  joint  lives,  and 
to  John  Cooke^  after  the  death  of  Thomas  Cooke. 

The  defendants  pleaded  the  general  issue.  At  the 
trial  of  the  cause  before  Bttrrotsgh  J.,  at  the  London 
sittings  after  Trinity  term  lost,  after  procrf*  of  the  bond, 
which  was  stomped  with  a  *7L  stamp,  it  appeared  that 
the  usual  course  of  business  between  Cooke  and  Co.  and 

Were 
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Were  and  Co.  was  by  Cooke,  and  Co.  drawing  bilb  upon 
Were  and  Co^  and  making  drafts  and  notes  payable  at 
llieir  banking  houses  to  answer  which  CkxAe  and  Co. 
from  time  to  time  remitted  bilb  and  cash  to  Wer€ 
and  Co. 

Thomas  Qxike  died  in  May  1814,  at  which  time  the 
balance  due  from  CotAe  and  Co.  to  Were  and  Co.  was 
119}534/.  After  his  death  the  business  went  on  in  the 
same  way  as  before;  bills  were  drawn  on  Were  and 
Co.,  notes  made  payable  at  their  house,  and  remittances 
were  continued  from  time  to  time  to  the  general  ac- 
count as  it  then  stood,  no  balance  being  struck  and  no 
rest  made.  The  amount  of  the  remittances,  subsequent 
to  the  death  of  Thomas  Cookey  exceeded  119,584/.  but 
cm  the  closing  of  the  concern  in  1816  there  was  a 
balance  of  GSfiOOL  due  from  Cooke  and  Co.  to  Were 
and  Co.  Upcm  these  facts,  a  verdict  was  taken  for  the 
Plaintiff  in  the  sum  of  50002.,  subject  to  the  opinion  of 
the  court  on  these  objections  started  at  the  trial,  and 
afterwards  insisted  on  by 

Bosanquet  Serjt.  who,  in  Mkhadmas  term  last,  ob- 
Uuned  a  rule  for  setting  aside  thb  verdict,  and  entering 
a  nonsuit  instead,  or  for  setting  aside  the  verdict  as  to 
5000L  debt,  and  entering  instead  thereof  a  verdict  for 
one  shilling  dami^es,  on  the  ground.  First,  that  the 
bond,  being  intended  to  secure  a  balance  of  uncertain 
amount,  ought  to  have  had  a  202.  stamp;  secondly,  tliat 
under  the  conditions  of  the  bond  theDefendants  were  not 
liable  for  any  advances  made  by  Were  and  Co.  to  John 
Cooke^  after  the  death  of  Thomas ;  and.  Thirdly,  that 
the  remittances  made  after  the  death  of  Thomas  Cooke 
ought  to  be  first  applied  in  reduction  of  the  balance  due 
at  Thomas  Cook^s  death. 

Vaughafi 
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l>dS4.  Vm^kan  and  Cron  Seijts.  shewed  cause  agiunt  the 

hde.  Firtt,  the  Diefendciiits  bond  is  anterior  to  the 
sCatUte  of  48  O.  S.  c,  149.5  by  wiiich  a  stamp  of  20L  v^ 
itaposed  on  bonds  intended  to  secure  the  payment  of  a 
fluctuating  balance  which  may  exceed  5000^,  and  there 
are  no  words  q>plicaUe  to  such  a  bond  in  the  statute 
44  G.  5.  c.  98.,  the  sum  secured  diearly  meanings  in  the 
language  of  that  act,  the  penalty.  The  case  of  Stoii  t. 
Ab(9pp  (a)  Arose  on  the  48  CL  8.  c.  149.*  and  thcrefeie 
does  not  apply  to  the  present  question ;  and  I^ruestmg 
^•Ing{b)  shews  that  additional  sums  accruiug  m  the 
way  of  interest  need  not,  with  reference  to  the  stamps 
duty,  be  considered  in  computing  the  amomt  of  the 
stAmp  for  the  principal  suai.  Secondly,  by  the  express- 
language  of  the  comfition  the  obligor  was  to  be  liable 
in  respect  of  sums  advanced  to  meet  bills  drawn  by  the 
Cb&SeSf  or  rither  of  them ;  so  long,  therefore^  as  the 
bnnneta  continued  in  the  bands  of  the  CoakeSf  or  ekher 
of  them,  and  there  was  no  partner  introduced,  the 
obligor  was  liable  in  respect  of  any  debt  which  either 
of  them  might  contract  with  Were  and  Co.  There  is  not 
a  word  in  the  condition  which  confines  the  obligor's 
liability,  to  debts  contracted  during  the  joint  Kves  of  the 
Cookesf,  In  Lord  Arlington  t.  Merricke  {e)  the  redCat 
of  th^  bond  baring  stated  that  the  principal  was  ap» 
peihted  deputy  postmaster  for  six  montiis,  h  was  the 
expressed  intention  of  the  parties  that  the  sureties 
should  not  be  liable  beyond  that  time;  but  in  the  pre- 
sent instance  the  supposed  intention  of  the  surety  if 
set  up  m  opposition  to  his  expressed  intention.  Admit- 
ting, however,  that  the  obligor's  liability  is  confined  to 
the  joint  lives  of  the  Caokes^  then,  thirdly,  as  the  coufm 
of  business  between  the  Cdokes  and  Were  and  Co.  was 

{a)  2  Pri€€t  so.         (b)  ^B*l^  jt.  ao4*         (0  ^  Saund,  403* 

for 
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for  the  former  to  draw  bills  Aod  make  notes  psffMe  Ml  i6S4. 
the  house  of  the  lattei^  And  then  to  make  remittances  to 
meet  the  advances  made  in  respect  of  such  bills  and 
i^^tes,  it  is  clear  that  virtually  every  remittance  was 
specifically  appropriated  by  the  Cookes  to  tlischargiiig 
the  sum  advanced  on  the  Jast  set  of  bills  or  notes  pc^ 
ceding  each  remittance :  if  sq^  the  sums  reniitted  sS^x 
ihe  death  of  Tlumas  Cooke  beixig  insufficient  to  xoaet 
the  advances  made  after  his  death,  a  lai;ge  balance  jre** 
ffains  in  respect  -of  debts  incuired  before  hu  jdemb, 
^pon  which  balance  the  obligor  will  be  clearly  liab)^. 

Bosanguet^  in  wapport  of  his  rule.     First,  -ds  .to  ibp 

stamp,  the  case  of  Stxjti  v.  .Mls(^  although  it  arose;  on  a 

,statute  subseyueQit  to  the  date  >Qf  the  bond^  establis)M3^ 

«  iprinciple  which  applies  to  the  stamp  aict  under  whjich 

,this  bond  wassl^npedi  the  j^ciplc  is,  that  the  p^sjL 

sum  mention^  in  the  bond  is  not  4die  ciriterion  ^  the 

amount  of  the  stamp ;   but  that  criterion  can  onl^*  bp 

obtained  from  the  nature  of  the  transaction  between 

Xhe  parties*  .  The  p^al  sum  here  is  5000^  "but  ij^Twas 

intended  to  b|S  a  security  for  a  balance  to  a  much  larger 

lamount ;  .and  if  ^fXt  lought  to  have  ^been  stamped  with  ik 

2€lA  stam{]^  nnder  xbe  jvovisions   of  M(S.a..Ci9d. 

Sched.  A.  —  '^  Bond  given  as  a  security  for  fU{y  sum  ^f 

^oney  exceeding  ^q»060Z.  -*^jD2»"     ThU  is  a  hooA  for 

se^riE^  monej^  and  if  so,  j^ow  ^nuch  ?  bftlafioes  which 

mjght  &x  exceed  J>P0QiL,  the  rpenalty  of  the  bwd».  ;Or 

.even  SOiOOOZ. 

Seoondly,  from  .the  condition  of  the  bond^  it  ^sppears 
»that  the  obligor  consented  to  become  surety  for  .a  firqi 
composed  of  the  two  Cooies.  The  terms  of  the  con- 
dition clearly  import,  that  he  only  proposed  to  render 
himself  liable  for  debts  contracted  by  the  firm  during 
the  joint  iives  of  the  two  partnens ;  and  it  is  most  rea- 
sonable 
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wuiftble  that  his  liability  should  not  be  eKtended  fiirtfaer, 
for  he  might  have  been  induced  to  incur  the  liability  by 
confidence  in  the  prudence  or  management  of  the  de* 
ceased  partner.  From  the  case  of  Lord  ^ilM{g/iNi  t; 
Merricie  {a)  downwards,  there  is  a  series  of  decaabwiy 
and  thqrare  all  collected  in  Westony.  Bar1on{h\i  shewing 
that  the  liability  of  the  obligor  cannot  in  such  a  awr  be 
extended  beyond  the  jdnt  lives  of  the  pafties^  Coring 
whoee  connection  he  engaged  to  become'faontid. 

Tlurdljr,  asswming  that  the  obligor  was  only  liaUe  an 
the  balance  due  at  the  death  of  Thomas  Coakef  tlien^is 
there  has  been  no  specific  appropriation  either  by  Mm 
CookCf  or  Were  and  Co^  of  the  xenuttaiioeB  made  after* 
wards,  as  there  was  not  even  a  balance  stftric  or  a  rett 
made  in  the  accounts  at  the  death  6f  J^amas  CdoiefAt 
remittances  subsequent  to  his  death  must  be  first  applied 
in  discharge  of  the  debt*  of  hmgest  stHuBng.  Bodeithtm 
▼•  PurdkaSi  (c)  Brooke  v*  jBndrr&y.^iI)  Smgtaon  r^Iag^ 
hanL{e)  •'"    '•'.  •...•/■./.    ...?  •      -  z-'-v-^^y 


.■..'.'■'  • 


■•'■•   *'.Tj}. 


Lord  GiFFORD  C.  J.  Tins  is  an  applicatimi  hy>  the 
Defendants  in  this  canse  to  enter  a  nonsuit^  insteadof 
the  verdict  which  has  been  found  Tor  the^Plaintii^  add 
if  he  shall  fiul  in  that  application,  to  vsdaco  Ike  da- 


...I 


mages  to  Is. 

The  success  of  the  first  appKcation  w9l-  depend  on 
the  construction  to  be  put  on  the  44  6«  S.  e^  98»  * .  13ie 
present  suit  has  been  instituted  on  a  bond. entered  inCD 
by  three  persons,  Jokn  and  TKonua  Cooke  and  WStbm 
Pearetkj  in  the  year  1805,  with  a  penAlty  of  5000iL  eon*' 
ditioned  for  the  securing  any  bdance  which  nrigUt 
become  due  from  die  CookeSf  who  were  bankers  at  Am- 
derlandf  to  Were  and  Co.,  bankers,  in  Lonebtif  upon  a 


r )  %  Wms.  Saund^  403* 
j)  4  Taunt.  673- 
/)  %B.bf  j1»  45* 


1; 


Id)  %B.^B.jo. 
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mtming  account  between  them;  ^nd  it  is  oontended,  ]8$4. 
that  this  bond  should  have  had  a  20/.  stamp.  By  the 
44  6.  S.  c.  9.  Schedule  A.,  it  is  enacted,  that  for  every 
bond  given  as  a  security  for  any  snm  of  money  not  ex< 
oeeding  100/.  there  shall  be  a  stamp  of  1/.,  and  so  on 
progressively  mcreasing  in  amoant;  and  the  words  ap- 
plicable to  this  bond  are^  **  exceeding  40002.  and  not 
exceeding  5000/.  —  7L**  There  is  also  an  enactment, 
that  for  a  bond  of  any  kind  whatsoever,  not  otherwise 
charged  in  the  schedule,  or  wholly  exempted  from  duty, 
there  shall  be  npon  any  number  of  words,  not  amount- 
ing to  thirty  common  law  sheets,  of  which  any  such' 
bond  shall  consist,  a  stamp  of  IL  After  the  passing  of 
this  act  it  was  discovered,  that  many  bonds  intended  to 
secure  fluctuating  balances  for  large  sums  of  money,  did 
not  fall  within  its  provisions ;  and  therefore^  by  48  O.  S. 
c.  149.  it  was  enacted,  that  for  a  bond  g^ven  as  a  security 
for  the  repayment  of  any  suin  or  sums  of  money  to  be 
thereafter  lent,  advanced,  or  paid,  or  which  may  become 
due  upon  an  account  current,  —  where  the  total  amount 
of  the  monqr  secured  or  to  be  ultimatdy  recoverable 
thereupon  shall  be  uncertain  and  without  limit,  — « th^ 
^tamp  duty  shaH  be  20L 

I  collect  from  these  words^  either,  that  the  legislature 
thought  that  bonds  of  this  description  had  been  omitted 
in  the  44  G^S.  c.  98.,  or,  that  if  included,  they  must  be 
considered  as  falling  widiin  the  clause  whidi  provides  a 
stamp  on  the  amount  of  the  penalty  in  the  bond,  or 
within  the  clause  which  apportions  the  amount  of  the 
stamp  to  the  number  of  words  osed ;  and  that  they  have^ 
therefor^  in  the  48  6.  3.,  framed  a  new  and  express 
enactmrat,  to  meet  what  was  a  easm  omissus  in  the 
Ae  former  statute.  This  case,  therefore^  is  not  governed 
by  the  decision  in  Scati  v.  AIlsop :  and  it  must  be  taken, 
that  the  stamp  which  .has  been  employed  was  the  ptoper 
stamp. 

But 
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2824.  '  But  a  more  important  queation  inthU  jcaiue.isy  wbj^ 
jther  Ae  Defendants  are  liable  for  advapces  madeto.t]ip 
Sunderland  bankers  after  the  ^deatik  of  Thomas  Omfec 
This  must  turn  on  the  construcUca:!  of  the  instrumeol 
itnelf,  ^wiuch  must  be  most  accurately  loolced  ot  for  that 
purpose.  It  bc^puis  with  the  yeords  '*  We^'Jbio.Cbair 
and  yOkomas  Caok^oi  Sundirlandy  brakeni,  carrying  ca 
business  under  the  iirm  .of  Cooke  and  Q^  and  Wiliiam 
Pearethy  are  jointly  and  severally  bound  tQlhttictCrm^- 
Jw'd  Brwe^  George  Simsot^  and  Gewgp  Taylor^  xjil/m^ 
dof^j  baukecsy  in  tlie  penal  sum  of  50M/.:"  and  xh^ 
laqgnage  of  the  condition  i%  *'*  Whereas  Join  Cooke 
und  Thomas  Cooke  have  applied  .to  P.C.  Bruoe^  G.  Sim^ 
forif,  and  G,  Tayhr^  to  permit  them  the  said  JMm  Cooke 
and  Thomas  Cooke,  or  persons  authorised  by  tfacm,  tp 
draw  bills  on  P.  C.  Bmce,  6.  Simson^  and  G.  Ta^or^  for 
xhsix  acceptance  and  ,payment,  tliey  the  said  «/.  C  and 
T.  p.  .e^gtiging  to  pay  or  xemit  to  the  said  jP.  C.  A, 
JGi. S,,  andC. T. the amDuutof  suchbilk/'~<«  The a^fe 
^written  c^ligalion  is  siicl),  that.if  ^f*. CI  and  TC.  shstt 
remit  .to  P., e.JBi^(S.S.t  andCf/Zl  ,the  fupAoi^nt  pf  aU 
imch  sums  as  they  the  said  Jt  C  and  ^.C^  or  either  of 
them,  or  any  other  person  authprised'by  tfaocai:Or.€^thtf 
jof  them,  shall  draw  on  P.C  J?.,  G. &, and  O.  Zl"*  — 
**  then  and  in  such  case  the  obligation  to  be  void." 

Now  it  appears  that  the  t>bje(:t  .of  tfie  priqqipab  jm 
thb  bond)  and  of  the. surety  iikewisay  wa%  to  secure  t9 
the  London  house  the  advances  U^  might  make  to  the 
jSmiderland  hous^  con^tuted  as  it  then  wa^  of  t^  two 
partner^  John  and  Thomas  Cooke,  in  order  U>  ^tend 
the  .bond  beyond  thi9»  it  ought,  as  against  the  surttgr,  to 
appear  .  expressly  that  he  proposed  to  render  himself 
liable,  in  respect  of  advances  made  to  the  survivor.  If 
such  was  his  intention,  why  were  not  some  such  words 
as  the  following  inserted ;  '^  at  whatever  time  such  bills 
shall  have  been  drawn,  whether  during  the  partnership 

or 
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or  afterwards;"?  without  the  addition  of  any  such  ex-  1824. 
pression  the  words  *^  or  either  of  them"  must  be  con^ 
fined  to  the  acts  of  either  of  them  during  the  coportner- 
ahip.  If  it  had  been  intended  to  extend  the  acts  of 
*^  either  of  them"  beyond  the  copartnership,  such  in- 
tention ought  expressly  to  have  appeared.  A  principal 
motive  for  William  PearetK%  joining  as  a  surety  might 
have  been  an  opinion  entertained  by  him  as  to  the  io- 
t^ity  and  discretion  of  the  deceased  partner ;  and  if 
he  had  been  requested  to  have  extended  his  liability  be- 
yond the  life  of  that  gentleman,  he  might  have  refused  to 
do  so.  So,  with  respect  to  the  liability  of  his  own  repr&> 
aentatives,  he  might  have  been  willing  to  charge  them 
during  the  life  of  Thomas  Ceokeyhut  not  afterwards. 

The  only  remaining  question  is,  whether  on  the  evi- 
dence adduced  at  the  trial,  any  part  of  the  balance  due 
from  Cooke  and  Co.  at  the  time  of  the  death  of  Tkomtu 
Cooke  is  still  due.  Now  at  the  time  of  his  death  no  rest 
or  distinction  was  made  in  the  accounts,  but  they  still 
went  on  as  if  nothing  had  happened,  and  the  remittances 
subsequent  to  the  death  of  Thomcig  Cooke  are  more  than 
sufficient  to  cover  the  balance  then  due.  Several  coses 
have  been  referred  to,  particularly  that  of  Bodenham  v. 
PurchaSj  which  establish  it  as  a  principle,  that  where  a 
debtor  mak^s  no  specific  appropriation  of  a  sum  remit- 
ted to  account,  the  creditor  is  bound  to  apply  it  in  liqui- 
dation of  the  earliest  balance  due  from  the  debtor.  That 
principle  applies  here,  and  it  was  for  the  interest  of  all 
parties,  that  the  remittances  subsequent  to  the  death  of 
Thomas  Cooke  should  be  applied  first  in  liquidation  of 
the  old  balance.  The  rule,  therefore,  must  be  made  ab- 
solute by  the  reduction  of  the  verdict  to  U.  damages. 

Park  J.     The  case  of  Scott  v.  AUsopp  does  not  apply 

in  the  present  instance^  because  the  stamp  duty  required 

Vol.!.  li  in 
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1S$4.       in  that  case  had  not  been  imposed  when  ibis  bond  wi^ 
executed. 

As  to  the  construction  of  the  bond,  there  are  drcum- 
stances  which  are  decisive  of  the  intention  of  the  parties 
to  confine  the  operation  of  it  to  debts  contracted  during 
the  joint  lives  of  the  two  Cookes.  From  the  language 
of  the  condition  it  is  apparent  that  the  distinction  be> 
tween  an  extended  and  a  confined  liability  was  perceived 
and  attended  to ;  for  the  obligees  are  empowered  to  make 
advances,  whether  associated  as  they  then  were,  or  not; 
but  the  expression  associated  or  not  is  entirely  dropped, 
when  mention  is  made  of  the  parties  who  are  to  draw 
upon  the  obligees ;  so  that  when  the  obligor  consented 
to  become  liable  for  bills  drawn  by  J.  and  T.  Cooke^ 
or  either  of  them,  the  words  **  associated  or  not**  hav- 
ing been  carefully  omitted,  *<  either  of  t/iem**  can  only 
apply  to  acts  done  by  either  of  them  during  their  part- 
nership. Hie  case  of  Weston  y.  Barton^  which  decided 
that  a  surety  who  had  bound  himself  as  security  to  meet 
advances  to  be  made  by  a  certain  set  of  obligees,  was 
not  liable  in  respect  of  advances  made  afler  one  of  tlie 
obligees  had  ceased  to  compose  part  of  the  firm,  applies 
still  more  strongly  with  respect  to  a  suretyship  for  debts 
to  be  contracted  by  several  obligors.  The  language  of 
Mansfield  C.  J.  —  "  It  is  very  probable  that  sureties  may 
be  induced  to  enter  into  such  a  security,  by  a  confidence 
they  repose  in  the  integrity,  diligence,  caution,  and  ac- 
curacy of  one  or  two  of  the  partners,"  is  peculiarly 
applicable  where  the  confidence  reposed  is  with  reference 
to  the  contracting  of  debts.  Where  a  father  and  a  sou, 
for  instance,  are  connected  in  partnership,  it  is  very 
natural  that  a  surety  who  might  be  willing  to  answer  for 
the  acts  of  the  father,  might  hesitate  to  become  respon- 
sible for  the  son  alone. 

With  respect  to  the  appropriation  of  the  sums  remit- 
ted afler  the  death  of  Thomas  Cookcj  this  case  differs 

from 
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from  the  case  of  Simpson  v.  Ingham^  in  which  there  was  1824. 
a  rest  and  settlement  of  the  accounts ;  but  even  there 
the  court  held,  that  in  the  absence  of  any  specific  ap- 
propriation, the  sums  remitted  after  the  rest  in  the 
accounts,  ought  first  to  be  applied  to  the  liquidation  of 
the  old  balance.  Here,  much  more  than  was  sufficient 
for  that  purpose  was  remitted  after  the  death  of  Thomas 
Cooke^  so  that  as  to  the  reduction  of  damages  the  De- 
fendants are  entitled  to  make  their  rule  absolute. 

BuRRouoH  J«  If  there  were  any  ground  for  the  ob- 
jection on  the  score  of  the  stamp,  the  act  of  48  G.  3. 
c.  149.,  would  have  been  altogether  unnecessary.  As  to 
the  construction  of  the  bond,  when  I  look  at  the  condition 
I  entertain  no  doubt ;  if  it  had  been  intended  that  the 
surety  should  be  liable  for  debts  contracted  after  the 
death  of  one  of  the  CookeSf  the  language  of  the  con- 
dition ou^t  to  have  been  more  explicit.  As  it  stands, 
the  rule  for  the  reduction  of  damages  must  be  made  ab- 
solute. 

Rule  absolute  accordingly. 


li  2 
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^'*-  »o-  DoDiNOTON  «;•  Hudson, 


An  attach-        J/'AUGHAN  and  Taddy  Soijts.  shewed  caoae  against 

sued  aeainrt  a  **  '*"^®  obtained  by  Pell  Seijt.  for  an  attachment 
Defendant  for  against  the  Defendant,  for  disobedience  of  an  order  of 
nt^  commence   court,  to  reinstate  the  PlaintiflTs  premises   forthwith. 

tng  within  '  *^  ^ 

four  days  (at  The  affidavit  on  which  the  rule  had  been  obtained  stated, 
the  end  of  ^y^g^i  ij^^  Defendant  had  taken  no  steps  to  comply  with 
the  attach-  ^®  order,  although  four  days  had  elapsed  since  it  had 
ment  was        been  served. 

moved  for,)  j^  appeared  also,  by  affidavit,  and  it  was  urged  on 

with  an  order   the  part  of  die  Defendant  against  the  issuing  of  the 

of  court,  attachment,  that  it  would  take  three  weeks  to  reinstate 

which  it 

would  have      ^^^  Plaintiff's  premises,  and  that  the  attachment  ought 

taken  him        not  to  be  moved  for  till  those  three  wedcs  had  elapsed. 

three  weeks  to 
complete. . 

Sed  per  Curiam.     The  attachment  is  not  required 

because  the  Defendant  has  not  completed,  but  because  he 
has  not  even  commenced,  a  compliance  with  the  order  of 
the  court.  If  you  could  show  that  you  had  made  a  be- 
ginning, the  rule  would  not  be  made  absolute.  As  no 
excuse  is  offered,  the  attachment  must  issue. 

Rule  absohite. 
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1824. 


Cannan  and  Others  v.  Meaburn  and  Others.       Feb.  t%. 


'^PHIS  was  an  action  upon  the  case  brought  by  the  In  ^  section 

Plaintiflfe,  who  had  by  their  agents  shipped  72  oS^Vor*^'"^ 
chests   of  indigo  on  board  the  iMdy  Banksj  at  Cal'  damage  tut- 
adta,  bound  for  London^  against  the  Defendants,  the  }**"*i^^* 
owners  of  that  ship,  whereof  Isaac  Vallance  was  the  laden  on  board 
master.  his  thipy  the 

The  declaration   stated,   that  the  Plaintiffi,  at  the  ^?^^  ^^^ ., 
special  instance  and  request  of  the  Defendants,  delivered  responsible 
to  them  72  chests  of  indigo,  of  the  value  of  7000/.,  to  ^^^"^  ^^^    , 

,  completion  of 

be  carried  by  the  Defendants,  in  and  by  a  certain  ship  ^^  voyage  is 
of  the  Defendants,  called  the  Ladjf  Banks,  from  Calcutta  prevented  by 
to  London,  and  there  t6  be  delivered  to  the  Plaintifik,  ^*  ^°^  ^ 
for  certain  freight  to  the  Defendants  in  that  behalf,  the  ship,  is  the 
dangers  and  accidents  of  the  seas,  and  navigation  of  what  V!"^  of  the 
kind  soever,  save  risk  of  boats,  so  far  as  ships  are  liable  ^^^^  ^f  ^^\^^ 
thereto,  excepted ;  that  the  Defendants  received  the  same  ^nd  the 
accordingly  for  such  purposes ;  that  although  no  dangers  f!^^^?^  Z 
and  accidents  of  the  seas  or  navigation  of  any  kind  what-  would  have 
soever  prevented  the  safe  carriage  and  conveyance  and  ^™^  ^^^ 
delivery  of  the  said  goods  and  merchandises  as  afore-  her  voyage, 
said,  the  Defendants  not  regarding  their  duty  in  that  "ot  the 
behalf,  did  not  nor  would  carry  and  convey  the  said  f^j^^"  ^,1^.^. 
goods  and  merchandises  from  Calcutta  to  London,  but  lated  on  at  the 
wholly  neglected  and  declined  so  to  do,  and  on  the  con-  c"*^™«?ce- 
trary  thereof  they  wrongfully  carried  the  said  goods  and  voyage, 
merchandises  to  the  island  of  Mauritius,  and  there  left 
the  same,  and  that  the  same  there  became  wholly  lost 
to  the  Plaintiffi. 

The  goods  were  shipped  at  Calcutta,  under  a  bill  of 
lading  in  the  usual  for^. 

lis  The 
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1824. 


Cannan 

Meaburn. 


The  Lady  Banks  had,  when  she  sailed  from  Calcutta^ 
a  full  cargo  on  board,  of  sugar,  saltpetre^  indigo,  and 
other  articles,  shipped  on  account  of  various  persons, 
who  had  agreed .  to  pay  certain  freights,  in  the  bills  of 
lading  thereof  mentioned,  there  being  no  charter-party 
or  other  contract  for  the  voyage,  and  the  freight  of  all 
the  goods  so  shipped  would  have  amounted  to  20001., 
if  the  goods  had  arrived  in  London^  and  had  been  there 
delivered  according  to  the  terms  of  the  difierent  Ulls  of 
lading.  The  ship  sailed  from  Calcutta  on  the  21st  De^ 
cember^  \  820,  and  anchored  in  Madras  roads  on  the  29tii 
of  the  same  month,  where  she  met  with  a  gale  of  wind, 
from  which  she  sustained  considerable  injury ;  she  after- 
wards put  into  Trificomaleey  in  the  island  of  Ceylon^  to 
repair  the  damage  she  had  sustained,  and  the  captain 
there  sold  bags  of  sugar,  part  of  the  cargo,  and 

which  belonged  to  the  Defendants ;  part  of  the  proceeds 
of  this  sugar  was  applied  in  the  repairs  of  the  vessel, 
and  the  remainder  of  the  proceeds  were  remitted  by  the 
captain  to  the  Defendants.  The  ship  sailed  from  TWii- 
comalee  on  the  1 7th  Fdiruarjfj  and  in  the  progress  of  her 
voyage,  by  tem[x»tuous  weather,  became  very  leaky,  and 
COO  bags  of  sugar  were  necessarily  thrown  overboard,  to 
enable  her  to  reach  a  port  of  safety.  The  ship  reached 
the  Mawitius  on  the  2^1  th  of  March  in  considerable 
distress,  and  with  part  of  the  cargo  damaged.  Soon 
after  the  arrival  of  the  ship  at  the  MauritiuSf  the  captain 
petitioned  the  Vice-Admiralty  Court  for  a  survey,  and 
the  cargo  was  discharged  and  deposited  in  warehouses. 
The  whole  of  the  cargo  then  on  board  the  vessel  (except 
140  chests  of  indigo  and  30  casks  of  tallow)  was  de- 
{^)osited  in  one  warehouse,  and  the  140  chests  of  indigo 
and  30  casks  of  tallow  were  deposited  in  another  ware- 
house ;  a  fire  took  place  a  few  days  after  the  cargo  had 
been  landed,  which  consumed  the  sugar,  saltpetre,,  and 
all  other  parts  of  the  cargo,  except  the  140  chests  of 

indigo 


IN  THE  4th  &  5th    YkABS   OF   GEO*    IV. 


4t(i7 


indigo  and  the  80  casks  of  tallow*  The  ship  was  after- 
wardsy  without  any  knowledge  or  privity  of  the  Defend- 
ants, sold  by  public  auction,  after  protest  of  abandon- 
moit  by  the  captain,  and  she  was  repaired  by  the  pur- 
chaser in  the  month  of  t^^  following.  The  140  chests 
of  indigo  and  the  SO  chests  of  tallow  were  afterwards 
also  sold  by  public  auction,  by  th^  registrar  of  the  Vioe^ 
Admiralty  Court,  without  any  knowledge  or  privity  of 
the  Defendants.  The  action  was  brought  to  recover  the 
value  of  72  chests  of  indigo,  part  of  the  above  140 
chests. 

/At  the  trial  it  was  contended,  on  the  part  of  the  De- 
fendants, that  as  ship-owners,  they  were  not  bound  to 
repair  the  ship,  nor  were  they  bound  to  forward  the 
indigo  and  tallow  by  another  vessel,  and  that  they  were 
not  answerable  for  the  acts  of  the  captain  afl^r  the  sale 
of  the  ship :  his  authority  as  master  (as  they  contended) 
having  then  ceased,  and  the  sale  of  the  remaining  cargo 
being  his  tortious  act.  Tlie  Chief  Justice  left  it  to  the 
jury  to  consider,  whether  the  ship  ought  to  have  been 
^  repaired,  and  whether  the  captain  could  have  forwarded 
the  goods  by  another  vessel;  and  held,  that  the  De- 
fendants, as  owners,  were  answerable  for  the  acts  of  the 
captain,  if  the  ship  could  have  been  repaired  or  the  goods 
could  have  been  transhipped.'  The  jury  found  a  verdict 
for  the  Plaintiffs  generally,  and  stated,  that  they  found 
both  of  the  above  points  in  the  affirmative.  It  was  then 
agreed  that  the  amount  of  the  damages  should  be  settled 
by  a  barrister. 

The  Defendants  contended,  before  the  referee,  Uiat 
under  the  53  G.  S.  c.  159.  they  were  not  liable  beyond 
the  value  of  the  ship  and  freight ;  and  upon  this  point 
the  referee  thought  they  were  correct. 

The  next  question  that  arose  was,  admitting  the  case 
to  be  within  the  statute,  when  was  the  value  of  the  ship 
to  be  taken  ?  whether  at  the  time  the  cargo  was  put  on 
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board  her  at  Calctdtay  or  at  the  time  the  cause  of  action 
arose,  viz»  the  period  when  the  captain  abandoned  the 
voyage  at  the  Mauritius^  at  which  tiroe^  from  the  damage 
the  ship  bad  sustained^  the  value  was  considerably  re- 
duced. The  referee  thought  that  the  value)  at  the  time 
when  the  Plaintifis'  cause  of  action  arose  by  the  abanr 
donment  of  the  voyi^e  at  the  MaurithiSj  was  the  proper 
value,  and  awarded  accordingly,  but  stated,  that  if  he 
were  wrong,  the  verdict  ought  to  lie  increased,  by  the 
addition  of  2500k 

« 

The  remaining  question  was,  as  to  the  amount  of 
what  freight  the  owners  of  the  ship  were  answerable^ 
whether  the  whole  freight  of  the  goods  tak^i  on  board  at 
CaladtOj  or  only  the  freight  of  the  140  chests  of  indigo 
and  30  casks  of  tallow?  The  Plaintifis  contended^  tbtf 
they  were  entitled  to  claim  the  freight  of  the  whole  cargo; 
and  the  Defendants,  on  the  other  hand,  contended,  they 
were  liable  only  to  the  extent  of  the  freight  of  the  140 
chests  of  indigo  and  SO  casks  of  tallow.  The  referee 
was  of  opinion  the  Defendants  were  liaUe  only  to  the 
extent  €ji  the  freight  of  the  140  chests  of  indigo  and 
the  SO  casks  of  talk)w,  and  he  allowed  to  that  extent 
only,  but  stated,  that  if  he  were  wjrong  in  this,  then  the 
damages  ought  to  be  increased  by  the  farther  sum  of 
1900;. 


Taddi/  Seijt.  accordingly  obtained  a  rule  nisi  to  in* 
crease  the  damages  to  that  extent 


Faughan  Serjt.  shewed  cause  against  the  rule.  By  the 
53  G.  3.  c.  159.  5. 1.  the  owners  are  not  to  be  chaffed 
with  any  loss  arising  from  any  act,  neglect,  matter,  or 
thing  done,  omitted,  or  occasioned  without  their  fault 
or  privity,  further  than  the  value  of  the  ship,  and  the 
freight  due  or  to  grow  due  for  and  during  the  voyage. 

The 
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The  case  of  Wilson  v.  Dickson  (a)  has  decided  that  the 
value  of  the  ship  is  to  be  estimated  at  the  time  of  the 
loss,  and  the  principle  of  that  decision  expressly  applies 
to  the  freight.  If  the  ship  liad  arrived  in  England^  llOL 
would  have  been  all  the  freight  due  for  the  voyage,  after 
the  disasters  that  were  encountered.  The  5S  G*  3.  and 
the  preceding  statutes  of  7  G.  2.  c*  15.  and  26  G.  d. 
c.  86^  were  intended,  in  case  of  ship  owners,  and  to 
limit  their  responsibility,  but  they  will  be  liable  beyond 
what  is  required  by  the  law  of  any  other  country, 
if  they  are  to  pay  to  the  extent  of  freight  which  they 
can  never  receive. 


Toddy  Seijt.  contrd.  The  freight  ought  to  be  calculated 
at  the  sum  which  the  freighters  were  charged  at  the  com* 
mencement  of  the  voyage.  For  where,  as  in  the  present 
instance^  there  has  been  a  jettison,  all  the  prc^rty  con- 
tributes in  a  general  average  to  every  one  who  has  sus- 
tained a  loss,  and  among  other  losses,  that  of  the  owner's 
freight  is  always  repaired,  as  appears  by  a  statement 
of  a  general  average  accoimt  in  AbboU  on  Shippings  (b) 
So  with  respect  to  the  goods  sold,  as  the  proceeds  of  the 
sale  reached  the  consignees,  it  must  be  considered  the 
same  thing  as  if  the  goods  themselves  had  arrived ;  and 
if  90f  the  ship  owners  are  entitled,  out  of  these  pro- 
ceeds, to  freight  pro  ratd  itineris.  The  freight  due  on 
the  voyage,  therefore,  must  be  that  which  the  ship  could 
have  earned  if  no  peril  had  intervened,  and  for  which 
the  owner  is  entitled  to  contribution  on  a  general  average. 
If  the  law  were  otherwise,  the  owner  might  divest  himself 
of  all  responsibility,  by  fixing  the  time  of  his  loss ;  he 
might  throw  all  the  goods  overboard,  or  burn  them  aUt 
and  then  claim  to  be  exempt  from  charge  on  the  amount 
of  freight     Wilson  v.  Dickson  is  a  decision  in  &vour  of 


(a)  %B.id  J.%. 


{b)  4th  id.  p.  37S« 
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the  Plaintiffs;  for  the  court,  in  putting  an  interpretation 
on  tiie  53  6.3.,  did  not  confine  themselves  to  the  literal 
acc^>tation  of  the  words  ^^  grow  due^*'  and  award  to  the 
Plaintiff  only  in  respect  of  such  sums  as  the  owner 
should  receive  for  freight  at  the  end  of  the  voyage,  but 
they  held  him  liable  to  the  extent  of  what  he  had  re- 
ceived in  advance,  although  it  could  not  be  said  that 
money  so  received  was  due^  or  to  grow  due  for  the  voy- 
age. So  here  the  Plaintiff  is  equally  liable  for  what  is 
charged  on  account,  at  the  commencement  of  the  voy- 
age. The  statute  means,  that  all  sums  shall  be  brought 
into  account,  which  the  owner  is  at  any  time  in  a  capacity 
to  charge^  in  respect  of  the  voyage.  By  another  section, 
the  owner's  responsibility  in  respect  of  the  amount  of 
freight  is  limited  to  what  shall  accrue  within  six  months 
of  the  loss.  But  this  clause  would  be  usdess  if  the 
value  were  at  all  ev^its  to  be  estimated  at  the  time  of 
the  loss. 

Cw.  ado.  ouU. 


Lord  GriFFORD  C.  J.  now  delivered  the  judgment  of 
the  Court ;  and,  after  stating  the  case,  proceeded : 

This  was  a  motion  to  increase  the  damages,  with  re- 
ference to  the  amount  of  freight  in  respect  of  which  it 
is  contended  the  owner  is  liable;  and  it  has  been  argued, 
that,  under  the  53  6.3.  c.  159.,  the  whole  freight 
chargeable  in  respect  of  goods  put  on  board  in  Indioj  is 
the  criterion  by  which  the  damages  in  this  case  ought 
to  be  ascertained.  The  53  6.  3.  enacts,  <^  that  no  per- 
son or  persons  who  is,  are,  or.  shall  be  owner  or  owners, 
or  part  owner  or  owners  of  any  ship  or  vessel,  shall  be 
subject  or  liable  to  answer  for  or  make  good  any  loss 
or  damage  arising  or  taking  place  by  reason  of  any  act, 
neglect,  matter,  or  thing  done,  omitted,  or  occasioned 
without  the  fault  or  privi^  of  such  owner  or  owners, 
which  may  happen  to  any  goods,  wares,  merchandise, 

or 
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or  other  things  laden  or  put  on  board  the  same  ship  or       1824i 
Tessel,  or  which  may  happen  to  any  other  ship  or  vei»el,  -      ' 

or  to  any  goods,  wares,  merchandise^  or  other  things  ^^ 

being  in  or  on  board  of  any  other  ship  or  vessel,  fur-    Mbabubx. 
ther  than  the  value  of  his  or  their  ship  or  vessel,  and 
the  freight  due  or  to  grow  due  for  and  during  the  voy- 
age which  may  be  in  prosecution,  or  contracted  for  art 
the  time  of  the  happening  of  such  loss  or  damage." 

With  respect  to  the  ship,  it  is  admitted,  that  since 
the  case  of  Wilson  v.  Dickson  the  value  of  that  must  be 
taken  at  the  time  of  the  loss.  As  to  the  freight,  it  has 
been  contended,  that  the*  whole  freight  which  might 
have  been  earned,  had  the  ship  encountered  no  disaster, 
is  freight  growing  due  for  and  during  the  voyage  which 
may  be  in  prosecution,  under  the  spirit  ,of  this  act.  But 
the  opinion  of  the  Court  is,  that  by  growing  doe,  is 
meant,  that,  which  under  the  circumstances  was  earned 
or  might  have  been  earned  by  the  voyage  in  question,  and 
that  therefore  the  decision  of  the  arbitrator  is  correct. 
The  argument  on  the  part  of  the  Plaintifis  is,  that  the  ship- 
owner is  liable  to  tlie  extent  of  all  the  freight  contracted 
for ;  this,  however,  is  not  the  true  construction  of  the 
statute,  according  to  which  the  owner  is  liable  only  to 
the  extent^of  freight  due  at  the  Mauritius^  or  what  might 
have  been  earned  afterwards  if  the  ship  had  been  re- 
paired :  that  was  the  only  freight  growing  due  for  the 
voyage,  within  the  meaning  of  the  statute^  and  this  con- 
struction of  the  statute  is  confirmed  by  the  language  of 
Bayley  J.  in  Wilson  v.  Dickson. 

But  it  has  also  been  argued,  that  by  the  second  section 
of  53  G.  3.  it  is  enacted,  "  that  the  value  of  the  car- 
riage of  any  goods  belonging  to  the  owner  of  such  ship, . 
as  also  the  hire  to  grow  due  (except  only  such  hire  as 
in  the  case  of  a  ship  hired  for  time,  may  not  begin  to  be 
earned  until  the  expiration  of  six  calendar  months  after 
the  happening  of  such  loss  or  damage),  shall  be  deemed 

and 
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and  taken  to  be  freight  within  the  intent  and  meaning 
and  for  the  purposes  of  this  act ;"  and  that  in  the  pre- 
sent case  there  having  been  goods  of  the  owners  on 
board,  which  were  sold  at  the  MaurttiuSf  and  the  pro- 
ceeds remitted  home,  the  arbitrator  ought  to  have  esti- 
mated the  freight  of  those  goods  from  the  port  of  loading 
to  the  place  at  which  they  were  sold.  No  such  question 
was  raised  before  the  arbitrator ;  and  the  C!ourt  might 
with  propriety  confine  their  judgment  to  the  questions 
arising  on  the  value  of  the  ship  and  the  freight  of  the 
goods  unsold :  but  assuming  that  this  question  had  been 
debated  before  the  arbitrator,  we  think  he  has  done 
right  in  not  estimating  the  freight  on  the  proceeds  of 
goods  so  sold,  and  that  the  point  falls  within  the  princi- 
ple laid  down  by  the  Court  in  HurUerYn  Pnniep{a\  where 
it  was  holden,  that  where  goods  had  been  tortiously  sold 
out  of  a  ship  before  they  reached  their  destination,  the 
ship  owners  were  not  entitled  to  freight  p^o  ratd  Uinem^ 
although  the  proceeds  arising  fitim  the  sale  of  the  goods 
came  to  the  hands  of  the  consignees.  With  respect  to 
the  argument  as  to  the  bringing  into  a  general  average 
the  amount  of  freight  that  would  have  accrued  on  the 
goods  thrown  overboard,  we  are  not  aware  that  it  is  the 
custom  to  do  this  in  this  country.  It  may  perhaps  be 
so,  though  it  does  not  very  distinctly  appear  in  the  calcu- 
lation referred  to  in  the  respectable  work  on  shippin^^ 
which  has  been  cited  at  the  bar :  but  even  if  it  be  so^ 
we  think  it  does  not  form  any  part  of  the  freight  due 
or  to  accrue  due  within  the  meaning  of  the  53  6.  S. 

Rule  discliaiged. 


(a)  io£aftf$j2. 


iM  THE  4th  &  5th  Years  of  GEO.  IV.  47S 

1824. 


LbMCKE  v.  VaUOHAN.  Feb.  la. 

n^HIS  was  an  action  of  assumpsit  on  a  policy  of  in-  A  misdescrip- 

surance  made  80th  August^  1810,  at  and  from  Heli-  p^^^^  ^ 

goland  to  any  port  or  ports  in  the  Baltic  and  Gulph  of  whom  a 

Finlandj  against  all  risks,  including  the  risk  of  craft,  ^^^^  ^ 
.    °  °  •  the  crown  it 

and  until  safely  warehoused  in  the  warehouse  of  the  granted  to 
consignees,  at  the  final  ports  or  places  of  discharge^  trade  with  the 
with  liberty  to  carry  and  exchange  real  or  simulated  norLTvalidatc 
papers  and  clearances,'  and  to  seek,  join,  and  exchange  the  licence, 
convoys  or  ship  or  ships,  with  leave  to  proceed  and  sail 
to^  and  touch  and  stay  at,  any  ports  or  places  whatso- 
ever, and  to  touch,  stay,  discharge^  and  re-load  car- 
goes at  any  port  in  Sweden ;   and  to  wait  for  orders, 
and  for  any  purposes  whatsoever,  at  or  oS  any  ports  or 
places  they  might  touch  at,  and  to  return  to  any  port 
or  ports  without  being  deemed  a  deviation.    At  the  foot 
of  the  policy  Was  the  following  memorandum :     ^  On 
goods  as  shall  be  declared  and  valued  hereafter,'*  and 
indorsed  on  the  policy  was  a  declaration  particularizing 
the  goods,  and  valuing  them  at  10,150/.,  and  the  insur- 
ance was  declared  to  be  on  such  goods,  per  the  Vroum 
Herubicioj  captain  Hendricks.    The  Plaintiff  declared 
as  for  a  total  loss.    The  Defendant  pleaded  the  general 
issue,  non  assumpsit. 

This  cause  came  on  to  be  tried  at  the  sittings  at 
GuUdhatt^  after  Michadmas  t^m,  1821,  before  Dal' 
tasC.J.f  when  a  verdict  was  found  for  the  Plaintifl^ 
damages  500/.,  subject  to  the  opinion  of  the  Court  on 
tlie  following  case : 

The  Plaintiff  was  a  merchant  at  Hanooer^.khd  a 
native  of  that  country,  and  at  the  time  of  dBMing  ihk 

policy. 
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policy,  of  granting  the  license  of  the  voyage,  and 
of  the  loss,  was  residing  within  the  Hanoverian  domi- 
nions. The  Plaintiff,  in  1810,  was  the  owner  of  goods 
then  lying  at  Heligoland^  consisting  of  British  colonial 
produce,  which  had  been  imported  thither  from  this 
country,  nnd  were  then  in  the  possession  of  his  agents 
there. 

The  island  of  Heligoland  was  captured  by  the  British 
forces  in  1809,  and  has  since  continued  under  the  do- 
minion of  Great  Britain. 

The  Plaintiff  having  resolved  to  send  these  goodtf  to 
some  of  the  neutral  ports  in  the  Baltic^  employed  as  his 
agent  for  that  purpose  Charles  Frederick  Hampe^  and 
sent  him  to  Heligoland  in  that  character.  Hampe  wat 
a  merchant,  and  was  then  on  the  point  of  coming  to 
reside  in  this  country,  and  had  given  instrucUont  to  hit 
correspondents  to  procure  him  a  residence  here.  The 
Plaintiff,  in  August  1810,  wrote  to  one  Frederick  Kim* 
gender^  his  agent  in  London^  instructing  him  to  eflbct 
an  insurance  to  cover  the  adventure,  and  in  ooni^ 
quence  thereof,  and  prior  to  any  vessel  being  chartered, 
Klingender  effected  the  policy  declared  upon,  which  the 
Defendant  subscribe  for  500/.  Upon  Ha!mp^%  arrival 
at  Heligoland  he  wrote  to  Klingender^  directing  him  to 
charter  a  vessel  and  send  her  to  Heligoland^  for  the 
purpose  of  loading  her  with  the  Plaintiff's  goods;  and 
he  also  directkl  Klingender  to  procure  and  send  him  a 
licence.  Klingender  accordingly  on  the  27th  of  jbigmt^ 
1810,  chartered  the  Vrouaa  Hendricka^  a  neutral  vessel, 
and,'  by  the  terms  of  the  charter  party,  she  was  to  pro* 
ceed  to  the  island  of  Heligoland^  qt  so  near  thermmlD 
as  she  might  safely  get,  and  then  load  a  complete  cargo 
of  lawful  and  permitted  merchandize,  and  being  ao 
loaded,  therewith  to  proceed  to  a  port  in  the  Baltic,,  but 
not  higher  up  than  KoningAerg  and  deliver  the  same. 
Klingender  also  in  pursuance  of  his  instructions  a{^lied 

for 
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&r  and  obtained  the  following  order  in  council,  and        1824. 

licence:  "  ^— %-^^ 

Lbmcke 

"  At  the  Coupcil  Chamber,  Whitehall,    Vauohak, 
the  28th  day  of  Atigusty  1810. 
**  Present, 

"  The  Lords  of  His  Majesty's  most  Honourable 
Privy  Council. 

**  (Duplicate.) 

"  Whereas  there  was  this  day  read  at  the  board 
the  humble  petition  of  C  JP*  Hampcj  of  London,  mer- 
chant, It  is  ordered  in  colincil  that  a  licence  be  granted 
to  the  petitioner  for  permitting  a  vessel  bearing  any 
flag  except  the  French^  to  proceed  with  a  cargo  of 
British  manufactures,  colonial  produce,  and  such  goods 
as  are  permitted  to  be  exported  from  Heligoland^  to 
any  part  in  the  Baltic  not  under  blockade,  notwith- 
standing all  the  documents  which  accompany  the  ship 
and  cargo  may  represent  the  same  to  be  destined  to  any 
Other  neutrah  or  hostile  port,  and  to  whomsoever  such 
property  may  appear  to  belong,  upon  condition  that  the 
name  and  tonnage  of  the  vessel,  name  of  her  master,  and 
time  of  her  clearance  from  Heligoland,  shall  be  indorsed 
upon  the  said  licence ;  and  that  a  certificate  from  the 
proper  officer  of  the  customs  at  Heligoland  shall  accora- 
pany  the  cargo,  certifying  that  the  same  was  originally 
eiq>orted  from  the  United  Kingdom;  such  licence  to 
remain  in  force  fOr  four  months  from  the  date  hereof; 

» 

and  at  the  expiration  of  the  same  period,  or  sooner  if 
the  voyage  be  .completed,  to  be  deposited,  as  the  case 
may  be,  with  the  commissioner  of  his  jnajesty's  customs 
at  the  port  of  Lofidon,  or  with  the  collectors  of  the 
customs  at  the  oqt-ports.  And  the  Right  Honourable 
Bichard  Bj/der^  one  of  his  majesty's  principal  secretaries 
of  state,  is  hereby  specially  authorized  to  grai^t  such 

licence. 
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liceiioe^  in  case  be  shall  see  no  objection  thereto,  annex- 
ing to  such  licence  the  duplicate  of  this  order,  herewith 
sent  for  that  purpose. 


'*  To  all  Commanders  of  His  Majesty's  Ships  of 
War,  Privateers,  and  all  others  whom  it  may 
concern,  greeting. 


«( 


I,  the  undersigned,  one  of  his  majesty's  principal 
secretaries  of  states  in  pursuance  of  the  authority  given 
to  me  by  his  majesty,  by  order  of  council,  under  and  by 
virtue  of  power  given  to  his  majesty  by  an  act  passed 
in  the  48th  year  of  his  majesty's  reign,  —  intituled  ^  an 
act  to  permit  goods  secured  in  warehouses  in  the  port 
of  Ijondcn^  to  be  removed  to  the  out-ports  for  export- 
ation to  any  part  o'i  Europe^  for  empowering  his  majesty 
to  direct  that  licences  which  his  mijesty  ia  authorized 
to  grant  under  his  sign  manual,  may  be  granted  by  one 
of  his  majesty's  principal  secretaries  of  state^  and  for 
enabling  his  majesty  to  permit  the  exportation  of 
goods  in  vessels  of  less  burthen  than  are  now  allowed 
by  law,  during  the  present  hostilities,  and  until  one 
month  after  the  signature  of  the  preliminary  articles 
of  peace,"  •—  and  in  pursuance  of  an  order  of  council 
especially  authorising  the  grant  of  this  licence,  a  du- 
plicate of  which  order  of  council  is  hereunto  annexed, 
do  hereby  grant  this  license  for  the  purposes  set  forth 
in  the  said  order  of  council  to  C  F.  Hampe  of  Zon- 
dofij  merchant,  and  do  hereby  permit  a  vessel  bear- 
ing any  flag  except  the  French  to  proceed  with  a  cargo 
of  British  manufactures,  colonial  produce,  and  such 
goods  as  are  permitted  by  law  to  be  exported  from  Heli" 
gdland  to  any  port  in  the  Baltic  not  under  blockade, 
notwithstanding  all  the  documents  which  accompany 
the  ship  and  cargo  may  represent  the  same  to  be  des- 
tined 
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tined  to  any  neutral  or  hostile  port,  and  to  whomsoever 
such  property  may  appear  to  belong ;  provided  that  the 
nanle  and  tonnage  of  the  vessel,  name  of  her  master, 
and  time  of  her  clearance  from  Heligolatid  shall  be  in- 
dorsed on  this  licence,  and  that  a  certificate  from  the 
proper  officer  of  the  customs  at  Heligoland  shall  accom- 
pany the  cargo,  certifying  that  the  same  was  originally 
exported  from  the  united  kingdom.  This  license  to  re- 
main in  force  for  four  months  from  the  date  hereof,  and 
at  the  expiration  of  the  said  period,  or  sooner,  if  the 
voyage  be  completed,  this  license  shall  be  deposited,  aa 
the  case  may  be,  with  the  commissioners  of  his  majesty's 
customs  at  the  port  o{  London^  or  with  the  collector  of 
the  customs  at  the  out-ports. 

<<  Given  at  Whitehall^  the  28th  day  o^  Ax^ust^  1810, 
in  the  fiftieth  year  of  his  majesty's  reign. 

^'B.Byderr 

W  m 

The  indorsements  required  by  the  license  were  duly 
made,  and  also  certificate  from  the  proper  officer  of  the 
customs  at  Heligoland^  as  required  by  the  license.  The 
C.  F.  Hdmpe  named  in  the  order  of  council  and  license 
Was  the  same  person  as  the  C.  F.  Hampe  employed  by, 
the  Plaintififas  above  stated. 

'  The  vessd  then  proceeded  to  Heligoland,  and  upon 
her  arrival  there  the  goods  specified  in  the  policy  were 
shipped  on  board  by  Hampe,  the  goods  being  the  pro- 
perty of  the  Plaintiff,  and  of  the  value  stated  in  the 
policy.  On  the  17th  September  1810,  the  vessel  with  her 
cargo  sailed  under  convoy  from  Heligoland,  Hampe 
beiug  on.  board  of  her  as  supercargo,  bound  for  Swine^ 
munde  in  the  Prussian  dominions.  On  the  3)st  October, 
1810  she  arrived  with  her  said  cargo  in  the  roads  of 
Swinemunde,  and  soon  after  her  arrival  the  vessel  and  her 
cargo  were  seized  by  a.  Prussian  military  force,  and  were 
subsequently  condemned  by  the  public  authorities  at 
Vol.  I.  K  k  Sonne' 


1824. 


Lemcke 
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Swinimunde^  and  the  cargo  became  Wholly  loBt  to  the 
Plaintiff- 

Before  any  oF  these  circumstanced  had  taken  place 
Hanaoer  was  taken  possession  cf  in  a  hostile  mann^  by 
the  French  troops,  and  daring  the  whole  period  of  the 
ftbovementioned  transactions  the  powers  ofgoreilimeiit 
were  exercised  in  Hanaoer  by  Jerome  Buonaparte^  tiie 
brother  and  ally  oF  Napoleon  Buonaparte^  who  was  dien 
at  the  head  oF  the  Fretick  government  and  at  war  widi 
fhis  country,  Jerome  Btumaparte  haring  assumed  the 
title  of  kmg  of  Westphalia^  and  Hanaoer  having,  cm  die 
10th  Juhf  1810,  been  declared  by  Napoie&n  Bwmaparfe 
K  department  of  such  kingdom  of  fVestj^idia  .*  but  these 
acts  were  never  recognized  by  the  gt>vi6rmnettt  of  diis 
country,  nor  was  any  cession  of  Hanaoer  mad^  nor  flkiy 
war  declared  between  Hanaoer  and  this  country. 

The  Plaintiff  upon  the  trial  called  as  a  witness  aderk 
from  the  council-office^ who  produced  several  original  pe- 
titions, orders  in  council,  and  licenses  thereapon  granted 
about  the  tkne  of  the  granting  of  the  Ucense  in  questioo; 
in  some  of  which  petitions^  orders  in  comicily-and  iJoense^ 
(tie  residence  of  the  petitioners  was  not  stated ;  in  odiers 
even  the  names  of  the  persons  intended  to  be  interested 
were  wholly  omitted ;  and  the  petitions  were  etated  to 
have  been  presented  ^*  on  behalf  of  difierent  meitiiaats,'* 
without  specifying  either  their  names  or  national  cha- 
racter: and  further,  the  Plaintiff  ofiered  to  prove  by  the 
tome  derk,  that  at  the  time  when  the  license  in  questioa 
in  this  action  was  granted,  the  residence  of  the  peti- 
tioner was  not  considered  a  material  drcumstance  at 
the  privy  council  board,  which  he  was  ready  to  verify 
upon  his  own  personal  knowledge  of  the  course  of  busi- 
ness, and  also  by  the  production  of  the  council  books, 
in  which  the  applications  for  licenses  and  the  minutes 
of  decisions  thereon  were  entered. 

The 
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The  Desfioidaat  objecled  that  nriiher  the  other  peti-       1824. 
tions  and  licenses,  nor  the  parol  testimony  as  to  the 
practice  and  understanding  at  the  council  board  were 
admissible. 

The  PfauBtiiSr  insisted  that  the  proposed  proof  was  ad- 
missible, and  ultimately  it  was  agreed  that  it  should  be 
made  one  of  the  points  for  the  consideratioa  of  the 
court  upon  the  special  case^  whether  the  proposed  evi- 
dence was  competent  or  not. 

The  general  question  for  the  opinion  of  the  court  was^ 

Whether  the  Plaintiff  was  entitled  to  recover?  If 
die  court  were  of  that  opinion  the  verdict  was  to  stand ; 
if  not,  the  verdict  was  to  be  set  aside  and  a  nonsuit 
entered :  either  party  to  be  at  liberty  to  turn  the  case 
into  a  special  verdict 


Tocb/y  Seijt.,  for  the  PUintiff.  The  Defendant  relies 
cm  the  case  of  Klingender  v.  Bond  (a),  which  is  a  deci» 
sion  on  the  same  policy  on  which  this  action  arises,  and 
in  idiidi  the  court  held  that  the  description  of  HampCf 
as  a  merchant  €S  London^  when  in  &ct  be  did  not  re* 
Mde  there,  was  a  fintal  objectioa  to  the  Plaintiff's  claim. 
But  that  case  was  decided  without  much  argument^  upon 
a  motion  for  a  new  trial :  after  that  time  the  opinions  of 
the  courts,  with  respect  to  these  licences,  entirely 
changed,  and  it  became  the  practice  to  give  the  most 
liberal  and  extended  construction  to  them,  when  it  was 
found  that  the  trade  of  the  country  could  not  be  carried 
on  without  them.  FUnt  v.  SooU  (i),  Morgan  v.  Oswald  (c), 
case  of  the  GoodHope{d)j  case  of  the  Vram  Comdia.  {e) 
The  Plaintiff  being  a  Hanoverian  was  not  im  alien 
enemyi  nor  even  an  alien,  {CalvMn  ca8e(y*X  m>  ^^ 


t 


a)  i4Basf9  4S4*  [it)  Bdw.  Adm^CatUti* 

^  S  Taunt,  674*  (^)  Z^*  S4« 

(*)  3  Tmmt.  554.  (/)  7  i^.  9  *• 
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lS24fm  the  object  of  thid  license  was  not  to  remove  any  disability 
of  the  person,  but  a  disability  affecting  the  ship ;  and* 
most  of  the  preceding  decisions  on  the  suligect  of  li*-; 
Vaugran.'  censes  have  turned  on  disabilities  existing  in  the  person 
of  the  grantee.  To  what  an  extent  the  decisions  have 
been  carried  in  overlooking  even  disabilities  of  the  per<» 
son,  appears  from  Robinson  v.  Tonray  (a),  Bazett  v. 
Meyer  (6),  Hagedom  v.  Heid  {c\  Usparicha  \.  Noble,  (d) 
But  the  licence  in  the  present  case  has  no  object  beyond 
the  ship,  and  no  limitation  in  respect  of  ship,  except  as 
to  the  French  flag.  There  can  be  only  two  grounds  for 
contending  that  this  licence  was  intended  for  a  London 
merchant ;  one,  that  the  property  to  be  conveyed  was. 
the  property  of  a  London  merchant ;  the  other,  that  the 
ship  belonged  to  the  port  of  London^  but  both  these 
suppositions  are  negatived  by  the  language  of  the  licence 
itself.  Even  if  it  were  otherwise,  the  supi)06ed  misde- 
scription amounts  to  nothing ;  the  grantee  is  described 
as  of  a  place  at  .which  he  was  about  to  reside^  and  even 
in  a  deed  th'ts  would  be  sufficient.  The  evidence  which 
has  been  excluded  was  not'  necessary  to  the  support  of 
the  Plaintiff's  case^  and  may  therefore  be  at  once  aban- 
doned. 

Vat^han  Serjt,  ibr  the  Defendant,  relied  on  the  case 
of  Klingender  v.  Bond ;  he  contended  that  a  true  de- 
scription of  the  person  of  the  grantee  was  necessary  to 
make  the  government  acquainted  with  the  nature  of  the 
enterprize,  and  to  ascertain  that  it  was  not  a  cover  for 
hostile  purposes,  and  he  cited  Warin  v.  Scott  {e\  and 
Busk  V.  Bell  {/)  to  shew  that  there  ought  to  be  in  every 
licence  a  true  description  of  the  person  of  the  grantee. 

(a)  X  MSlff  S.  aiy:  (^  13  Emt,  33%. 

(b)  5  Taunt.  824.  (e)  4  Taunt.  605. 
(r)  I  M.t^  S.  567.                    (/)  z6  Eastt  3. 

Taddy 
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Taddy  Serjt,  in  reply,  observedi  that  Warin  v.  Scott       XS2% 
was  the  case  of  an   alien   enemy,  residinir  in  Great    V,    '  ' 

.      ,  .  IiEMCnCE 

Britain^  who  had  a  very  special  licence  to  enable  him  «. 

to  travel  from  one  part  of  the  kingdom  to  another,  so  VAUGHAifc 
tthat  an  accurate  personal  description  was  absolutely 
necessary,  and  he  cited  the  case  of  Cousine  Maty 
Anne  (a)  to  shew  that  in  the  Admiralty  Courts  a  plea 
of  alien  enemy  was  not  allowed  where  the  licence  was 
for  property,  to  whomsoever  it  might  appear  to  belong* 

Cur.  Adv.  VuU. 

Lord  GiFFORD,  C.  J.  now  delivered  the  judgment  of 
Court,  and  after  stating  the  case^  proceeded  as  follows: 

The  question  with  regard  to  the  admissibility  of  the 
testimony  of  the  clerk  from  the  privy  council  office 
having  been  abandoned,  the  only  question  is,  whether 
the  licence,  having  been  granted  to  Hampe  by  the  de- 
scription ^*  of  Londony  merchant,"  and  the  case  having 
found,  that  at  the  time  of  the  licence  being  granted  he 
intended  to  come  to  reside  in  London,  though  he  had  not 
then  actually  come,  this  misdescription,  if  any,  vitiates  the 
licence.  The  same  question  came  before  the  Court  of 
King's  Bench  in  the  year  1811  in  the  case  o{  Klvigender 
V.  Bondi  in  which  the  Plaintiff  was  nonsuited,  on  the 
ground  of  this  misdescription ;  and  upon  a  motion  to 
set  aside  this  nonsuit,  on  which  occasion  the  point  did 
not  undergo  any  great  degree  of  discussion,  Lord  EUen- 
borough  retained  the  same  opinion  as  he  had  pronounced 
upon  the  trial  of  the  cause.  It  is  true,  that  at .  an 
early  period  of  the  issuing  these  licences.  Lord  EUenbo^ 
rough  and  the  Courts  were  disposed  to  construe  them 
strictly,  as  being  in  the  nature  of  grants  from  the  crown , 
.but  that  opinion  did  not  ultimately  prevail;  it  was  soon 
considered  that  the  object  of  the  licences  was  to  facilitate 

(a)  EdwanUf%i. 

K  k  3  the 
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18M.  the  commeroe  df  the  countfy,  and  that  they  ought  there- 
fore to  receire  a  liberal  ooDstniction ;  and  varioas  cases 
were  derided  which  strongly  confirm  this  view  of  the 
VanovAM.  flitbject.  In  Morgan  t.  Oswald  it  was  holden  that  a 
Kconce  to  a  British  merchant  for  a  ship  to  go  to  a  hos- 
tile port)  and  bring  home  a  cargo  of  goods,  aotiiorised 
the  importadon  of  such  goods,  bring  the  proj[>erty  of  an 
dien  enemy,  subject  of  that  hostile  country,  and  there- 
hre  authorised  him  to  insure,  and  enforce  his  contract 
4if  insurance  in  our  courts.  In  fVarin  v.  &o^  indeed, 
it  was  holden  that  a  licence^  authorising  the  exportation 
ef  goods  by  Van  Buuren  and  Kanningeisserj  or  other 
BritUk  merchants,  would  not  protect  the  exportation  of 
those  goods  by  Van  Eyche^  an  alien  enemy,  whose  licence 
to  reside  in  this  country  had  expired ;  but  in  Hagedam 
▼•  Beidj  it  was  decided  that  a  licence  to  J.  P.  Hagedomj 
of  Londonj  mdSrchant,  on  behalf  of  himself  or  other 
British  or  neutral  merdiants,  would  protect  a  ship  in 
which  Hagedom  and  an  alien  enemy  were  jointly  inter- 
'  ested;  and  this  was  decided  on  the  same  prinripleas 
Morgan  t.  Oswald,  namely,  that  the  licence  was  in- 
tended to  legalize  a  commerce  beneficial  to  the  country, 
without  regard  to  the  individuals  engaged  in  that  com- 
merce. In  Edward's  Admiralty  Cases,  there  are  several 
other  cases  to  the  same  efiect*  Now,  first,  was  there 
any  fraud  intended  or  committed  in  the  present  in- 
stance? The  grantee^  it  is  true,  is  described  as  of 
London,  merchant,  at  a  time  when  he  had  not  yet 
arrived  in  London,  though  he  actually  purposed  to  re- 
side there;  but  the  object  of  the  licence  was  simply  to 
legalize  the  adventure^  under  the  provisions  of  an  order 
in  council,  and  the  conditions  imposed  in  the  licence 
are  applicable,  not  to  the  person,  but  to  the  ship ;  those 
conditions  are,  that  the  name  and  tonnage  of  the  vessel, 
the  name  of  her  master,  and  time  of  her  clearance  from 
Heligoland,  shall  be  indorsed  upon  the  licence^  and  that 

a  cer- 
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a  ceitificate  from  the  officer  of  the  customs  at  HeUgon       iei24» 
land  shall  accompany  the  carira     All  those  conditions     \    '  ' 
have  been  complied  with ;  and  as  to  the  description  of  <z;. 

the  merchant,  it  is  no^  found  that  he  intended  to  remain  Vauqhav** 
at  Heligoland^  but  on  the  contrary,  that  he  bad  a  fixed 
in^ntion  of  coming  here*  Now  as  «these  instnunenta 
are  to  receive  a  liberal  construction,  as  the  object  of 
them  is  to  legaliase  the  adventure  rather  than  to  qualify 
the  party  epplylng^  it  appears  to  us,  with  all  deference 
to  the  decision  in  Klingender  v.  Bandj  upon  considering 
the  subsequent  cases,  in  which  these  licences  have  been 
viewed  with  less  rigor,  that  the  misdescription  in  the 
present  instance  does  not  vitiate  the  licence  and  that 
the  Plaintiff  is  entitled  to  recover. 

Judgment  for  Plaintiff  accordingly. 


mm 


OnOLEY  v.  CHAMBERa.  i<V^*  la. 


n^HIS  was  an  action  of  covenant  tipon  an  indentwre  Under  a  de* 

of  lease,  bearing  date  the  30th  At^gya^  180i,  and  ^i^  ^^  the 
made  between  one  William  Hapson  of  the  one  part,  and  par^^  of 
the  Defendant  of  the  other  part,  of  ceitainprcmisef  Jkf»  with  the 
particularly  mentioned  in  the  lease  for  the  term*  of  ^!!!^£?' 
twenty-one  years  from  Michadma$  dvf  then  last  past,  thereunto  be- 
at  the  yearly  rent  of  l2S0l.i  and  the  Plaintiff  in  his  l^S'^^g' 
declaration  made  title  to  the  said  premises  as  asMgnee  of  lands' passed 
the  reversion  thereof  under  the  will  of  WHUam  Hopeaiiu  which  had 
The  Defendant  pleaded,  "  that  the  said   W.  Hapsan  J^^^J^, 
did  not  by  his  last  mil  and  testament  give  and  devise  of  the  rectory 
the  said  reversion  o£  and  in  die  said  demised  premises  ^V^*^^  ^^^ 

^  fifth  year  of 

James  the 
First  and  i6iSf  and  had  alwsya  afUrvards  been  ocqtqpied  yirith  the  rectory^ 

K  k  4  with 
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IS'il'.       with  the  appnrtenances  to  the  said  Thomas  MmUden  and 
John  Chambers,  and  their  heirs,  to  hold  as  therdn  men- 
tioned, in  manner  and  form,  &c. ;"  upon  whith  issue  was 
Chambsrs.    joinded. 

At  the  trial  before  Park  J.,  at  the  Middlesex  sittings 
afler  Michaelmas  term,  1821,  a  verdict  was  taken  for  the 
PlaintifiP  for  12S0/.  by  the  consent  of  the  connsel  on 
both  sides,  subject  to  the  opinion  of  the  Court  on  the 
following  case. 

By  indentures  of  lease  and  release  bearing  date  the 
24th  and  25th  days  of  December,  1 789, 
'  All  that,  the  rectory  or  parscxiage  of  Minster,  in  the 
iAeoi  Slieppey,  in  the  county  oi  Kent,  and  all  that  mes* 
suage  or  tenement  called  or  known  by  the  name  of  the 
Parsonage-home,  oi  Minster  aforesaid,  together  with  the 
barns,  stables,  outhouses,  edifices,  buildings,  doses, 
yards,  gardens,  several  pieces  of  arable,  meadow,  pasture, 
and  marsh  land  following,  that  is  to  say :  All  that  piece 
or  parcel  of  land,  commonly  called  or  known  by  the 
name  of  Platfs  Land,  containing,  &c*  The  two  pieces 
of  meadow  land  before  Piatt's  Land,  containing,  &c. : 
the  piece  of  land  commonly  called  or  known  by  the 
name  oi  HoUand^s,  containing,  &c. :  one  other  piece  or 
parcel  of  land,  commonly  called  or  known. by  the  name 
of  Upper  Burston%  containing,  &c. :  one  other  piece  or 
parcel  of  land  commonly  called  or  known  by  the  name 
of  Ixyma'  Burstoris,  containing,  &c. :  one  other  piece  or 
parcel  of  meadow  land  lying  before  the  said  messuage  or 
tenement,  containing,  &c. :  one  other  piece  or  parcel  of 
land  commonly  called  or  known  by  the  ntime  of  Barton^ 
hill,  containing,  &c. :  ode  other  piece  or  parcel  of  land 
commonly  called  or  known  by  the  name  of  the  Further 
Barton-hill,  containing,  &c.;  The  Neio  Grotmds,  con- 
taining,  &c ;  one  other  piece  or  parcel  of  land  com- 
monly called  or  known  by  the  name  of  Sharden*s,  con- 
taining, &c. ;  and  also,  all  that  messuage,  tenement,  or 
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cottage,  with  the  yard,  garden,  and  piece  or  parcel  of 
meadow  land  thereto  belonging,  commonly  called  the 
Shoulder  of  MuUon  piece,  containing,  &c.  with  the  ap-' 
purtenances :  and  also,  all  that  piece  or  parcel  of  fre»h 
marsh  land,  commonly  called  or  known  by  the  name  of 
the  Ferry  Marshy  containing,  &c.  with  the  appurte- 
nances; all  which  said  several  pieces  or  parcels  (^ 
land  contain  together  in  the  whole  by  estimation  198 
acres,  be  thereof  more  or  less  with  the  appurtenances, 
and  are  with  the  said  messuage  or  tenement,  cottage  and 
premises  aforesaid,  situate,  lying  and  being  in  the  said 
parish  of  Minster^  in  the  isle  of  Sheppey  aforesaid,  and 
were  formerly  in  the  tenure  or  occupation  of  John  Gore^ 
Esq.,  afterwards  of  John  Bakerf  afterwards  of  George 
Evans  Baker,  afterwards  of  John  Hopson,  and  now  of 
the  said  William  Hopson,  his  assigns  or  under-tenants ; 
and  also,  all  and  all  manner  of  tithes,  oblations,  and  bb« 
vent  ions,  yearly  and  every  year,  growing,  renewing,  and 
arising  within  the  said  parish  of  Minster,  together  with 
all  and  all  manner  of  houses,  &c  to  the  said  messuages 
or  tenements,  cottage,  rectory,  parsonage,  lands,  here- 
ditaments, and  premises  belonging,  or  in  any  way  ap- 
pertaining, accepted,  reputed,  deemed,  taken,  or  known 
as  part,  parcel,  or  member  thereof,  save  and  except,  and' 
always  reserved  thereout  unto  the  releasors,  the  don- 
ation, right  of  presentation,  and  patronage  to  the  curacy 
of  the  said  parish  and  parish  church  of  Minster  afore" 
said,  and  which  was  not  meant  and  intended  to  be 
granted  and  conveyed ;  and  the  reversion,  &c.  were 
conveyed  unto,  and  to  the  use  of  the  said  William  Hop^ 
ton,  his  heirs  and  assigns  for  ever. 

It  appears,  that  in  the  fifth  year  of  the  rei^  of 
James  the  First,  the  several  lands  hereinbefore  specified 
did  not  form  part  of  the  rectory  or  parsonage  of  Minster^ 
as  on  the  1 3th  of  November,  in  the  fifth  year  of  tliat 
king,  by  indentures  of  bargain  and  sale  inrolled  in 
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1804^  dmoceiy.  Sir  James  Cromer^  and  ^Dam  Martha  kit. 
vifis^  sold  and  convey^  the  rectory  or  parsoiH^  in 
qM6#tioo  to  Sir  Edward  Haleh  Bdronet,  and  .^fai. 
Hale$9  Esq.)  his  son  uDd  heir  apparent^  by  the  following, 
descriptioq, 

^\  AU  |hat  the  rectory  pr  parsonage  of  Minsier^  witk 
tb^  ^ppurtenanoeSf  in  the  isle  di  Skeppy  or  elsewhere^, 
in  the  said  county  of  Kent^  and  all  and  singular  bousesi. 
buildingsy  glebe  lands,  tenths,  meadows,  pasture  waters^ 
^nhings,  tithesg  oblations,  obventions,  coqunoditjes,  pnK 
fit%  enioluments,  md  hereditaments  whatsoever^  to  the 
same  rectory  or  parsonage  belonging  pr  appertaining;, 
and  all  and  singular  the  liberties,  franchises,  right% 
royalties,  jurisdictions,  pre-^minen^es,  and  heiredita*. 
menu  of  the  Sftid  Jame*  Cromer^  to  the  same  rectory  or 
parsonage  appertaining  or  belongin^^^  or  af  part,  parccli 
or  member,  or  in  or  by  reason  of  the  san^  or  any 
part  thereof,  lawfully  used,  reputed,  ta^en,  ppcqpied,  pc 
enjoyed :  Aqd  that  messuage  or  teneme^  bfim,  and 
twelve  acres  by  estimation  of  land  in  MinOer  fUbr«yi|udf: 
with  the  appurtenances,  late  Ciristopker  TilmaH%  iiod 
before  Matthew  Hadd,  Esq's.,  abutting  upon  lands  there; 
called  Bartan^htU  towards  the  east,  to  lands  therf^  called 
Jacobin  and  Henbernf%  towards  the  south,  to  lands  now 
or  late  Henman\  towards  the  west,  and  to  lands  now 
or  late  Baichelot^s  called  HoUafuTs  towards  the  nortfa,^ 
now  or  late  in  the  occupation  of  Thomas  Hatch  or  hii^ 
assigns,  which  said  messuage^  bam,  and  twelve  acres 
before  mentioned,  are  holden  of  our  sovereign  lord  the 
king's  mojesty,  as  of  his  manor  of  Mifiton^  alias  Midr. 
dtetofif  in  fee  soccage  and  not  otherwise." 

Between  tlie  date  of  this  indenture  of  bargain  and 
sal^  in  the  fifth  year  of  the  reign  of  James  the  First, 
and  1632,  the  several  pieces  of  arable^  meadow,  pasture^ 
and  niarsh  land,  called  Platfs  Ldmd^  the  two  {neoes  of 
9>eadow  land  before  Pla^^  lMd%  tl^f)  piece  of  land 
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called HoIbiuTs,  the  piece  of  land^^led  Upper  Bur$km% 
the  piece  of  land  called  Lower  BursUm%  the  piece  of 
meadow  land  lying  before  the  «aid  messuage  or  tenem^ty 
the  Springs;  Barttm-kiU^  the  Ritiher  Barion^hiU,  tbp  CuAiiBim 
SAardens,  the  Shoulder  of  Mutton  piece,  and  the  Feny 
Marshy  were  purchased  in  fee  simple  by  the  several  atid 
successive  owners  of  the  rectory  cit  parsonage  of  Minster ^ 
and  have  been  occupied  together  both  before  and  since 
the  purchase  made  by  the  testator  as  hereinafter  set  forth. 
And  by  an  indenture  of  lease  bearing  date  the  S8tk 
Jugustf  1 7479  John  Gore  being  then  seized  in  his  demesne 
as  of  fee  of  and  in  all  and  singular  the  said  messuages^ 
lands,  and  premises  comprised  in  the  indentures  of  lease 
and  release  to  the  said  WiUicm  Hopson^  of  the  24th  and 
25th  March^  1789,  demised  and  let  the  same,  except  the 
piece  of  land  called  the  Ferry  JULtrsh^  to  John  Baker  for 
a  certain  time  mentioned  in  the  said  indenture  of  leasee 
and  now  expired  by  the  following  description,  visu : 
**  All  that  messuage  or  tenement,  with  the  bams,  stables, 
outhouses,  lodges,  yards,  closes,  gardens,  and  appur- 
tenances, commonly  called  or  known  by  the  name  of 
the  Parsonage  f  and  also,  idi  those  several  pieces  or 
parcels  of  land  thereunto  belonging,  commonly  called 
or  known  by  the  sevend  names  of  Platfs  Land^  the  two 
meadows  below  PlaJtCs  Landj  HdUanHs^  Upper  BwrstorCs 
Lamer  BurstonSf  the  meadow  before  the  hous^  the 
springs  behind  the  house^  BartonJtiUf  Further Bartoih-hiUf 
the  Nem  Grounds^  and  Shardensj  containing  together  in 
the  whole  by  estimation  1 88  acres  more  or  less,  which 
said  messuage  or  tenement  and  several  pieces  of  land, 
are  situate,  lying,  and  being  in  Minster  aforesaid^  and 
are  now  in  the  occupation  of  the  said  J(An  Goref  his 
assigns  or  under-tenants :  and  also,  ail  that  other  mes^ 
suage  or  tenement  with  the  outhouses  and  appui^ 
tenances,  form^ly  called  the  Shoulder  qf  Mutton^  to- 
gether with  the  meadow  behind  the  same  thereunto  be- 
longing. 
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•t884«  longing,  containing,  See.  situate  lying,  and  being  ink 
Minster  aforesaid,  and  now  or  late  in  the  tenure  or  oc- 
cupation of  Robert  Bawyerj  his  assigns  or  under-tenants: 
Chambxrs.  and  also  all  the  glebe  land  and  tithes  of  eom,  grainy 
and  hay,  and  all  other  tithes  called  great  tithes ;  and 
also  all  the  tithes  of  seeds,  pasture  and  feeding,  and 
all  cither  tithes  called  small  tithes,  and  all  compo- 
sitions, &C.'' 

And  by  a  certain  other  indenture  of  lease  bearing  date 
the  7th  September^  1765^  WiUiam  Gor^  being  then  seized 
in  his  demesne  as  of  fee  of  and  in  all  and  singular  the 
same  messuages,  lands,  and  premises  demised,  and  let 
the  same  to  one  John  Hqpson  for  a  certain*  term  men- 
tioned in  the  said  indenture  of  lease,  and  now  expired 
by  the  following  description,  viz, :  **  All  that  messuage 
*or  tenement  with  the  barns,  stables,  outhouses,  lodges, 
yards,  closes,  gardens,  and  appurtenances,  commonlj 
called  or  known  by  the  name  of  the  Parsonage :  and  also 
all  those  several  pieces  or  parcels  of  land  thereunto  be- 
longing, commonly  called  or  known  by  the  several  names 
of  Platfs  Land^  the  two  meadows  before  Plates  Juoni, 
HoUamrSi  Upper  Burton* s.  Lower  Burton*Sj  the  Meaiaa 
b^ore  ike  House^  the  Springs  behind  the  House,  Bartoih 
hill.  Further  Barton-hill,  the  New  Grounds,  and  Shar^ 
den^s,  containing  together  in  the  whole  by  estimation 
1 88  acres  more  or  less,  which  said  messuage  or  tene- 
ment and  several  pieces  of  land  are  situate,  lying,  and 
being  in  Minster  aforesaid,  and  were  heretofore  in  the 
tenure  or  occupation  of  John  Gore,  Esq.,  afterwards  of 
John  Baker,  late  of  the  said  WiUiam  Gore,  and  now  of 
the  said  John  Hopson,  his  assigns  or  under- tenants^: 
and  also  all  that  other  messuage  or  tenement,  with  the 
outhouses  and  appurtenances,  formerly  called  the 
Shoulder  of  Mutton,  together  with  the  meadow  behind 
the  same  or  thereunto  belonging,  containing,  &c.  rituate^ 
lying  and  being  in  Minster  aforesaid,  and  now  or  late 
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in  the  tenure  or  occupation  of  Robert  Baayer^  his  as- 
signs or  under-tenants :  and  also  all  that  piece  or  parcel 
of  marsh  land  called  the  Ferry  Marshy  lying  in  ikf27t5f(^ 
fiforesaidy  containing,  Sec,  and  now  or  late  in  the  tenure 
or  occupation  of  Thomas  Randall^  or  his  assigns  or 
under-tenants :  and  also  all  the  glebe  land,  and  tithe  of 
com,  grain,  and  hay,  and  all  other  tithes  called  great 
tithes;  and  also  all  the  tithes  of  seeds,  pasture,  and 
feeding,  and  all  other  tithes  called  small  tithes,  of  what 
nature  or  kind  soever,  and  all  compositions,  &c. 

Prior  to  the  purchase  by  William  Hqpson  of  the  several 
premises  comprised  in  the  indentures  of  lease  and  re- 
lease of  the  24th  and  25iliMarckj  1789,  the  said  fTU^ 
Ham  Hopson  had,  by  indentures  of  lease  and  release, 
dated  14th  and  15th  Aprils  1783,  also  purchased  in  fee- 
simple  certain  other  premises  called  Poor's  Farm^  Rip^ 
ney-AillSf  and  Horsis  Marsh  ;  and  by  the  said  indenture 
of  lease  of  the  30th  August,  1804,  and  made  between 
William  Hqpson  and  the  Defendant,    Willam  Hqpson, 
being  then  seised  in  his  demesne  as  of  fee  of  and  in  all 
and  singular  the  premises  comprised  in  the  same  lease,  de- 
mised and  let  unto  the  Defendant  for  a  certain  term  of 
years,'  yet  unexpired,  as  well  all  and  singular  the  pre- 
mises comprised  in  the  indentures  of  lease  and  release 
of  the  24th  and  25th  March^  1789,  as  also  the  premises 
called  Poor's  Farm,  Ripney-hills,  and  Horse-marsh,  (pur- 
chased as  before  mentioned  by  the  conveyances  of  the  14th 
and  15th  April,  1783,)  by  the  following  description :  All 
that  messuage  or  tenement  with  the  barns,  stables,  out- 
houses, lodges,  yards,  closes,  gardens,  and  appurtenances, 
commonly  called  or  known  by  the  name  of  the  Parsonage, 
and  also  all  those  several  pieces  or  parcels  of  land  there- 
unto belonging,  commonly  called  or  known  by  the  several 
names  of  Platfs  Land,  the  two  meadows  before  Platfs 
Land,  Holland^ s,  Upper  Burstons,  Lower  Burston^s ;  the 
meadow  before  the  house,  the  meadow  and  springs  be- 
hind the  house,  Barton^hill,  Further  Barton^hillj  the 
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NmChv9mds$  ndSkurden*^  eontumngioa^  188 
which  said  mesmage  or  tenement  and  several  pteoei  of 
land  are  dtuatei  lying,  and  being  in  Mifisiir  aibnestf^ 
and  were  heretofore  in  the  tenure  or  occopation  i£Jokm 
Gores  Eaquire,  afterwards  of  Jokn  Baker,  then  of  WU- 
lUm,  Gmis^  and  afterwards  of  Jokn  Hopton%  hia  ani|jpier 
under-twaots,  late  of  the  said  JV^fttMiw  fK^MOHi  hia  assignf 
^fmder^jenantsy  and  novof  die  said  Jb^  C&Mi6er^  his 
wlgnaoriaideMenanta:  and  abo  all  that  other  ine»* 
suagia  or  tenement^  with  the  oatJioiises  and  af^orte- 
Handtey  fonneriy  called  the  Shmdder  ofMMon^  togedler 
with  the  meadow  behind  the  same^  or  thcreniito  belo^g- 
iQgt.  cootainiog  Sec,  aitnate^  lyxngi  and  being  id  MimUr 
aforesaid,  and  heretofore  in  the  tenure  or  occupation  of 
BiAeri  BcmyeTf  his  assigns  or  under-tenant^  and  now 
of  the  jMuid  John  Chamierif  his  assigns  or  unda>tedaBts: 
and  also  all  that  piece  or  parcel  of  marsh  land  caHed 
tbo  FpryMBtrsh^  lying  in  Minster  aforesaid,  contnininy 
9KUf  heretofore  in  the  tenure  or  occupation  of  Zlosun 
Bmdattf  or  his  assigns  or  undeMaaants^  and  now  a 
lata  of  the  aaid^JMfi  Chambered  Us  aisigas  or  niidar* 
tenanta;.and  also  all  the  glebe  land  and  tkhea  of  eorn^ 
grain,  and  hay,  and  all  other  tithes  called  great  tithest 
and  ako  all  the  tithes  of  seeds,  pasture^  and  feedifl|^ 
and  all  other  tithes  called  small  tithes,  of  what  nature 
or  kind  soever,  and  all  compositions,  oblations,  cSex" 
ings,  and  other  dtbeable  things  which  shall  at  any  time 
during  the  term  of  years  hereinafter  granted,  grew, 
arisen  be^  and  increase  within  the  parish  of  Mkmter 
aforesaid,  or  the  titheable  places  thereof,  with  the  appor* 
tenanoes. 

The  befor&^mentioned  premises,  contained  in  Ae  said 
purchase^deeds  of  the  Jl4di  and  95th  Man^  1789,  weMf 
rated  together  to  the  land-tax  in  the  following  words: 
^  The  parsonage  of  Jlfiiis^^r,  c(msisting  of  die  great  and 
small  tith^  in  the  parish  of  Minster^  together  with  a* 
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meBsuage  and  cottage,  two  ^barns,  two  'stables^  ttbd  VK4. 
arable  and  pasture  lands;"  anVl  which  land-4ax  Hopsm  V^^J^ 
redeemed  in  the  year  1 7119,  tQg^^ether  with  the  land-tax  «. 

of  his  other  estates  in  the  ccmnty^  otKeni^  as  appears  by    CHAiMHasfe 
the  certificate.  ^ 

On  the  17th  Februaryy  1817,  Wiaiam  Hopiofii  being 
then  seised  in  his  demesne  as  of^  fee  of  and  In  all  the 
messuages,  lands,  and  premises^  comprised  in  the  last- 
mentioned  indenture  of  leasee  matSe  and  published  his 
last  will  and  testament  iu  writings  duly  executed  and 
attested,  so  as  to  pass  real  estates,  ai^  thereby,  amongst 
other  things,  gave  and  devised  as  fellows :  that  is  to  say, 

I  give  and  devise  unto  Thomas  Motddeth  of  Bermonit* 
sejft  wool-stapler,  and  John  ChamberSf  of  Minster^  gentle* 
itoan,  and  their  heirs,  all  that  the  rectory  or  parsonage 
of  Minster^  in  the  isle  cSSheppy^  in  the  said  oounQr  of 
Kent^  with  the  messuages,  lands,  tenements^  tithes,  here^ 
ditaments,  and  all  and  Mngular  other  the  premises 
tkereunio  belongings  with  their  and  every  of  their  ir^fatsy 
members,  and  appurtenances:  and  abo  all  that  messo* 
age  or  tenement  and  fiirm,  called  or  known  by  the  name 
iX  Foot's  Famij  with  the  bams,  stables,  backsides,  yard% 
garden,  and  several  pieces  or  parcels  of  land  theteimttf 
belonging,  containing^  Slo,  with  the  appurtenances^ 
situate^  lying,  and  bdng  in  Minsier  aforesaid)  and  no# 
m  the  occupation  of  the  said  Join  Chambei%  Ins  assigns 
or  under-tenants:  and  also  all  those  sev^feral  j^eoes  or 
parcels  of  arable^  pasture^  and  meadow  land,  called  or 
known  by  the  name  of  Bgrney^kittsy  and  two  pieces  or 
parcels  of  meadow  or  manh  land  thereto  belongings 
containing,  &c.,  situate,  lying,  and  bdng  in  the  parish 
ot  Minster  aforesaid,  and  now  in  the  tenure  or  occu- 
pation of  the  said  JMif  Chambers^  and  the  executors  of 
Richard  In^eton^  decease^  their  assigns  or  under-te* 
nants :  and  alsp  all  that  piece  or  parcel  of  marsh  land 
called  or  known  by  the  name  of  Horse  Mar^  contain^ 

ing, 
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l€U.        ingi   &c.,  aitufite,  lying,  and   being  in  the  parish  ot 
*—  -  ^  ^     MinsUr  aforesaid,  and  ncA¥  in  the  occupation  of  the* said 
^^  John  Chambers^  his  assigns  or  under-tenants:    to  hold 

Chambfim»  the  said  rectory,  and  all  and  singular  the  said  several 
hereditaments  and  premises,  with  their  appaitcnances, 
unto  the  said  Thomas  Moulden  and  John  Chambers^  their 
heirs  and  assigns,  to  the  use  and  for  the  intent  and  pur- 
poses hereinafter  mentioned,  that  is  to  say,  to  the  use, 
tent,  and  purpose  that  my  loving  wife,  Elizabeth  flt^ 
sonj  and  her  assigns,  may  have,  receive,  and  take  there- 
out, during  her  natural  life,  one  annuity  or  clear  yearly 
rent  charge  of  SOOZ.  of  lawful  British  money,  the  same 
to  be  paid  and  payable  free  from  all  taxes  and  other 
deductions  whatsoever  by  four  equal  quarterly  payments; 
(The  will  contained  the  usual  power  of  distress  and 
entry ;)  nd  subject  to  the  said  annuity  or  yearly  sum 
of  BOOL  and  to  the  powers  and  remedies  hereby  glyea 
for  the  enforcing  and  securing  the  payment  of  the  same^ 
I  will  and  direct  that  the  said  rectory,  parsonage^  mes- 
suage^  lands,  farms,  tenements,  tithes,  hereditaments, 
and  premises  aforesaid,  so  charged  therewith,  with  the 
appurtenances,  shall  be  and  remain,  and  I  hereby  give 
and  devise  the  same  to  the  use  of  William  OngUy  (the 
Plaintiff)  for  andduring  his  natural  life  without  im- 
peachment of  waste  with  remainders  over. 

The  testator  was  also  possessed  of  or  entitled  to  con- 
siderable other  real  estates  besides  the  lands  comprised 
in  the  indenture  of  lease  of  the  30th  Augtisty  1804,  all 
of  which  estates  he  devised  specifically  to  different  per- 
sons named  in  his  will,  and  then  followed  this  residuary 
clause.  <'  And  as  to .  all  the  residue  and  remainder  of 
my  goods,  chattels,  ready  money,  securities  for  money. 
Teal  and  personal  estate  and  effects  whatsoever  and 
wheresoever,  (but  as  to  my  personal  estate,  subject  to 
the  payment  thereout  of  all  and  every  my  just  debts, 
funeral   and    testamentary  expences,   and  the  several 
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l^jaeiefl  hereinbefore  given  end  bequeathed}) .  I  give  end       l^M. 
bequegth  the  samei  md  every  pevt  thereof  unto  Wiifiam    \:.^'  "^ 
N^lipfbUf  Edward  Nettlef6Uk   Tfymm  Meulden^  and        ^" 
John  Clumbers^  their  several  and  re8pe<^ive  heirsi  exer   CHAMBrajb 
cutorsy  apd  adminietrators  respective^,  eccording  tp  the 
value  and  equality  thereof  equally  to  be  divided  between 
Miem,  diare  and  abare  alike,  and  (o  take  at  tenants  in 
oommon  and  not  .as  joint-tenants." 

It  was  admitted  <m  the  trial,  that  ifPlatfs  Land^  the 
twp  pieoes  of  meadow  land  before  PUUt*€  Land^  the 
piece  of  land  called  HoUan^Sf  the  piece  of  land  called 
l^aper  Burstan\  the  piece  of  land  called  Lofmer  BursUm% 
the  piece  or  parcel  of  meadow  land  lying  before  the  said 
messuage  or  tenement,  the  Springs^  BartorirhiUf  the 
Further  BarUm-hillj  the  Shardpis^  the  Shoulder  of  Mutton 
piec^  and  the  Ferry  Marshy  were  included  in  the  devise 
to  the  Plaintiff,  the  said  testator  h^d  no  other  '*  real 
^Bstate"  wherewith  to  satisfy  these  words  in  the  devise 
rof  the  general  residue  of  his  real  and  personal  estate. 

fSome  iraemorandums  in  the  handwriting  of  the  tes* 
tator  .W€|re.  offered  in.  evidence  on  the  part  of  the  Plain^ 
tiff,  and  objected  to.  If  the  Court  should  foe  of  opinjon 
they  were  admissible,  t^ey  were  to  become  part  of  the 
case^  otherwise  not. 

The  question  for  the  opinion  of  the  Court  was,  whether 
die  Plaintiff  was  entitled  to  recover  any,  and  what  sum ; 
and  if  sq^  a  verdict  wes  to  be  entered  accordingly;  if 
otherwise^  a  verdict  was  to  be  entered  for  the  De- 
fendant. 

The  case  was  argued  by  Vaugkan  Seijt.  for  the  Plain- 
til^.imd  Tafidjf  JSerjt.  for  the  Defendant. 

On  the  part  of  the  Plaintiff,  Under  the  devise  of 
the  rectory  or  parsonage  with  the  lands  thereunto  be- 
longing, were  claimed  all  the  lands  specified  iv^  the  deed 
of  1789,   as  having  usually  been  occupied  with  the 

Vol.  I.  LI  rectory. 
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1824.       rectory.     It  was  admitted  that,  strictly  and  technically 
Ongley      speaking,  lahd  coald  not  be  an  appurtenant  to  a  mes- 
V.  suage^  though  in  this  respect  it  was  contended  there 

Chambebs.  xnight  be  a  distinction  between  an  ordinary  messuage 
and  a  rectory ;  a  distinction  was  also  insisted  upon  be* 
tween  appurtenances,  and  lands  appertaining  or  belong- 
ing to ;  between  the  technical  expressions  cum  pertinerUiis 
and  cum  terris  perttnentibus^  Heme  y.  Allen  (a)  g  and  it 
was  urged,  that  even  in  a  deed  much  would  pass  under 
the  latter  expression  which  would  not  pass  under  the 
former ;  but  the  argument  mainly  relied  on,  was,  that 
in  a  will  the  words  **  thereunto  belonging''  must  be 
construed  as  usually  occupied  therewith^  giving  to  the 
word  belonging  its  popular  instead  of  its  technical 
sense;  and  for  this  position  were  cited  Hillr,  Grange[b\ 
Gennings  v.  Lake  (c),  Maund*s  case  {d\  Knighfs  case  (e). 
In  anticipation  of  the  argument,  that  according  to  this 
construction,  there  would  be  no  land  left  to  pass  under 
the  residuary  clause,  the  case  of  Marshal  v.  Hopkins{/) 
was  referred  to,  where  it  was  holden,  that  property  to 
meet  the  residuary  clause  was  not  always  required, 
that  clause  beiAg  usually  inserted  by  way  of  caution. 
The  question  with  respect  to  the  memorandums  was 
abandoned. 

For  the  Defendant  it  was  argued,  that  the  words 
"  thereunto  belonging**  ought  not  to  be  taken  in  their 
popular  sense,  unless  it  were  impossible  to  make  them 
operative  in  their  restricted  and  technical  sense*  This, 
it  was  contended,  was  the  result  of  the  principle  laid 
down  in  the  various  cases  cited  on  the  part  of  the  plain- 


{a\  I  Cro.  Can  57.  .  (d)  7  R^p,  iia. 

{b}    1  Phwd.  170.       Djen         (e)  Goil6.s5^'     -RaAii.  375. 
130.*.  (/)  15  Jftfj/,  309. 


{c)  Cro.Car,  16%. 
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tiff,  as  well  as  in  the  more  recent  cases  of  Doe  dem.  Chi^ 
Chester  v.  Oxenden  (a),  Doe  dem.  Beach  v.  Jersey  (i),  C&- 
ments  v.  Lambert,  (c)  That,  not  only  was  there  sufficient 
in  this  will  to  make  the  words  operative  in  their  tech- 
nical sense^  but  that,  taking  the  whole  record  before  the 
Court,  it  would  be  impossible  to  apply  them  in  the 
popular  sense  of  "  usually  occupied  with,"  because 
upon  the  record  the  Court  could  not  determine  what 
lands  had  usually  been  occupied  with  the  rectory  and 
what  not,  the  word  belonging  being  employed  in  dif- 
ferent senses  in  the  different  deeds  set  out ;  for  instance^ 
including  the  Ferry  Marsh  in  the  deed  of  ITAT,  not  in- 
cluding it  in  the  deed  of  1 765.  It  was  admitted,  how- 
ever, that  the  twelve  acres,  if  they  could  be  pointed  out, 
would  pass  with  the  rectory  under  the  words  thereunto 
belongings  because  they  appeared  to  have  belonged  to  it 
in  the  time  of  James  First,  and  to  have  been  invariably 
occupied  with  it  ever  since. 


Ongley 
Chambers, 


Lord  Gifford  C.  J.  now  delivered  rtie  judgment  of 
the  Court,  and  after  stating  the  case,  and  observing  that 
the  question  respecting  the  admissibility  of  the  memo- 
randums had  been  abandoned  at  the  bar,  proceeded  as 
follows : 

The  question  raised  in  this  case,  is,  what  has  passed 
under  the  first  part  of  William  Hopson\  will,  by  which 
he  devises  to  Thomas  Moulden  and  John  Chambet'Sy  and 
their  heirs,  ''all  that  the  rectory  or  parsonage  of  ikfm- 
ster^  in  the  isle  of  Sheppey,  vfiih  the  messuages,  lands, 
tenements,  tithes,  hereditaments,  and  all  and  singular 
other  the  premises  thereunto  belonging."  It  is  con* 
tended  on  the  part  of  the  Plaintifi^  that  under  this 
description,  which  precedes  the  mention  of  the  Poor's 
Farmy  Ripney^hiUsj  and  the  Horse  Marshy  are  included 


{a)  3  Taunt.  I47«     {})  i  B.bf  A.  550.      (r)  i  Taunt.  %o6. 
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alt  the  lands  comprised  in  the  indentures  of  lease  imd 
release  of  December  1 789.  It  is  contended  on  the  part 
of  the  Defendant,  that  none  of  them  passed  as  lainds  be- 
longing to  the  rectory.  It  has  been  agreed  by  the 
comisel  on  both  sides,  that  the  words  <<  thereunto  be- 
loiiging*'  are  not  in  a  will  to  be  construed  with  the 
same  strictness  as  in  ia  conveyance^  but  may  receive^  if 
the  Court  deem  it  requisite,  a  wider  constructloh ;  ^  and 
there  are  many  cases  decided  on  wills  which  authorise 
a  wider  construction,  even  with  regard  to  words  much 
fnore  technical  than  those  now  in  dispute.  It  has  been 
agreed,  too,  that  although  land  cannot,  strictly  speaking, 
be  said  to  be  appurtenant  to  land,  yet  that  in  a  will  It 
hiay  pass  under  such  a  description;  and  in  HiU  v. 
Grange,  which  was  a  decision  upon  a  deed,  and  there- 
fore a  stronger  case  than  the  present,  a  party  having 
leased  a  messuage,  with  all  the  lands  to  the  same  apper- 
taining, to  hold  for  twenty  years,  upon  payment  of  rent. 
AH  the  justices  <'  (except  Brcmi  Justice,  who  did  not 
ispeak  to  that  point,)  agreed  that  the  word  apperiainir^ 
tb  the  messuage  shall  be  here  taken  in  the  sense  ot 
usually  occupied  with  the  messuage,  or  lying  to  the  mes- 
suage; for  when  appertaining  is  placed  with  the  said 
other  words,  it  cannot  have  its  proper  signification,  and 
therefore  it  shall  have  such  signification  as  was  intended 
between  the  parties,  or  else  it  shall  be  void,  which  must 
not  be  by  any  means ;  for  it  is  commonly  used  in  the 
sense  of  occupied  *miih,  or  lying  io,  ut  supra,  atid  being 
placed  with  the  said  other  words,  it  can  hot  be  taken  in 
any  other  sense,  nor  can  it  have  any  other  meaning  than 
is  agreeable  with  law,  and  forasmuch  as  it  is  commonly 
used  in  that  sense,  it  is  the  office  of  Judges  to  take  and 
expound  the  words  which  common  people  use  to  express 
their  meaning,  according  to  their  meaning;  and  there^ 
fore  it  shall  be  here  taken,  not  according  to  the  true 
definition  of  it,  because  that  does  not  stand  with  the 

13*  matter. 
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matter,  bat  in  such  sense  as  the  party  intended  it*-'     In       1824. 
Ujfer^s  report  of  the  case,  Stamford  J.  i^  reported  to    ^      -  "^Z 
have  said,  that  land  may  be  appurtenant  to  a  messuage,  ^^^^ 

though  the  other  Judges  disagreed,  but  they  all  thought  Chambbr^ 
that  the  lands  passed  under  the  words  *^  cum  omnibus 
terns  eidem  messtsag.  pertinent."  as  well  by  the  intention 
of  the  parties  as  the  occupation  of  the  land  and  mesr 
suage  together.  The  same  proposition  is  laid  down  in 
Palmer  875.,  where  it  is  said  that  a  joint  occupation  for 
five  or  six  years  is  sufBcient  for  to  make  reputative 
appurtenances.  In  Cro.  Eliz.  16.,  Anderson  J.  says, 
*^  Tliat  land  shall  pass  as  pertaining  to  a  house  which 
has  been  occupied  with  it  by  the  space  of  ten  or  twelvp 
years,  for  by  that  time  it  hath  gained  the  name  of  par- 
cel or  belonging,  and  shall  pass  with  the  house  by  that 
name  in  a  will  or  leases."  And  if  this  construction  has 
been  adopted  by  the  courts  witli  reference  to  commofi 
law  conveyances,  it  is  unquestionable,  that  in  order  to 
further  the  intentions  of  the  devisor,  a  more  liberal 
construction  may  be  adopted  with  reference  to  wills* 
Now  what  was  the  situation  of  the  lands  in  question .? 
They  were  purchased  previously  to  the  year  1 632,  and 
have  been  occupied  witli  the  rectory  ever  since.  It  wa/s 
admitted  by  the  counsel  for  the  Defendant,  that  though 
the  twelve  acres  demised  with  the  rectory  in  the  time  Qf 
James  the  First  could  not,  strictly  speaking,  be  appur^ 
tenant  to  it,  yet,  that  if  they  were  properly  designatedf 
they  might  pass  under  the  words  "  thereunto  belonging." 
But  if  they  were  not  originally  appurtenant,  they  never 
could  become  so,  and  therefore  could  only  pass  with  thp 
rectory  by  virtue  of  a  concurrent  occupation.  The  ad,- 
mission,  therefore^  goes  a  long  way  in  determining  wh^jt 
ought  to  be  the  decision  of  the  court  witjb  respect  to 
the  other  l^ds.  In  the  lease  of  1 747,  all  thes^  lands 
but  the  Ferry  Marshy  which  is  specially  excepted,  are 
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1824.       described  as  belonging  to  the  parsonage.     It  is  trae, 
^    " '  "-  ^     that  in  this  lease  the  messuage  with  the  appurtenances 
^^  called  the  Shoulder  qf  Mutton  has  a  distinct  description. 

Chambers,    but  it  is  immediately  followed  by  general  words,  which 
apply  to  the  rectory ;  '*  all  the  glebe  lands  and  tithes  of 
com,  &c.  and  all  compositions.''     In  the  lease  of  1765, 
there  is  the  same  description  of  the  lands  as  in  the  lease 
of  1804;  in  this  latter,  the  lands  subsequently  acquired 
by  Hopson  are  designated  by  a  specific  description,  and 
in  the  will  the  devisor,  knowing  that  these  subsequently- 
acquired  lands  had  no  reputation  of  occupancy  by  reason 
of  the  recency  of  the  purchase,  he  again  enumerates  them 
under  a  specific  description.      The  case  of  Bttck  v. 
Nurion{a)j    although    the   decision   differs   from   that 
which  the  Court  will  pronounce  upon  the  present  oc- 
casion,  affords  a  strong  illustration  of  the  principle  on 
which  we  shall  proceed.     It  was  there  holdcn,  that  lands 
usually  occupied  with  a  house  will  not  pass  under  a 
devise  of  a  mansion-hoiise  with  the  appurtenances,  unless 
it  clearly  appears  that  the  devisor  meant  to  extend  the 
word  "appurtenances"  beyond   its  technical  sense;  it 
was  collected  from  the  object  for  which  the  mansion- 
house  was  devised   to  the  defendant,  that  the  devisor 
had  in  that  case  no  such  intention ;  but  Eyre  C.  J.  says, 
**  Lands  will  not  pass  under  the  word  *  appurtenances' 
in  its  strict  technical  sense;  they  will  pass  if  it  appears 
that  a  larger  sense  was  intended  to  be  given  to  it.     If 
the  courts  had   always  adhered   to   this   line   of  con- 
struction, many  reported  cases  would  not  now  disgrace 
the  books."     In  that  case  there  was  a  further  clue  to 
the  sense  in  which  the  devisor  had  employed  the  word 
"  appurtenances"  with  regard  to  the  Defendant ;  namely, 
that  in  the  case  of  another  devisee,  to  whom,  after  a  short 
term  to  the  Defendant,  he  had  devised  the  mansion- 

house 
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house  and  lands  usually  occupied  with  it,  he  had  em- 
ployed the  words,  *^  my  mansion-house,  and  the  lands 
and  grounds  thereto  belonging,  and  therewith  held  and 
enjoyed,  with  the  appurtenances  ;**  whereas,  with  regard 
to  the  Defendant  he  had  only  said,  ^^  my  mansion- 
house  with  the  appurtenances."  Now,  the  present  is 
not  a  case  in  which  the  word  ^^  appurtenances"  in  one 
part  of  the  will  is  to  be  contrasted  with  appurtenances 
in  another  part,  but  the  expression  employed  is,  ^^  the 
rectory  or  parsonage,  with  the  messuages  and  lands,  &c 
thereunto  belongingJ'  It  is  observable  too,  that  this  is  a 
devise  of  messuages,  whereas,  strictly  speaking,  there  is 
but  one  belonging  to  the  rectory.  CJonsidering,  there- 
fore, that  the  lands  in  question  have  been  uniformly 
occupied  together  with  the  parsonage,  and  that  they  are 
contained  in  the  several  successive  leases  of  the  property ; 
the  Court  is  of  opinion,  that,  under  the  general  words 
*^  thereunto  belonging,"  all  lands  pass  which  are  de- 
scribed in  the  lease  of  1789;  and  that,  therefore,  there 
must  be 

Judgment  for  the  Flaintifil 
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HAStcER,  Clerk,  v.  llie  Right  Honourabfo 
Charles  Manners  Sutton  and  Others. 


Devbe  to  jf.     JOHN  HASKER,  by  his  last  will,  dated  28th 
•ho^  attain  *^»  1780,  gave  and  devised,  among  other  heredita-* 

twenty-oneifbr  ments,  the  hereditaments  comprised  in  the  agreement 

fife ;  and  after  heremafter  mentioned  unto  mUiam  Hosier,  the  Plaintifl^ 
nit  decease  to  i.i.t  *-  i  ' 

the  first  son  of  second  son  of  his  nephew,  Thomas  HaskeTf  when  and  so 

the  body  of  goon  as  he  attained  his  age  of  twenty-one  years,  ^/&r  and 
bwotten  and  ^'^^  ^^  ^^^  of  his  life,  subject  as  in  the  will  was  moo- 
the  heirs  male  tionod,  and  immediately  from  and  after  his  decease  he 
<A  fi*^^  .  8*^^^  *^^  devised  the  same  hereditaments  to  the  Jirst  son 
Kke  lenuun-  '  qfthe  body  of  the  Plaintiff,  William  HasJcer,  lawfidly  be- 
dm  to  the  gotten,  and  to  the  heirs  male  of  the  body  of  such  Jirst  son, 
oAer  sons  in  l^^uUy  issuing ;  and  in  default  of  such  issue  to  the  use 
succession ;       and  behoof  of  the  second,  third,  and  every  other  son  of 

to  thrSThr  ^®  '^y  ^^  ^^^  Plaintiff  William  Hasher,  lawfully  be- 
ter  or  daugh-  gotten,  and  to  the  heirs  male^of  their  respective  bodies, 
ters.  Like  lawfully  issuing,  severally  and  respectively,  and  in  re- 
brother  of  li.  "^*^^der  the  one  after  the  other  in  seniority  of  age ;  the 
with  like  re-  elder  of  such  sons,  and  the  heirs  male  of  his  body,  being 
mainders  to  al^^ays  preferred  to  the  younger  sons  and  the  heirs  male 
Like  devises  of  their  bodies ;  and  in  default  of  such  issue,  to  the  use 
to  C.  and  />.,  ^nj  behoof  of  the  daughter  or  daughters  of  the  Plaintiff 

other  brothers 

of  ji^  with 

like  remainders  to  their  respective  issues.     And  in  case  either  or  any  of  them,  {A^ 

B.,  C.f  and  />.»)  should  die  before  the  age  of  twenty-one  yearsy  or  without  leaving 

any  child  or  children  of  his  or  their  bodies  lawfully  begotten»  then  that  the  several 

estates  devised  to  him  or  them  should  go  to  the  survivor  or  survivors,  share  and  share 

alikcy  under  the  same  limitations  as  before  described. 

A.  having  attained  twenty-one,  and  being  a  bachelor  and  unmarried,  made  a 
feofiment,  and  levied  a  fine  with  proclamations,  of  the  property  devised  to  him»  to 
his  own  use  in  fee^  and  to  the  intent  to  destroy  contingent  uses  and  estates  limited  to 
his  sons  and  daughters  : 

HMf  that  by  so  doingt  he  acquired  an  absolute  estate  of  inheritance  in  the 
property* 

miliam 
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tVUliam  Hasker^  lawfully  begotten^  and  the  heirg  male  1824. 
of  her  or  their  respective  body  or  bodies ;  and  the  tes« 
tator  also  gave,  devised,  ahd  bequeathed  the  two  lease* 
hold  messuages  therein  m^itioned  unto  the  Plainti£P  WiU 
liam  Hosier^  his  executorsi  administrators,  and  assigni^ 
when  he  should  attain  to  his  age  of  twentyrone  years; 
and  the  testator  gave  and  devised  certain  other  here*> 
ditaments,  in  his  will  described,  to  John  Hasker^  eldest 
son  of  his  nephew,  Thomas  HadccTy  when  he  should 
attain  his  age  of  twaity-one  years,  for  his  natural  life, 
subject  as  therein  mentioned ;  and  from  and  after  his 
decease  the  testator  gave  and  devised  the  same  to  the 
first  and  other  sons  of  John  Hasker^  in  tail  male,  and 
for  default  of  such  issue,  to  the  daughter  or  daughters 
otjohn  Hasher^  in  tail  male,  as  tenants  in  common,  in 
the  same  manner  as  he  gave  the  first*mentioned  here- 
ditaments to  the  sons  and  daughters  of  the  Plaintiff 
William  Haskery  after  his  decease.  And  the  testator 
gave  and  bequeathed,  subject  as  before,  certain  other 
messuages  and  premises  to  Thomas  Haskevj  the  third 
son  of  his  nephew,  Thomas  Haskevj  when  he  should 
attain  his  age  of  twenty-one  years,  for  life,  remainders 
to. his  sons  and  daughters,  as  to  the  sons  and  daughters 
of  WHliam  Hasker ;  and  he  also  gave  and  devised,  sub- 
ject as  before,  certain  leasehold  hereditaments  to  Thomas 
Hasker^  the  third  son  of  his  nephew,  T.  H.  his  execu-  ' 
tors,  administi*ators,  and  assigns,  when  he  should  attain 
the  age  of  twenty-one  years.  And  the  testator  also 
gave^  subject  as  before,  certain  other  hereditaments  unto 
Richard  Hasker^  fourth  son  of  his  nephew,  -Thomas 
Hasker^  when  he  should  attain  twenty-one,  for  li&^ 
with  remainders  to  his  sons  and  daughters  as  ia  the 
former  cases.  And  he  also  gave  and  bequeathed  all  his 
right,  titles  estate,  and  interest  of,  in,  and  to,  a  oertaia 
mill,  with  its  appurtenances,  called  Lon^bridge  MiU^ 
^tuate  BiSherfdd  on  the  Loddon^  then  in  the  dccur 
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potion  of  George  Woodroffi^  to  Bichard  Hasker^  his 
cutors,  administrators,  and  assigns, when  he  should  attain 
his  age  of  twenty-one  years,  for  the  residue  of  a  certain 
term  of  years  which  he  had  therein  then  to  come.  And  it 
was  the  testator's  express  will,  desire,  and  direction,  that 
no  timber  should  be  cut  from  any  of  the  estates  devised, 
until  the  devisee  claiming  the  same  shoidd  attain  the 
age  of  twenty -one  years,  except  for  necessary  repairs. 
And  in  case  either  or  atuf  of  the  sons  of  his  nephem^ 
Thomas  Hasker,  should  happen  to  die  before  he  or  ihg 
should  attain  the  age  of  twenty-^one  years^  or  without  leanh 
ing  any  child  or  children  of  his  oi*  their  body  or  bodies, 
lawfully  begotten,  then  it  was  the  testatof^s  express  will 
and  desire,  that  the  several  estates  devised  to  him  or  them 
should  go  to  the  surviving  son  or  sons  of  his  nephew 
Thomas  Hasker,  share  and  share  alikc^  when  and 
so  soon  as  he  or  they  should  attain  to  his  or  their 
respective  age  or  ages  of  twenty-one  years,  for  his  or 
their  natural  life  or  lives,  and  immediately  from  and 
after  his  or  their  decease  or  deceases,  to  such  usesi 
limitations,  and  appointments  as  were  thereinbefore 
limited  and  appointed  of  the  several  estates  given  and 
devised  to  him  or  them  respectively ;  and  the  testator, 
by  his  will,  authorised  and  empowered  his  executors, 
and  the  survivors  and  survivor  of  them,  to  receive  the 
rents,  issues,  and  profits  of  each  particular  estate  devised 
to  the  sons  of  his  nephew,  Thomas  Hasker,  until  the 
devisee  entitled  to  the  same  should  attain  his  age  of 
twenty-one  years,  for  the  purpose  of  paying  and  dis- 
charging out  of  the  rents,  issues,  and  profits  of  each 
particular  estate  the  annuities  charged  on  such  estate, 
and  the  interest  of  money  then  raised,  or  to  be  raised, 
on  the  security  thereof,  with  other  incidental  expences 
that  might  happen  to  affect  or  incumber  the  same  durr 
ing  the  minority  of  the  devisee  entitled  thereto,  the 
residue  of  such  rents,  issues,  and  profits^  if  any,  to  re- 
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main  from  time  to  time  in  the  hands  of  his  executor 
for  the  sole  benefit  of,  and  to  be  paid  to^  such  devisee 
when  he  should  come  of  age. 

The  testator  left  his  niece  Dorothy ^  the  wife  oijohn 
Lce^  his  heiress  at  law,  and  on  the  death  of  the  testator, 
the  reversion  in  fee  of  the  hereditaments  devised  by  the 
testator's  will  to  John^  William^  Thomas^  and  Richard 
Hasker^  for  their  respective  lives,  with  remainder  to 
their  respective  sons  and  daughters,  as  before  mentioned^ 
descended  to  her  as  heiress  at  law. 

Dorothy  Lee  died  in  1797,  leaving  Henry  PincJce  LeCy 
her  eldest  son  and  heir  at  law,  to  whom  the  reversion 
descended,  he  being  also  the  heir  at  law  of  the  testator. 

Previous  to  January^  1817,  the  Plaintiff,  William 
HaskeTy  attained  his  age  of  twenty-one  years,  and  was 
a  bachelor,  and  had  no  issue  at  the  date  of  the  feoff- 
ment hereinafter  mentioned,  and  the  livery  made  pur- 
suant thereto. 

By  indenture,  bearing  date  the  1st  Zanuary^  181  Ty 
and  made  between  the  Plaintiff,  fftlliam  Hasker^  of  the 
one  part,  and  William  Seymour^  of  the  other,  William 
Hasker  demised  all  the  hereditaments  and  premises 
which  were  originally  devised  to  him  by  the  testator, 
comprising  (amongst  others)  the  hereditaments  and  pre- 
mises mentioned  in  the  agreement,  to  hold  the  same 
(subject  to  the  encumbrances  affecting  them)  unto  Wil- 
liam SeymonTj  his  executors,  administrators,  and  assigns, 
for  the  term  of  ninety-nine  years,  if  the  Plaintiff,  William 
Hasker^  should  so  long  live,  upon  trust  for  the  Plaintifl^ 
William  Hasker j  and  his  assigns. 

By  an  indenture  of  fcofiment,  dated  the  Sd  January^ 
18179  and  made  between  the  Plaintiff,  of  the  first  part, 
Henry  Pincke  Lee^  of  the  second  part,  John  Cokj  of  the 
third  part,  and  Jonathan  Hilkiah  Bricknellj  of  the  fourth 
part,  and  by  livery  of  seisin  made  according  to  that  in- 
denture,  after  reciting  to  the  effect  above  stated,  and 
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1 824.  that  the  Plainti£^  William  Hadcer^  being  defliroua  of 
accpuring  the  fee  simple  of  the  hereditamenta  dewed 
by  the  will  of  the  testator  to  him,  bad  applied  to  Henry 
^rxoM*  Pincke  Lee,  as  the  heir  at  law  of  the  testator,  to  concur 
vfith  him  i^  a  feoffinent  and  fine  of  the  hereditamoits 
unto  ^ifhard  Cole  and  his  heirs,  to  and  for  the  use  of 
the  PUinti£^  William  Hosier,  to  the  intent  to  destroy 
^e  cpntingept  uses  and  estates  limited  to  his  sons  and 
daughters,  of  and  in  the  hereditaments  devised  to  hiniy 
and  all  other  contingent  uses  and  estates. whatsoever 
thereon  respectively  expectant  or  subsequent  thereto, 
and  to  pass  the  reversion  in  fee  therein,  then  vested  ii 
Henry  Pincke  Lee  b&  heir  at  law  of  the  testator  to  the 
use  aforesaid :  It  wa#  witnessed,  and  the  Pliuntiff  did 
grant  and  enfeofl^  and  Henry  Pineke  Lee  did  grant, 
enfeoff  and  confirn^  unto  Richard  Cole,  his  heirs  and 
assigns,  the  hereditaments  comprised  in  the  agreement, 
to  hold  unto  him,  his  heirs  and  assigns  for  ever,  to 
such  uses  as  the  Plaintiff  should  by  any  deed  or  writing 
di|rect  and  appoint;  and  in  default  of  such  direc^ioD 
and  i^pointment,  to  the  use  of  the  Plaimtiff,  WiUiam 
Hasker^  and  his  assigns  for  life,  with  remainder  to  the 
use  of  Richard  Colcj  his  heirs  and  assigns,  during  the 
life  of  the  Plaintiff  and  his  assigns,  upon  trust,  for  the 
sole  benefit  of  the  Plaintiff  and  his  assigns,  and  to  the 
intent  that  any  wife  of  the  Plaintiff  might  not  be  en- 
titled to  (lower,  with  remainder  to  the  only  proper  use 
of  the  Plaintiff,  hi$  heirs  and  assigns  for  ever.  The  in- 
denture contained  a  covenant  by  the  Plaintiff  and  Henry 
Pincke  LeCf  to  levy  unto  Richard  Cole  and  his  heirs  a 
fine  sur  conttzance  de  droit  come  ceo  &c.  with  proclam- 
ations, of  the  hereditaments^  and  a  declaration  that  the 
fipe  should  enure  to  the  several  uses,  and  upon  the  trust, 
intent,  and  purpose  in  the  indenture  expressed  and  con- 
tained concerning  the  same* 

A  fine 
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A  fine  sur  amuzance  de  droit  come  ceo  8tc.  with  pro- 
clamations, was  duly  levied  in  pursuance  of  this  core- 
nant 

The  Plaintiff  having  been  advised,  that  by  the  above* 
mentioned  means  he  acquired  an  estate  in  fee* simple 
in  the  hereditaments  devised  by  the  will  of  the  testator, 
contracted  with  the  Defendants  for  the  sale  to  them 
of  such  hereditaments,  but  they  afterwards  objected  to 
the  tide  thereto,  and  the  Plaintiff  exhibited  his  bill  ill 
the  Court  of  Chancery  against  them,  for  the  purpose  of 
compelling  them  to  complete  their  purchase.  The  De^ 
fendants  having  put  in  their  answer,  the  cause  came  oti 
to  be  heard  before  his  Honor  the  Vice-Chancellor  on 
the  6th  Mayj  1822,  when  his  Honor  directed  a  case  to 
be  made  for  the  opinion  of  this  Court  upon  the  follow- 
ing question, 

Whether  the  Plaintiff,  under  and  by  virtue  of  the 
will  of  John  Hasker,  and  by  the  indenture  of  demise  of 
the  1st  Jammry^  1817,  and  the  indenture  of  feoff- 
ment of  the  3d  Jamiary,  1817,  and  the  fine  levied  in 
pursuance  of  the  covenant  contained  in  the  indenture 
of  the  3d  January^  1817,  acquired  an  absolute  estate  of 
inheritance  in  fee  simple,  of  and  in  the  said  heredit»- 
ments,  discharged  from  the  remainders  and  executory 
debases,  if  any,  limited  and  created  by  the  will  of  John 
HasJcer? 

PeU  Seijt  for  the  Raintiff.  If  the  limitations  ex"- 
pectant  upon  the  determination  of  William  Hasker^s 
estate  were  remainders  and  contingent,  they  were  barfed 
by  the  fine  and  feofiment  of  1817,  and  the  Phaiintiff'^ 
title  is  good.  They  were  remainders  according  to  th^ 
general  rule^  which  lays  it  down,  that  a  limitation  shall 
never  be  construed  as  an  executory  devise,  where  there 
is  a  preceding  estate  of  freehold  8u£Bciait  to  support  a 
remainder,  and  the  estate  limited  to  WiUiam  Hasker 
for  life  was  clearly  of  that  nature;  whether  or  not  they 
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were  coutingenti  will  depend  upon  the  constraction  to 
be  put  on  the  word  or  in  the  sentence,  *^  In  case  either 
of  the  sons  ^Thomas  Hasker  should  happen  to  die  before 
he  or  they  shotdd  attain  the  age  of  twenty-one  yearsj  or 
mthout  leaving  any  child"  Now,  in  a  will  or  surrender, 
the  courts  have  always  construed  the  or  in  such  a 
sentence  conjunctively  or  disjunctively,  or  have  ex- 
punged it  altogether,  as  would  best  effectuate  the  in- 
tention of  the  devisor  or  surrendercr.  Price  v.  Hunt  (a), 
Soulle  V.  Gerrard{b)f  Barker  v.  Suretees[c\  Wrigbi  ▼• 
Kemp  (d),  Fairfield  v.  Morgan  {e)^  EeuHman  v.  Baker  (/], 
Crump  Y.  Norwood  (g)p  ColUnmm  v.  Wright  (A),  1  Eq, 
Cas*  Abr.  188.  But  the  intention  of  the  devisor  in  the 
present  case  was  most  clearly  that  the  <>r  should  be  read 
coDJanctively  and^  or  be  omitted.  For,  if  William  Hosier 
had  married  and  died  before  twenty-one  leaving  issue,  it 
never  could  have  been  the  devisor's  intention  to  leave  that 
issue  unprovided  for;  and  yet  such  might  have  been  the 
case  if  the  or  be  read  disjunctively.  To  justify  the  0(m- 
struction  which  will  be  contended  for  on  the  part  of  the 
Defendant,  if  it  is  to  be  argued  that  the  remainders  over 
were  vested,  the  Court  must  strike  out  the  words,  <*  he 
should  attain  the  age  of  twenty-one  years,''  an  alteration 
much  more  extensive  than  that  which  is  required  by  the 
Plaintiff.  William  Hasker  himself  took  a  vested  interest, 
though  he  was  not  to  come  into  possession  till  twenty- 
one  ;  Boraston's  case  (f ) ;  but  if  or  be  read  as  and,  it  is 
impossible  to  contend  that  the  remainders  expectant  on 
the  determination  of  his  life  were  vested,  for  they  fall  in 
every  respect  within  the  strict  definition  of  a  contingent 
remainder  as  given  hy Feame.  Braamsfword  Y.Edwards{j) 


(a)  PoUexf.CAS* 
\b)  Cro.£Iiz>S2S^ 
(c)  %Str.  1 1 75. 
{J)  3  T.  R.  470. 
(e)  %N*R*40» 


(/)  I  Tamt^  181. 
(^)  7  Taunt,  $63. 

(/)  3  R^p.  19. 

(j)  t  Ves.Jun,  »43. 
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and  Doe  dem.  Usher  v.  Jessep{a)  will  be  relied  on  by  the 
other  side ;  but  Brownsword  v.  Edvxtrds  is  outweighed 
by  the  mass  of  conflicting  authority ;  and  in  Doe  dem. 
Usher  v.  Jessep^  it  was  necessary  to  construe  or  in  its 
natural  sense,  to  give  effect  to  the  obvious  intention  of 
the  testator. 
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Bosanquet  Seijt.,  contra.     There  is  no  reason  for  re- 
jecting the  orj  or  for  reading  it  conjunctively.     There 
would  be  nothing  unreasonable  in  the  supposition  that 
the  devisor  wished  to  deter  William  Hasker  from   an 
early  and  imprudent  marriage.     But  the  ground  upon 
which   the  Defendants   rely  is,   that  the  limitation  in 
question  was  a  vested  remainder,  to  take  effect  after  the 
natural  expiration  of  the  preceding  estate  for  life  to 
William  Hasker,  and  the  estates  tail  to  his  children. 
The  testator  having  four  great  nephews  gives  a  part 
of  his  estate  to  each  for  life,  with  remainder  in  strict 
settlement  to  his  children.     It  is  manifest  that  the  sur- 
viving great  nephews  were  not  to  take  any  thing  as  long 
as  there  was  issue  of  the  great  nephew  deceased ;  nor 
was  the  heir  at  law  to  take  any  thing  as  long  as  there 
was  issue  of  any  of  the  great  nephews.      The  Court, 
therefore,  will  not  put  such  a  construction  upon  the 
terms  of  the  limitation  in  question,  as  to  defeat  any  of 
the  preceding  estates  expressly  limited,  but  will  con- 
strue them  as  descriptive  of  die  events  in  which  those 
estates  would  fail,  and  as  conveying  a  remainder  after 
their  natural  expiration.     The  circumstance  of  the  de- 
visor having  repeatedly  used  the  words  ^^  when  he  shall 
attain  the  age  of  twenty  one  years,*'  as  descriptive  of 
the  time  when  the  devisee  would  be  entitled  to  posses- 
sion, may  easily  account  for  the  use  of  similar  words  in 
the  limitation  over,  as  describing  an  event  m  which  the 
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limitati<m  to  the  first  taker  for  life  wdtdd  be  likdy  to 
M\f  though  the  sabsequent  words  alone  would  have 
been  sufficient  for  the  purpose*  In  all  the  cases  upon 
wills,  in  which  or  has  been  construed  conjunctively,  the 
first  taker  has  been  a  devisee  in  fee^  so  that  the  limit- 
ations over  were  necessarily  executory  devises,  displacing 
the  first  estate;  and  unless  the  construction  adopted 
had  prevailed,  the  heirs  of  the  first  taker  in  fee  would 
have  been  ousted.  [Lord  Giffbrd  C.  J.  If  the  Court 
Construes  this  or  disjunctively,  they  must  strike  out  the 
whole  condition  as  to  the  devisee's  dying  under  tweity- 
one.]  The  expressions  of  the  devisor  may  be  inaccurate^ 
but  the  intention  is  plain ;  and  if  this  case  had  occurred 
before  Price  v.  Hunt^  there  could  have  been  no  doubt 
The  case  of  Browrufoxfrd  v.  Edwards  is  expressly  in 
point,  where  Lord  Hardwicke  not  only  considered  a 
limitation,  such  as  the  present,  as  a  vested  remainder,  but 
altered  and  into  or.  The  Defendants  only  seek  to  retain 
it.  Wright  V.  Kemp^  the  only  case  in  which  or  has  been 
construed  conjunctively,  when  the  preceding  limitation 
wab  not  in  fee,  was  the  case  of  a  copyhold,  to  the  use 

of  the  surrenderor  for  life,  remainder  to  W.  W.,  an  ille- 
gitimate son,  for  life,  remainder  in  tail  to  the  issue  of 
W.  fF.,  lawfully  begotten ;  and  if  W.  fV.  should  die  in 
the  lifetime  of  the  surrenderor,  or  without  issue,  remain- 
der to  the  surrenderor  in  fee :  W.W.  died,  leaving  issue,  in 
the  lifetime  of  the  surrenderor,  so  that  if  the  or  had  not 
been  construed  conjunctively  the  surrender  would  have 
been  absolutely  without  effect.  The  words  *<  without 
child  or  children"  plainly  refer  to  the  former  limitation 
in  strict  settlement,  and  have  been  considered  in  many 
cases  to  mean  issue  generally ;  and  the  **  and  leav- 
ing has  been  considered  as  leaving  at  any  time,  so  as 
to  denote  an  indefinite  feilure  of  issue.  'Roe  v.  Scott  and 
Smart,  {a) 


(tf)  Fcame^  473.  n. 


Tbt 


IN  THE  4th  &  5th  Years  of  GEO.  IV. 


;09 


The  following  certificate  was  afterwards  delivered  : 
This  case  has  been  argued  before  us.  We  have  con- 
sidered the  same,  and  are  of  opinion  that  the  Plaintiff, 
under  and  by  virtue  of  the  said  will  of  the  said  John 
Haskerj  tlie  said  indenture  of  demise  of  the  1st  January^ 
1817,  the  said  indenture  of  feoffment  of  the  Sd  January^ 
1817,  and  the  said  fine  levied  in  pursuance  of  the  cove- 
nant contained  in  the  said  last  mentioned  indenture, 
acquired  an  absolute  estate  of  inheritance  in  fee  simple 
of  and  in  the  hereditaments,  discharged  from  the  re- 
mainders limited  and  created  by  the  will  of  the  said 
testator  Jofm  HasJcer. 

It  was  not  contended  before  us  that  the  said  will 
contained  any  executory  devise  or  devises  affecting  the 
said  hereditaments. 

GiFFORD. 

J.  A.  Park. 

J.  BURROUGH. 
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ACTION  ON  THE  CASE. 

An  action  on  the  case  does  not  lie 
for  detaining  cattle  distrained  da- 
mage feasant  where  tender  of  suf- 
ficient amends  was  made  after  the 
cattle  had  been  impounded.  She- 
riff's,  James*  Pog^  34?  1 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

1.  Affidavit  to  hold  to  bail:  what 
sufficient  on  a  debt  on  charter 
party.     Skeen  v.  McGregor.      242 

2.  In  C.  B.  an  affidavit  of  debt  for 
money  paid  for  a  Defendant,  and 
advanced  to  him,  need  not  state 
that  the  payment  and  advance 
were  at  Defendant's  request.  Ber- 
ry V.  Fernandes.  338 

S.  Affidavit  to  hold  to  bail.  Lascar 
and  Loisada  v.  Moriosepk:        357 

I 


AGENT. 
See  Lien. 

AGREEMENT. 

The  circumstance  that  an  agreement 
contains  a  provision  for  its  being 
made  a  rule  of  court,  will  not  of 
itself  authorise  the  Court  to  take 
such  a  step.     Steers  v.  Harrop. 

Page  133 

AMENDMENT. 

See  Recovery,  1,  2.  8.     Writ  of 

Right. 

Where  the  affidavit  to  hold  to  bail 
named  five  Defendants,  separate 
bailable  process  was  issued  against 
one,  and  a  bail-piece  taken,  in 
which  he  alone  was  named ;  after- 
wards, serviceable  process  was  is- 
M  m  2  sued 
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sued  against  (he  other  four,  who 
were  not  named  in  the  bailable 
process;  the  declaration  was  against 
all  five;  the  Court  permitted  the' 
Plaintiff  to  amend  the  bail  recog- 
nizance by  inserting  the  names  of 
the  four  Defendants  who  had  been 
at  first  omitted.  Christie  v.  Walker 
-and  Four  Others.  Pog^  206 

ANNUITY. 

1.  By  B$  G.9.  e,  141.  it  is  enacted^ 
that  within  thirty  days  afler  the 
execution  of  every  deed,  &c. 
whereby  any  annuity  or  rent- 
charge  shall,  from  and  after  the 
passing  of  the  said  act,  be  granted 
for  life  or  lives,  or  for  any  term  of 
years,  or  greater  estate  determin- 
able on  life  or  lives,  a  memorial  of 
'  the  date  of  every  such  deed,  &c. 
of  the  names  of  all  the  parties  and 
and  all  the  witnesses  thereto,  and 
of  the  person  or  persons  for  whose 
life  or  lives  such  annuity  or  rent- 
charge  shall  be  granted,  and  of  the 
person  or  persons  by  whom  the 
same  is  to  be  beneficially  received, 
shall  be  inrolled  in  Chancery  in  the 
form  or  to  the  effect  therein  ex- 
emplified, with  such  alterations  as 
the  nature  and  circumstances  of 
any  particular  case  may  reasonably 
require;  and  in  a  schedule,  the 
following  directions  are  given  as  to 
the  mode  of  describing  the  wit- 
nesses in  the  memorial :  at  the 
head  of  one  of  several  columns, 
which  are  to  contain  the  substance 
of  the  deeds,  staad  the  wM-ds, 
»7 


"  names  of  witnesses  ;'*  and  under* 
neath,  as  applicable  to  indentures 
of  lease  and  release,  the  letters  and 

words,  "  E.  F.  of ,  G.  H.  of 

;"  and,  as  applicable  to  a  bond 

and  warrant  of  attorney  to  confess 
judgment,  the  letters,  ^<  £.  F.> 
G.  i//'  Wliere  the  witnesses  to 
the  deeds  were  attorneys*  clerks : 
Held,  that  they  were  sufiiciently 
described  in  the  memorial  as  clerks 
to  E.  H.  (their  employer)  of  B. 
(the  employer's  residence).  St. 
John  ▼•  Champneys.  Pog^  77 

2.  An  annuity  being  in  arrear,  and 
the  rents  of  an  estate  on  which  it 
was  secured  being  unpaid,  the  trus- 
tee of  the  estate,  who  had  negoci- 
ated  the  annuity  between  the 
grantor  and  granteCf  having  ad- 
vanced a  sum  to  the  grantee  in 
anticipation  of  the  coming  rents, 
and  having  received  from  the 
grantee  on  this  advance  the  com- 
mission which  he  usually  received 
on  annuity  payments,  the  Court 
set  aside  an  execution  which  (the 
rents  proving  insufficient)  was  af- 
terwards issued  for  this  sum  in  the 
name  of  the  grantee,  against  one 
who,  as  surety  for  the  payment  of 
the  annuity,  had  given  a  warrant 
to  confess  judgment.  Williamson 
v.  Sir  George  Goold.  171 

S.  An  annuity  being  in  arrear,  and 
the  rents  of  an  estate  on  which  it 
was  secured  being  unpaid,  the  re- 
ceiver of  the  rents,  who  had  nego- 
ciated  the  annuity  between  the 
grantor  and  grantee,  having  ad- 
vanced a  sum  to  the  grantee  in 

anti- 


ANNUITY. 


APOTHECARY. 
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anticipation  of  the  coming  rents, 
and  having  received  from  the 
grantee  on  this  advance  the  com- 
mission which  he  usually  received 
on  annuity  payments,  the  Court 
set  aside  an  execution,  which 
(the  rents  proving  insufficient,) 
the  grantee  afterwards  issued  for 
this  sum  against  the  grantor.  Car- 
roll  v.  Sir  George  Goold.  Page  191 

4.  Where,  upon  the  grant  of  an  an- 
nuity, the  agent  of  the  grantee,  on 
paying  the  consideration  money, 

retained,  or  caused  to  be  returned 
to  him,  a  considerable  sum  for  the 
expence  of  deeds,  investigating 
title,  journeys,  Urc,  (two  witnesses, 
brought  from  a  considerable  dis- 
tance for  the  purpose  of  attesting 
the  annuity  deed,  having  first  re- 
tired,) the  Court  held  this  an  ille- 
gal retainer,  for  which  the  grantee 
was  responsible,  and  on  that 
ground  set  aside  the  annuity  ten 
years  after  it  had  been  granted 
and  acted  on,  though  the  grantee 
alleged  that  he  had  given  no  au- 
thority for,  and  was  ignorant  of, 
such  retainer.  Williamson  v. 
Henry  Michael  Goold.  234 

5.  Where  the  surety  under  an  annu- 
ity deed  obtained  an  order  to  set 
aside  an  execution  under  which  he 
was  in  custody  for  arrears  of  the 
annuity,  upon  entering  into  an  ac- 
count and  paying  the  balance 
which  should  be  found  due  under 
the  provisions  of  the  deed,  and  the 
principal  afterwards  succeeded  in 
setting  aside  the  deed  itself,  the 
Court  refused  to  discharge    the 


surety  until  he  had  entered  into  an 
account,  or  paid  money  into  court 
to  cover  what  might  ultimately  be 
found  due.  Williamson  v.  Sifr 
George  Goold.  Page  274 

6.  A  person  employed  by  the  gran- 
tor of  an  annuity  to  raise  money, 
and  by  the  grantee  to  pay  the  con- 
sideration money  to  the  grantor, 
having  at  the  time  of  the  payment 
of  the  money  received  back  some 
part  of  it  for  a  debt  alleged  to  be 
due  from  the  grantor  to  himself, 
the  Court,  on  motion,  set  aside 
the  annuity  on  the  grantor's  pay- 
ing principal  and  interest  at  5  per^ 
cent,,  though  the  grantee  never 
received  any  of  the  money  so  re^ 
turned,  and  was  ignorant  of  that 
part  of  the  transaction.  Gorton 
V.  Champneys^  and  Coventry  v. 
Champneys.  287 

7*  Where  an  annuity  was  set  aside 
upon  the  grantor's  paying  what 
should  be  found  due  for  principal 
and  interest  at  5  per  cent.,  the 
Court  allowed  the  grantee  his  fair 
disbursements  for  the  conveyances 
by  which  the  grant  of  annuity  was 
effected  and  secured.  Williamson 
V.  Goold.  316 

APOTHECARY. 

In  an  action  to  recover  the  amount 
of  an  apothecary's  bill,  the  Plain- 
tiff who,  under  55  G.  3.  c.  194., 
proves  a  certi6cate  from  the  So- 
ciety of  Apothecaries,  need  not 
also  prove  an  apprenticeship 
served.     Shenoin  v.  Smith*      d04 
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ARBITRATION. 


APPRENTICE-DEED. 

See  Evidence,  8. 

APPROPRIATION. 

A*  had,  for  the  purpose  of  sale,  con- 
•igned  a  cargo  of  fish  to  B.^  who 
was  in  correspondence  and  con- 
nected with  the  house  of  C.  C. 
had  advanced  money  to  A.,  on  an 
engagement  from  A.  that  the  pro- 
ceeds of  the  cargo  of  fish  should 
be  remitted  hj  B.  to  A.  through 
the  hands  of  C,  in  order  that  they 
might  so  constitute  a  security  for 
the  money  advanced  by  C  A. 
then  wrote  to  B.,  telling  him  that 
the  cargo  of  fish  was  not  responsi- 
ble for  any  advances  made  by  C. 
Notwithstanding  this  B.^  after  the 
receipt  of  A.*8  letter,  remitted  the 
proceeds  to  C,  who  retained  them 
to  cover  his  advance.  A*  having 
become  bankrupt,  and  his  assig- 
nees having  sued  B.  for  these  pro- 
ceeds :    ' 

Held,  that  a  jury  was  warranted 
in  considering  A,*s  engagement  as 
an  appropriation  of  the  cargo  of 
fish,  which  he  could  not  rescind, 
and  not  a  mere  order  for  payment 
of  money,  which  could  be  revoked 
by  a  subsequent  countermand  be- 
fore payment.  Fisher  and  An- 
otheTf  Assignees,  v.  Miller. 

Page  150 

ARBITRATION. 

1.  Where  a  cause  was  referred  to 
arbitration  under  a  judge's  order, 


and  one  of  the  parties,  before  the 
award  was  published,  and  before 
the  judge's  order  was  made  a  rule 
of  court,  revoked  his  submission. 
The  arbitrator  having  made  an 
award  notwithstanding  this  revo- 
cation, the  Court  set  aside  tlie 
award,  although  the  judge's  order 
had  been  made  a  rule  of  court  be- 
fore any  application  to  set  aside  the 
award.     Clapham  v.  Higham. 

Page  87 
2.  Even  where  matter  of  law  alone» 

and  no  matter  of  fact  is  referred 
to  a  barrister,  the  Court  will  not 
set  aside  an  award  made  by  him, 
on  the  ground  that  it  is  contrary 
to  law,  unless  the  illegality  appear 
on  the  face  of  the  award.  Cramp 
V.  Stfmons.  10^ 

S.  A  Defendant  having,  at  the  trial 
of  an  action  on  the  case,  agreed  to 
enter  into  a  rule  of  nisipriusy  to 
repair  and  reinstate  premises  which 
he  had  wrongfully  damaged,  it 
was  referred  to  a  barrister  to  set- 
tle what  sum  should  be  paid  in 
lieu  of  his  doing  this.  The  De- 
fendant's attorney  produced  no 
witnesses  at  the  first  meeting, 
under  the  arbitration,  of  which  he 
had  had  ample  notice,  but  the 
Plaintiff's  witnesses  gave  in  their 
estimate,  and  the  arbitrator,  after 
viewing  the  premises,  appointed  a 
day  for  a  second  meeting.  The 
Defendant's  attorney  called  before 
that  day,  and  said  that  his  wit* 
nesses  (two  surveyors,  who  had 
known  the  premises  before  the 
acticm,)  could  not  attend ;  the  ar- 
bitrator, although  one   of   these 

witnesses 


ARBITRATION. 
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witnesses  might  have  attended  tlie 
first  meeting,  appointed  a  third 
meeting  for  the  evening  before  he 
was  about  to  leave  London  for  the 
circuit:  on  the  morning  of  that 
daji  Defendant's  attorney  called 
on  the  arbitrator,  and  left  an  affi- 
davit, stating  that  one  of  the  two 
surveyors  was  confined  to  his  bed, 
and  the  other  gone  to  France. 
The  arbitrator  suggested  that 
other  surveyors  were  equally  capa- 
ble of  making  an  estimate  for  the 
Defendant,  and  offered,  if  the  De- 
fendant's attorney  would  name  a 
day,  to  come  to  London  to  hear 
them,  or  the  two  first  proposed ; 
the  attorney  refused  to  name  a 
day,  or  to  procure  other  surveyors, 
though  another  surveyor  and  a 
carpenter  had  attended  the  trial  of 
the  cause  on  Defendant's  behalf. 
The  arbitrator  then  gave  the  De- 
fendant's attorney  notice  he  should 
make  his  award,  if  required  by 
the  Plaintiff;  and  being  required, 
awarded  a  sum  to  be  paid  to  the 
Plaintiff. 

The  Defendant's  attorney  swear- 
ing he  understood  the  arbitrator 
meant  to  have  called  another  meet- 
ing, the  Court  set  aside  the  award, 
though  no  objection  was  made  to 
the  amount  awarded;  leaving, 
however,  the  Plaintiff  at  liberty  to 
enforce  the  Defendant's  agreement 
to  enter  into  the  rule  of  nisi  prius 
for  the  reinstating  the  premises. 
Dodington  v.  Hudson.     Page  884 


ARREST. 

Where  a  sheriff's  officer,  who  had 
forborne  to  arrest  a  Defendant 
upon  his  promising  to  put  in  good 
bail,  afterwards,  on  hearing  that 
such  bail  would  not  be  forthcom- 
ing, himself  put  in  bail  without 
the  consent  of  the  Defendant,  and 
then,  accompanied  by  the  bail  so 
put  in,  took  tlie  Defendant  into 
custody  the  day  before  the  De- 
fendant's time  for  putting  in  bail 
expired,  the  Court  discharged  the 
Defendant,  and  made  the  sheriff's 
officer  pay  costs.   Taytor  v.  Eoans. 

Page  367 

ARREST  OF  JUDGMENT. 
See  EviD£MCB, 

ASSIGNEE. 
See  Insolvent  Dsbjor,  2. 

ATTACHMENT. 

See  Practice,  20.  and  24. 

Hie  Court  will  grant  an  attachment 
against  a  party  for  non-perform- 
ance of  an  award  which  has  been 
made  a  rule  of  court,  though  he 
reside  out  of  the  jurisdiction  of 
the  court.     Hopcrqft  v.  Termor* 

878 

ATTORNEY. 

See  Costs,  1. 

1.  An  attorney   cannot    recover    a 

charge  for  conducting  a  suit  in 

which  the  party  charged  h^s  not 

had  the  benefit  of  the  attorney's 

M  m  4  jndg- 
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ATTORNEY. 


BAIL. 


judgment  and  superintendence. 
Therefore,  where,  in  an  action  on 
an  attorney's  bill,  it  appeared  that 
the  Plaintiff  lived  at  2).,  five  miles 
from  W.,  that  the  Defendant  lived 
at  H,,  fourteen  miles  from  W.^  and 
applied  to  «/.  B.  (who  resided  at 

'  W.f  and  who  had  been  a  clerk  of 
the  Plalntiffi  and  practised  in  his 
name),  to  carry  on  the  suit  for 
which  the  bill  in  question  was  in- 

'  curred ;  «/.  B.  carried  on  the  suit, 
and  it  did  not  appear  that  the  De- 
fendant ever  saw  the  Plaintiff,  or 

'  had  the  benefit  of  his  judgment ; 
the  business  done  at  the  office  at 
JF.  was  for  J.  B.'a  benefit,  except 
one-third,  which  the  Plaintiff  re- 
ceived for  coming  over  once  a 
week  to  shew  his  face ;  Plaintiff's 
name  was  not  on  the  door  at  W., 
nor  was  it  employed  by  J,  B,  in 
soliciting  business ;  but «/.  B.  fre- 
quently consulted  with  Plaintiff; 
drafU  were  sometimes  engrossed 
at  D.  for  the  office  at  JF. ;  the 
draft  of  the  brief  which  J.  B.  had 
carried  on  for  Defendant  was  in 
the  hand-writing  of  Plaintiff,  as 
well  as  some  items  in  J.  B.*%  books 

-  touching  that  suit ;  the  Defendant, 
when  applied  to,  admitted  the  sum 
claimed,  but  required  to  set  off  a 
sum  due  to  him  from  J.  B,,  which 
was  refused : 

Held,  that  a  nonsuit,  directed 
by  the  Judge  who  tried  the  case, 
was  proper.     Hopkinson  v.  Smith. 

Page  IS 

X.  An  attorney  who  has  ceased  to 

practice  may  be  re-admitted  with- 


out paying  arrears  of  duty*    Ex 
parte  Cunningham.  Pf^c  91 

3.  The  Court  granted  a  rule  nisi 
calling  upon  an  attorney  to  answer 
for  alleged  misconduct,  in  a  matter 
where  no  suit  was  depending,  but 
which  appeared  to  have  been  en- 
trusted to  him  in  the  capacity  of 
an  attorney.  In  the  Matter  of 
Knight.  91 

4*.  The  Court  will  not  call  upon  an 
attorney  summarily  to  answer  the 
matters  of  an  affidavit  charging 
him  with  an  indictable  ofience,  but 
will  leave  the  parties  complaining 
to  their  prosecution  for  the  of- 
fence.    Short  V.  Pratt.  102 

5.  The  Court  will  not  proceed  sum- 
marily against  an  attorney  on  an 
affidavit  charging  him  with  an  in- 
dictable offence.  In  the  Matter  qf 
Knight  and  Hall.  142 

6.  The  Court  refused  to  strike  an  at- 
torney off  the  rolls  on  the  ground 
that  he  had  not  served  a  regular 
clerkship,  and  had  misconducted 
himself  previously  to  admission. 
In  Hie  Matter  of  Page.  160 


BAIL. 

1.  The  principal  offered  to  surrender 
on  the  13th  of  Mayy  but  the  Plain- 
tiff gave  him  time,  and  dispensed 
with  the  surrender,  on  an  under- 
standing that  the  bail  should  con- 
tinue liable.  On  the  11th  June 
the  bail,  ignorant  that  the  Defend- 
ant 


BAIL-PIECE. 

ant  had  offered  to  surrender, 
signed  an  agreement  to  continue 
liable;  the  principal  always  de- 
clared himself  ready  to  surrender ; 
but  in  Trinity  vacation  the  Plain- 
tiff, without  notice,  issued  pro- 
ceedings against  the  bail,  retuni- 
able  in  Michaelmas  term.  On  tlic 
29th  of  October  the  principal  ob- 
tained hia  certificate  under  a  coni- 
roiision  of  bankruptcy :  Held,  that 
the  bail  were  discharged.  West  v. 
Athdown  and  Palfrey.     Page  Hi.? 

2.  Excuse  for  non-attendance  of 
bail :  what  sufficient.  In  the  Mai- 
ler <if  IVeU'B  bail.  359 

3.  The  Court  will  not,  on  an  affidavi 
of  perjury  committed  by  the  bail 
in  justifying,  set  aside  the  alloca- 
tur of  bail,  though  the  application 
to  set  it  aside  be  made  on  the  next 
diesjuridicus.    Stociham  v.  French. 

36J 

4.  Bail :  indemnity  by  attorney, 
what  amounts  to.  Capon  v.  Dil 
lamort.  423 

5.  Bail.      Householder,   who. 
vage  V.  Hall.  430 

6.  Bail.     Notice   for    a   dies 
Heath  V.  Harris.  ^'iO 


BAIL-BOND. 

].  The  Plaintiff  cannot  sue  on  llie 

bail-bond,  after  ruling  the  sheriti' 

to  bring  in  the  body.     Blackford 

V.  Hawkim.  Page  181 

BAIL-PIECE. 

See  Practice,  7.  Amendment. 


BANKRUPT. 

See  Lakdlord  AND  Tenant,  2. 

Evidence,  9. 

I.  Defendants,  who  had  a  lien  on  C.'i 
ship,  received  from  C,  then  lying 
in  prison,  the  balance  due  to  them 
on  account  of  disbursements  made 
on  the  ship,  and  they  then  delivered 
up  the  ship's  papers  to  C.  C- 
having  become  a  bankrupt  a  fort- 
night after  this  payment,  (the  im- 
prisonment  he  was  then  undergoing 
being  the  act  of  bankruptcy,)  his 
assignees  sued  Defendants  for  the 
balance  so  received  by  thera.  A 
verdict  having  been  fotmd  for  the 
Defendants,  with  leave  for  the 
Piaintifls  to  move  to  set  it  aside, 
and  enter  up  a  verdict  for  the  said 
balance. 

The  Court  discharged  a  rule  nih 
to  that  effect,  which  had  been 
moved  for  on  tl)e  ground  that  the 
Defendants  not  having  stipulated 
for  the  payment  of  their  balance 
as  a  condition  for  the  suirender  of 
their  lien,  the  payment  ought  to  be 
considered  as  voluntary.  Tkompton 
and  Another  v.  Beatson  and  Otkeri. 
Page  145 
,  A  commission  of  bankrupt  was 
sued  out  against  the  Plaintiff  in 
April,  and  superseded  the  2d  of 
August.  A  second  coramisnon 
was  sued  out  on  the  7th  of  August, 
on  the  same  act  of  bankruptcy, 
under  which  Plaintiff  obtained  his 
certificate.  Plaintiff  sued  the  De- 
fendants' 
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BANKRUPT. 


CLERK  OF  PAPERS. 


fendante*  commissioners  under  the 
first  commission  for  an  alleged 
wrongful  imprisonment;  they  en- 
tered up  judgment  of  nonsuit 
against  him  in  July^  and  after- 
wards charged  him  in  execution 
for  costs :  Held,  that  the  Defend- 
ants might  have  proved  their  debt 
under  the  second  commission,  and 
that  Plaintiff  was  entitled  to  be 
discharged  from  it  under  his  cer- 
tificate. Holding  ▼.  Impey  and 
Others.  Page  189 

3.  A  bankrupt  having  promised,  after 

his  bankruptcy,  and  before  cer- 
tificate, to  pay  a  debt  due  before 
the  bankruptcy,  indorsed  to  the 
Plaintiff  two  promissory  notes  for  | 
that  purpose :  Held,  that  his  cer- 
ficate  was  no  bar  to  an  action  on 
these   notes.      Brix  ▼.  Brahamy 

281 

4.  Bankruptcy  and  certificate  are  no 
discharge  to  a  bond  given  under 
4  G.  S.  c.  33.  by  a  trading  member 
of  parliament,  where  the  judgment 
in  the  suit  in  which  the  bond  was 
given  is  obtained  after  the  bank- 
ruptcy, though  before  certificate. 
Campbell  v.  Jameson  and  Another, 

320 

5.  A  surety  under  an  annuity  deed, 
who  has  redeemed  the  annuity  sub- 
sequently to  the  bankruptcy  and 
certificate  of  the  grantor,  may 
maintain  an  action  against  the 
grantor  for  the  sum  paid  on  ac- 
count of  redemption,  although  the 
grantee  may  have  proved  the  value 
of  the  annuity  under  49  G.3.  c.  121. 
s.  17.  .  Watkins  v.  Flanagan    413 


BARON  AND  FEME. 
See  EviDKNCS,  6. 

In  an  action  against  a  feme  covert, 
the  Court  would  not,  upon  a  sum- 
mary application,  cancel  the  bail- 
bond,  and  permit  Defendant  to  file 
a  common  appearance,  where  much 
oi  the  debt  sued  for  was  con- 
tracted before  the  Defendant  dis- 
closed her  coverture,  where  she 
acted  with  great  duplicity  in  elud- 
ing payment,  and,  at  the  time  of 
the  application,  was'  residing  out 
of  the  jurisdiction  of  the  court. 
Luden  v.  Justice.  Pf^g^  844 

BOND. 

A  bond  by  which,  after  reciting  the 
partnership  of  J.  C.  and  T.  C, 
W.  P.  became  surety  for  such 
sums  as  should  be  advanced  to 
meet  bills  drawn  by  J.  C.  and 
T.  C,  or  either  of  them,  was  held 
not  to  extend  to  bills  drawn  by 
J.  C.  after  the  death  of  T.  C. 
Simson  v.  John  Cooke  and  Others. 

452 


CERTIFICATE. 
See  Bankrupt,  5. 


CLERK  OF  PAPERS. 

The  clerk  of  the  papers  in  the  Fleet 
prison  is  entitled  to  a  fee  of  2s.  Sd. 
on  every  action  from  which  a  pri- 

soner 


COSTS. 
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soner  is  discharged.    In  the  Matter 
of  William  Henry  Rochfort. 

Page  255 

CONTINUANCES. 
See  Statute  of  Limitations,  2. 

COSTS. 

1.  Where  the  prothonotary  refused 
to  allow  costs  on  account  of  gross 
misconduct  on  the  part  of  the 
Plaintiff's  attorney,  the  court  re- 
fused a  rule  for  the  prothonotary 
to  review  his  taxation,  though  De- 
fendant had  stayed  proceedings 
under  a  rule  for  staying  them  on 
payment  of  debt  and  costs.  Adams 
V  Staton.  69 

2.  The  Plaintiff  may  issue  a  writ  of 
enquiry  in  the  ordinary  form  in  an 

action  of  debt  for  treble  value  of 

tithes.     Bale  v.  Hodgelts.         183 

3.  In  finding  the  treble  value,  the 
jury  in  effect  find  the  single  value 
also.  Ibid, 

4.  If  the  jury  omit  to  find  costs,  the 
Court  may,  where  the  Plaintiff  is 
entitled  to  them,  make  such  an 
entry  on  the  postea  as  is  usual  to 
authorise  the  allowance  of  costs. 

•    Ibid. 

5.  Semble^   that  under   8  &  9  fF.  3. 

c.  1 1 .  s.  3.,  (which  gives  the  Plain- 
tiff costs  in  certain  cases,  in  actions 
for  treble  value  of  tithes,)  the 
Plaintiff  is  only  entitled  to  such 
costs  afler  plea  pleaded,  or  de- 
murrer joined.  Ibid, 

6.  Where  an  attorney  is  entitled  to 
the  costs  occasioned  by  the  taxation 
of  his  bill,  he  ought  to  'apply  for 


them  at  the  time ;  and  cannot  re- 
cover them  by  motion  after  making 
a  subsequent  settlement.      IVhii' 
Jield  V.  James,  Page  207 

?•  Plaintiffs  sued  as  executors,  upon 
a  count  which  alleged  that  the 
Defendant,  afler  the  death  of  the 
testator,  accounted  with  tlie  Plain- 
tiffs, as  executors,  concerning  a  sum 
of  money  due  from  the  Defendant 
to  the  Plaintiffs,  as  executors,  and 
that  the  Defendant,  upon  that  ac- 
count, being  found  indebted  to 
them  as  executors,  promised  them, 
as  executors,  to  pay : 

Held,  that  it  appeared  on  this 
count,  the  Plaintiffs  might  have 
sued  in  their  own  right ;  and  that, 
therefore,  upon  nonsuit,  they  were 
liable  to  costs.  Jones  and  Another f 
Executors,  v.  Jones,  249 

8.  Where  the  Plaintiff,  in  an  action 
on  a  marine  policy  of  insurance, 
having  recovered  for  an  average 
loss,  obtained  a  new  trial,  the  costs 
of  the  first  trial  being  directed  to 
abide  the  event,  and  at  the  second 
trial  recovered  again  for  no  more 
than  an  average  loss :  Held,  that  he 
was  entitled  to  the  costs  of  one  of 
the  trials  only,  and  the  Defendant 
to  the  costs  of  neither.  Hudson 
and  Another  v.  Majoribanks,     S93 

9*  An  arbitrator  to  whom  it  was 
referred  to  certify  what  verdict 
should  be  entered  up,  certified  for 
the  Plaintiff,  and  orally  communi- 
cated to  the  parties  that  each 
should  pay  his  own  costs  of  the 
reference ;  which  was  acceded  to 
by  them. 

The 
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COVENANT. 


D£ED. 


The  cause  havlDg  been  referred 
back  to  the  arbitrator,  he  certi- 
fied in  the  same  way  a  second  time, 
but  omitted  to  give  any  direction 

as  to  the  costs  of  the  second  re- 
ference: Held,  that  the  Plaintiff 
was  entitled  to  those  costs*  Mack- 
intosh V.  Bli^h.  Page  269 
10.  Where  the  costs  in  the  cause  are 
adjudged  to  the  Defendant,  and 
to  the  Phuntiff  costs  on  the  issues 
found  for  him,  the  costs  of  the 
issues,  except  in  replevin,  include 
only  the  costs  of  pleadings.  Otkir 
V.  Calvert.  275 

COUNTY  COURT. 

In  trover,  the  Court  would  not  stay 
proceedings  on  an  affidavit  from 
the  Defendant  that  the  cause  of 
action  did  not  amount  to  40f. 
L<me  V.  Loine*  270 

COVENANT. 

By  indenture  between  S.  F.y  senior, 
of  the  first  part,  S*  F.^  junior,  of 
the  second  part,  and  «/.  H.  H,  on 
the  third  part,  it  was  agreed  that 
S.  F*y  senior,  should  retire  from 
business,  and  8.  F.,  junior,  and 
J.  H.  H.  become  partners;  that 
the  capital  employed  should  be 
86,000^.,  24,00W.  of  which  S.  F.y 
senior,  should  advance  for  S.  F; 
junior,  and  12,000/.  was  to  be  ad- 
vanced by  J.  H.  H.  The  deed 
then  proceeded,  ''  And  whereas 
an  account  of  all  the  debts  of 
S.  F,,  senior,  in  his  business  of 
merchant;  has  been  this  day  taken, 


and  the  balance  in  his'  favour 
amounts  to  S8,033/.,  and  tokereas 
it  has  been  agreed  by  and  between 
S.  F.,  senior^  S.  F.,  junior^  and 
J.  H.  H.,  that  the  tohoU  of  the 
debts  and  credits  of  S.  F.,  senior^ 
shall  be  received  and  paid  hy  S.  F.» 
junior^  and  J.  H.  H.,  and  that  the 

balance  of  S8,03S/.  shall  be  ac- 
counted for  and  paid  by  them  in 
manner  hereinafter  mentioned;  and 
S.  F.,  senior,  by  indenture,  hath 
assigned  the  debts  and  credits  to 
them,  this  indenture  further  wit- 
nesseth  that  it  is  agreed,  that  in 
consideration  of  12,000/.  paid  to 
S.  F.,  senior,  by  J.  //.  i/.,  and  for 
raising  24<,000/.,  as  &  JP.,  junior's 
share  of  the  capital,  the  sum  of 
86,000/.,  part  of  the  38,038/.,  is  to 
be  retained  by  S.  JR.,  junior,  and 
«/.  H.  H,y  and  the  remaining  203S/. 
paid  to  jS.  F^.,  senior,  by  instal- 
ments, at  six,  twelve,  and  eighteen 
months ;  and  if  any  of  the  debts 
shall  prove  bad,  the  loss  shall  be 
borne   by  S.  F.,  junior,    and  J. 
H.H.y*    Held,    that    this  deed 
amounted  to  a  covenant  by  S.  F., 
junior,  and  J.  H.  H.  to  pay  the 
debts  due  from  S.  f.,  senior,  in  his 
business,  at  the  date  of  the  in- 
denture. SaUoun  and  Others^  Exe- 
cutrix and  Executors^  v.  Houston 
and  Others^  Executrix  and  Exe- 
cutors. Page  433 


DEED,  CONSTRUCTION  OF. 

A.  and  J?.,  by  a  deed,  (reciting  that 
€.  had  left  them  considerable  pro- 
perty 


DEVISE. 
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perty  in  strict  settlement,  with  re- 
mainder over,  on  failure  of  issue 
male  of  A*  and  B,^  to  2).,  a  lieute- 
nant of  marines,  but  had  made  no 
other  provision  for  2>.,)  agreed 
with  2).,  his  executors  and  ad- 
ministrators, to  pay  him  an  an- 
nuity for  twenty 'One  years,  if  A, 
and  B.y  or  the  survivor  of  them, 
shonld  so  long  live;  and  in  case 
/>•  should  die  within  the  term,  to 
his  child  or  children,  if  any,  in 
such  proportions  as  2).  should  ap- 
point, or  in  default  of  appoint- 
ment, to  all  of  them  equally ;  and 
if  there  should  be  no  child,  to  his 
wife,  if  she  should  remain  a  widow. 

D.  covenanted  that,  if  he  or  his 
children,  should  come  into  the  pro- 
perty lefl  by  C,  they  would  re- 
fund all  that  might  have  been 
received  under  the  annuity* 

D.  having  died  within  the  term, 
and  also  his  only  child  and  wife : 

Held,  that  D.'s  administrator  was 
not  entitled  to  claim  payment  of 
the  annuity  after  their  deaths. 
Barford  v.  Stuckey.         Page  225 

DEVISE. 

1.  Under  a  devise  of  the  rectory  or 
parsonage  of  M*,  with  the  mes- 
suages, lands,  Sec*  thereunto  be- 
belonging:  Held,  that  lands  passed 
which  had  been  acquired  by  the 
owners  of  thfe  rectory  between  the 
fifth  year  of  James  the  First  and 
16S2,  and  had  always  afterwards 
Keen  occupied  with  the  rectory. 
Ongley  v.  Chambers.  483 


2.  Devise  to  A.  when  he  should 
attain  twenty-one,  for  life;  and 
after  his  decease  to  the  first  son 
of  the  body  of  A.  lawfully  be- 
gotten, and  the  heirs  male  of  the 
body  of  such  first  son ;  like  re- 
mainders to  the  second  and  other 
sons  in  succession  ;  like  remainder 
to  the  daughter  or  daughters.  Like 
devise  to  J^.,  brother  of  A^  with 
like  remainders  to  ^.'s  issue.  Like 
devises  to  C.  and  D.,  other  brothers 
of  /f .,  with  like  remainders  to  their 
respective  issues.  And  in  case 
either  or  any  of  them,  (A.y  B.^  C, 
and  !)•,)  should  die  before  the  age 
of  twenty-one  years,  or  without 
leaving  any  child  or  children  of 
his  or  their  bodies  lawfully  be- 
gotten, then  that  the  several  estates 
devised  to  him  or  them  should  go 
to  the  survivor  or  survivors,  share 
and  share  alike,  under  the  same 
limitations  as  before  described. 

A.  having  attained  twenty-one, 
and  being  a  bachelor  and  unmar- 
ried, made  a  feoffment,  and  levied 
a  fine  with  proclamations,  of  the 
property  devised  to  him,  to  his 
own  use  in  fee,  and  to  the  intent 
to  destroy  contingent  uses  and 
estates  limited  to  his  sons  and 
daughters : 

Held,  that  by  so  doings  he  ac- 
quired an  absolute  estate  of  in- 
heritance in  the  property.  HasJcer 
Clerk  V.  The  Right  Honourable 
Charles  Manners  Sutton  and  Others. 

Page  501 

DIS- 
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ERROR. 


DISCHARGE  AND  SATIS- 
FACTION. 

1.  The  Defendant  being  indebted  to 
the  Plaintiffii  on  a  bill  of  exchange^ 
renewed  the  bill  when  it  became 
due,  by  giving  another  at  a  longer 
date,  together  with  a  warrant  of 
attorney,  to  confess  judgment  in 
case  the  second  bill  should  not  be 
paid  when  it  became  due,  and 
agreed  to  pay  the  expences  of 
the  warrant  of  attorney  which  was 
drawn  up  by  the  Plaintiff's  so- 
licitor ;  the  first  bill  was  not  given 
up,  but  the  Plaintifl^  retained  it  in 
possession.  The  second  bill  was 
paid  when  it  became  due,  but  not 
the  expences  of  the  warrant  of 
attorney,  amounting  to  21.  I2s.  6d.y 
whereupon  the  Plaintiff  sued  the 
Defendants  in  assumpsit,  and  de- 
clared on  the  first  bill,  adding  the 
common  money  counts,  and  a 
count  on  an  account  stated.  The 
jury  found  a  verdict  for  the  Plain- 
tiffs for  2J.  12s.  6d.,  without  spe- 
cifying on  what  counts  it  should 
be  entered  up. 

The  Court,  with  a  view  to  a 
suggestion  to  deprive  the  Plaintiffs 
of  costs,  allowed  the  verdict  to  be 
entered  on  the  money  counts, 
holding  that  the  Plaintiffs  had  no 
right  to  sue  on  the  first  bill.  Dil' 
Ion  v.  Rimmer.  Poge  100 

2.  The  Defendant,  who  had  ordered 
goods  for  ready  money,  paid  for 
them  by  returning  to  the  vendor's 

agent  a  bill  accepted  by  vendor, 


which  had  been  due  and  dis« 
honored  before  the  goods  were 
ordered ;  the  agent  at  first  refused 
to  take  the  biU,  but  ultimately 
carried  it  home  to  the  vendor, 
who  kept  it. 

The  vendor  having  become  bank- 
rupt, the  Court,  in  an  action 
brought  by  his  assignees  to  re- 
cover the  value  of  the  goods,  held 
this  transaction  equivalent  to  pay- 
ment, no  fraud  having  been  esta- 
blished. Mayer  and  Another,  As- 
signees of  Davison,  a  Bankrupt,  v. 
Nias.  PageSU 

DISTRESS. 
See  Pleading. 
Goods  landed  at  a  wharf,  and  de- 
posited, by  a  factor  to  whom  they 
were  consigned,  in  a  warehouse  on 
the  wharf  till  an  opportunity  for 
sale  should  present  itself,  are  not 
distrainoble  for  rent  due  in  re- 
spect of  the  wharf  and  warehouse. 
Thompson  v.  Mashiter  283 


ERROR. 

See  Practice,  1. 

Bill  against  James  May  the  elder, 
William  James  Norton,  and  James 
May  the  younger.  On  the  postea 
it  was  alleged  that  <<  the  jury  say 
that  James  May  the  elder,  Wil- 
liam Norton,  and  James  May  the 
younger,  did    undertake,  as  the 

Plaintiff 


EVIDENCE. 


£2S 


Plaintiff  hath  above  complained 
against  them.'*  Judgment,  "  that 
the  Plaintiff  do  recover  against  the 
said  Defendants  .-*' 

Held,  that  the  omission  of  the 

name  James  in  entering  on  the 

postea  the  finding  of  the  jury,  was 

no  ground  of  error.      Mai/  and 

Others  v.  P^i.  Page  314 

EVIDENCE. 
See  Plkadino»  4,  5,  6. 

1 .  The  prisoner  forged  the  name  of 
J,  C.to  a  power  of  attorney  for  sell- 
ing stock  which  was  standing  in  the 
joint  names  of  the  prisoner  and 
J.  C. :  The  forgery  having  been 
discovered,  the  stock  was  not  sold : 
Held,  that  J.  C.  was  a  competent  I 
witness  to  prove  the  forgery.  The 
King  V.  Wait.  121 

%  Where  the  wife  served  in  her 
husband's  shop,  and  carried  on 
the  business  of  it  in  his  absence  : 
Held,  that  admissions  made  by 
her  on  application  to  pay  for  goods 
before  delivered  at  the  shop,  were 
receivable  in  evidence  against  her 
husband.  Clifford  y.  Burton.     199 

3.  Held,  upon  motion  for  a  new  trial, 
that  in  an  action  by  A.  against  B. 
for  taking  goods  which  A,  claimed 
by  assignment  from  the  sheriff 
under  an  execution  at  the  suit  of 
A,  against  C's  effects,  Ji.  must 
prove  the  judgment  against  C.  as 
well  as  the  writ  of  execution,  un- 
less it  appears  upon  the  record  or 
judge's  report  that  B.  is  the  as- 
signee of  C.  Glasier  v.  Eve  and 
Others.  209 


4.  In  replevin  by  an  under-tenant 
against  a  landlord  who,  towards 
discharging  the  rent  due  from  his 
tenant,  distrained,  as  bailiff,  of  his 
tenant  for  the  amount  of  rent  due 
from  the  under-tenant  to  the 
tenant: 

Held,  that  the  tenant  was  not  a 
competent  witness  to  prove  the 
amount  of  the  rent  due  from  the 
under-tenant.  Upton  v.  Curtis  and 
Another.  Page  210 

5.  In  an  action  on  the  case  by  a  re- 
versioner for  an  injury  done  to  his 
inheritance  by  a  stranger,  the  te- 
nant in  possession  is  a  competent 
witness  to  prove  the  injury.  Dod- 
dington  v.  Hudson^  257 

6.  Where,  in  an  action  by  a  trustee 
(under  a  separation  agreement) 
against  a  husband  for  the  arrears 
of  a  weekly  sum  he  had  agreed  to 
allow  his  wife,  the  declarations  of 
the  wife  were  received  in  evidence 
to  shew  that  during  the  time  in 
respect  of  which  the  demand  was 
made  she  was  living  in  adultery, 
and  the  jury  foimd  for  the  Defend- 
ant, the  Court  granted  a  new  trial. 
SchoUy  V.  Goodman.  349 

?•  Declaration,  the  Plaintiff  had  em- 
ployed Defendants  to  conduct  an 
action  of  ejectment  for  the  re- 
covery of  premises  forfeited  to  the 
Plaiiltiff  by  the  tenant's  neglect  of 
his  covenant  to  repair ;  that  when 
the  cause  came  on  for  trial,  it 
was  referred  to  an  arbitrator,  who 
was  to  decide  what  repairs  should 
be  done,  the  costs  of  the  action 
to  abide  the  event;  that  the  ar- 
bitrator was  ready  to  proceed,  but 
Defendants  neglected   to  attend 

him, 


55M 


EVIDENCE. 


EXECUTION. 


him,  whereby  FlaintiflP  was  obliged 
to  pay  Defendants*  60^.  for  his 
costs  incurred  in  the  action  of 
ejectment,  which  otherwise  the 
tenant  would  have  been  obliged  to 
pay,  and  sold  the  premises  for 
much  less,  to  wit,  100/.  less  than 
he  would  otherwise  have  done. 
Verdict  for  Plaintiff,  damages  1 601. 
Held,  on  motion  for  a  new  trial, 
—  1.  That  it  was  not  necessary 
in  the  action  against  Defendants 
to  produce  the  lease  on  which  the 
ejectmentwas  brought.  2.  That  the 
jury  were  not  confined  to  100^.  as 
the  damages  for  loss  on  the  sale  of 
the  premises ;  and  3.  That  the  de- 
claration was  not  bad  in  arrest  of 
judgment.  Svoannell  v.  Ellis  and 
Another.  Page  347 

8.  In  order  to  give  an  indenture  of 
apprenticeship  in  evidence,  it  is 
not  necessary  under  8  Ann.  c,  9. 
to  call  on  the  party  at  the  time  of 
giving  it  in  evidence,  to  make  oath 
as  to  the  amount  of  premium  ac- 
tually paid.  John  and  Thomas 
Stetoart  v.  Laioton.  374? 

9.  The  depositions  taken  upon  a 
commission  of  bankrupt  are  not 
conclusive  evidence  under  49  G.  3. 
c.  121.  of  a  petitioning  creditor's 
debt.  Cooper,  Assignee,  v.  Machin 
and  Another.  426 

10.  The  avowants  proved  an  attorn- 
ment made  by  the  Plaintiff  ailcr 
ejectment  brought  agamst  him 
seven  years  before  the  commence- 
ment of  the  replevin  suit,  during 
which  seven  years  it  did  not  appear 
that  rent  had  been  demanded. 

The  Plaintiff  offered  to  prove  a 


feoflStnent  to  himself  by  the  person 
under  whom  the  avowants  claimed, 
and  certain  letters  from  that  per- 
son, containing  expressions  adverse 
to  the  avowant's  claim  ;  which 
evidence  having  been  rejected,  on 
the  ground  that  the  Plaintiff  could 
not  be  permitted  to  dispute  his 
tenancy  after  an' attornment:  the 
Court  granted  a  new  trial.  Grave- 
norv.  Woodhouse  and  Thomas  and 
Wife.  '  Page  38 

11.  In  trover,  for  a  deed  which  the 
Defendant  had,  by  letter,  admitted 
he  detained  at  the  request  of  W.  R. 
and  in  the  detainer  of  which  W.  R. 
was  substantially  interested.  Held, 
that  declarations  of  W.  R.  in  fa- 
vour of  the  Plaintiff's  claim  were 
properly  received  in  evidence,  and 
that  JF.  R.  was  prc^erly  rejected. 
Harrison  v.  VaUance.  45 


EXECUTION. 

1.  Where  a  Plaintiff  withdrew  his 
execution  under  a  consent  from  the 
Defendant,  that  there  should  be  a 
fresh  levy  if  the  debt  were  not 
paid  within  a  given  time,  and  the 
Defendant's  goods  having  been 
seized  under  an  execution  at  the 
suit  of  another  Plaintiff,  the  first 
Plaintiff  placed  his  warrant  in  the 
hands  of  the  second  Plaintiff's 
officer,  who,  the  Defendant  having 
become  a  bankrupt,  lefl  in  the 
possession  of  his  assignees  all  the 
effects  remaining  after  satisfying 
the  second  Plaintiff's  execution, 
to  the  exclusion  of  the  first  Plain- 
tiff: the  Court,  though  the  efecU 

were 


EXECUTOR. 
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were  sufficient  to  satisfy  both  exe- 
cutionsy  would  not  compel  the 
sberiflP  to  return  the  first  Plaintiff's 
writy  till  he  should  have  been  in- 
demnified, and  the  prothonotary 
should  have  decided  which  of  the 
parties  should  indemnify  him.  Burr 
V,  Freethy.  Page  71 

2.  Where  2k  Jieri  Jacias  is  sued  out 
after  a  scire Jacias  on  a  judgment, 
the  Jieri  focias  must  be  grounded 
on  the  judgment  in  the  scire  Jacias^ 
though  the  scire  Jacias  was  sued 
out  unnecessarily.  Davis  v.  Nor- 
ton.  133 

EXECUTOR. 
See  Deed.     Costs,  7. 

A;  by  willy  directed  his  real  and  per- 
sonal estate  to  be  sold,  the  produce 
to  be  invested  in  the  public  funds, 
in  the  names  of  trustees,  for  his 
son  and  daughter  and  two  others. 
Directions  were  given  as  to  suc- 
cession in  cases  of  death  without 
issue ;  and  if  all  the  legatees  should 
'die  under  age  and  without  issue* 
the  property  was  to  go  over  to 
B,f  C,  2).,  and  J?.,  and  their  heirs, 
**  which  four  persons  A.  appointed 
as  his  executors,  to  see  that  every 
thing  was  duly  performed  accord- 
ing to  his  will ;"  he  also  appointed 
F.and  G.as  executors,  '*in  addition 
to  the  above  four  persons,  for  which 
he  requested  those  two  friends 
would  accept  of  501,  each;"  he 
also  requested  F*  and  G.  to  act  as 
guardians,  in  conjunction  with  B,, 
C,  D,f  and  £.,  for  the  care  of  the 
persons  and  property  of  the  le-. 
Vol.  I. 


gatees.  The  will  was  duly  attested, 
but  there  was  an  unattested  codicil, 
that  if  either  of  the  executors 
should  refuse  to  accept  the  trust 
and  act  as  executor,  the  bequest  of 
property  to  every  such  person  was 
totally  annulled. 

The  testator  died,  and  the  will 
was  proved  by  B.,  C.,  and  D.  only, 
E,f  F.,  and  G.  having  renounced. 

Part  of  the  real  estate  having 
been  put  up  to  sale  in  four  lots, 
was  purchased  by  G.,  who  after- 
wards refusing  to  complete  his  pur- 
chase, a  suit  was  instituted  in 
Chancery.  That  court  decreed 
that  the  codicil  was  not  to  be  con- 
sidered as  part  of  the  will,  with  re- 
ference to  the  real  estate,  but  that, 
the  rest  of  the  will  ought  to  be 
established  and  the  trusts  per- 
formed ;  and  upon  reference  to 
the  Master,  it  was  found  tliat  the 
contract  of  purchase  entered  into 
by  G.  was  for  the  benefit  of  the 
legatees  (who  were  infants.) 

Lot  1.  was  then  conveyed  by 
lease  and  appointment  and  release 
from  B.y  C,  D.,  £.,  F.,  and  G.  to 
T.,  in  consideration  of  2000/.  Lot  2. 
By  lease  and  appointment  and  re- 
lease from  B,y  C.  and  D.  to  T. 
for  2300/.  ( T.  declaring  by  another 
deed  that  the  consideration-money 
mentioned  in  the  two  first  deeds 
belonged  to  G.,  that  the  name  was 
only  used  as  a  trustee,  and  that  T. 
stood  seised  of  the  premises  in 
trust  for  G.)  Lot  S.  by  lease  and 
appointment  and  release  from  B*p 
C.f  and  D.  to  G.,  to  the  use  of  G. 
for.4000t  Lot  4*.  by  lease  and  ap- 
N  n  pointment 


BQIS 


FINE. 


INSOLVENT  DEBTOR. 


poiatment  and  release  from  J3.,  C.> 
JD.,  £.,  F.,  and  G.  to  G.,  to  the 
use  of  G.,  f<Nr3  60/. :  Held,  that  by 
these  conveyances,  the  legal  estate 
in  lots  1.  and  2.  was  well  vested  in 
T^  and  the  legal  estate  in  lots 
S.  and  4.  in  G.  Mackintosh  v. 
Bofhtr.  Page  50 

EXONERETUR. 
See  Practicb,  7. 


FALSE  IMPRISONMENT. 

BlaintifP  having  entered  a  public- 
house  after  all  the  doors  had  been 
ck>sed  for  the  night,  and  having 
conducted  himself  with  insolence, 
IMfendant  sent  for  a  constable, 
and  chai^ng  Plaintiff  with  a  felony, 
he  was  detained  in  custody  two 
days.  Plaintiff  having  recovered 
in  an  action  of  trespass  for  this 
imprisonment,  the  Court  refused  to 
set  aside  the  verdict  and  grant  a 
new  trial,  holding,  that  Defendant 
'  was  not  justified  in  cl^irging  Plain- 
.  tiff  with  a  felony.    Rose  v.  Wilson, 

353 

HERI  FACIAS. 

Se^  Execution,  2. 

FINE. 

The  Court  refused  to  suspend  the 
granting  of  the^a^  of  a  fine,  upon 
an  affidavit  that  the  deforciiint  was 


between  ninety  and  one  hundred 

years  dd,  and  imbecile  in  mind. 

Price^  Demandant^   WaUcitu^  De* 

Jbrciant.  Poge  7S 

FORGERY. 
See  Evidence,  1. 


GUARANTEE. 

1.  A^  by  a  letter  in  which  the  con- 
sideration of  the  transaction  suffi- 
ciently appeared,  entered  into  an 
agreement  with \B.,  and  ^.became 
party  to  the  engagement  by  writing 
a  few  lines  at  the  bottom  of  a  copy 
of  A.*%  letter.  C  became  guaran- 
tee for  B*  to  A.  by  an  indorsement 
on  the  back  of  this  copy  of  A.*% 
letter,  in  which  indorsement  refer- 
ence was  made  to  the  terms  of  the 
agreement  on  the  other  side :  Held, 
in  an  action  on  the  guarantee,  that 
only  one  stamp  was  required  on 
this  paper,  and  that  the  reference 
in  the  indorsement  to  the  terms  o 
the  agreement  was  a  sufficient  me- 
morandum of  the  consideration  for 
the  guarantee  within  the  statute  of 
frauds.     Stead  y.  Liddard.        196 

2.  Guarantee:  sufficient  consider- 
ation on  the  face  of  it.  Pace  v. 
Marsh*  216 


INSOLVENT  DEBTOR. 

L  No  prisoner  can  be  aoperseded  or 

dis- 


INSURANCE, 


JOINDER  OF  PARTIES.  527 


discharged  out  of  custody  at  the 
suit  of  any  Plaintiff,  by  reason  of 
such  Plaintiff  forbearing  to  proceed 
against  him,  according  to  the  rules 
and  practice  of  this  court,  from  the 
time  of  such  prisoner  giving  notice 
of  his  intention  to  apply  for  his 
discharge,  under  any  act  made  for 
the  relief  of  insolvent  debtors,  until 
some  rule  or  order  shall  be  made 
in  the  cause  in  that  behalf  by  this 
Court,  or  one  of  the  judges  there- 
of.    Regula  Generalis,    Page  120 

2.  An  officer  of  the  Court,  who  is  ap- 
pointed provisional  assignee  under 
the  Insolvent  Debtors'  Act,  must, 
by  the  assignment  made  to  him, 
be  taken  to  accept  the  property 
within  the  meaning  of  the  eigh- 
teenth section  of  that  act.  Crofts 
V.  Pick.  S54 

3.  ^liere  Defendant,  after  verdict 
applied  for  his  discharge  under  the 
Insolvent  Debtors*  Act^  and  was 
sentenced  to  eighteen  meoths'  im- 
prisonment ;  Held,  that  though  no 
further  proceedingshadbeen  taken, 
the  death  of  the  Plaintiff  did  not 
entitle  the  Defendant  to  be  dis- 
charged at  his  suit.  Holm$9y  Adr 
tniniftrator^  v.  Murcoti.  431 

INSURANCE. 

See  LiGBNCK. 

1.  The  general  principle  of  insurance, 
that  the  insured  shall,  in  case  of  a 
loss,  recover  no  more  than  an  in- 
denmity,  may  be  ooAtroHed  by  a 
mercantile  usages  clearly  ettab- 
lislied,  t»  the  cmilmry,  and  usagQ 
that  tiiiielmmmmwgmf^XkefQ^ 


freight  shall  be  adjusted  on  the 
gross,  and  not  on  the  net  amount 
of  the  freight,  is  a  legal  usage. 
Dallas  C.  J.  dubitanie.  Palmer  v 
Blackburn.  P<^g^  6i 

2.  Where  a  ship  was  so  shattered  in  a 
storm  that  upon  survey  it  was  found 
the  expence  of  repairing  her  would 
far  exceed  her  original  value,  and 
the  captain  having  sold  her  bond 

Jide  for  the  benefit  of  all  concerned, 
the  purchaser  shortly  afterwards 
broke  her  up  :  Held,  that  this  was 
such  an  urgent  necessity  as  justified 
the  sale.  Robertson  v.  Clarke.  445 

3.  The  Mauritius  is  not  in  the  EaH 
IndieSi  nor  an  Indian  island.  Ibid. 

INTEREST. 
See  Judgment,  V  2. 

INTERROGATORY. 
See  Practice,  16. 


JOINDER  OF  PARTIES. 

Twenty  parishioners  joined  at  a 
vestry  in  signing  an  order  author- 
ising two  churchwardens  to  put  a 
new  roof  on  the  parish  tower  ;  the 
two  churchwardens  concurred  in 
giving  orders  fer  that  purpcne,  and 
one  of  them,  the  Plaintiff^  paid  the 
artificers:' a  rate  for  reimbursing 
them  having  been  quashed,  the 
Plaintiff  sued  the  other  church* 
warden  finr  a  moiety  of  the  money 
so  paidt  Held,  on  motion  for  a 
new  tijaly  thai  the  Defendant  could 

N  n  2  not 


528  LANDLORD,  &c. 

not  insist  on  the  joinder  with  bim 
of  the  twenty  parishioners  who  had 
signed  the  vestry  order.  Lanches- 
ter  V.  Tricker.  Page  201 

JUDGMENT. 

1,  Judgment  is  not  final  on  the  offi- 
cer's marking  the  record,  but  on 
his  completing  the  taxation  of 
costs.  Butler  v.  Bulkeley  and 
Others.  233 

2.  A  Judge  at  Chambers  having  de- 
cided that  interest  was  not  claim- 
able on  a  certain  judgment  for 
damages,  and  the  Plaintiff  having 
accepted .  without  interest  money 
tendered,  under  an  order  to  stay 
proceedings  in  an  action  brought 
on  the  judgment  —  on  payment  of 
the  sum  recovered  and  costs,  the 
Court  refused  to  discharge  this 
order,  and  permit  the  Plaintiff  to 
litigate  the  question  further.  But- 
ler V.  Stoveld.  368 


LANDLORD  AND  TENANT. 

See  Evidence,  10.  Pleading, 5. 8. 13. 
Trespass,  1. 

1,  A.  hired  apartments  by  the  year 
of  ^•;  jB.  aflerwards  let  the  entire 
house  to  C,  who  sued  A,  in  an 
action  for  use  and  occupation  for 
the  hire  of  the  apartments  :  Held, 
that  A.  could  not  impeach  C's 
title.     Rennie  v.  Robinson,       147 

2.  A  bankrupt  proposed,  afler  an 
act  of  bankruptcy,  to  dispose  of 
his  lease,  which  was  a  beneficial 


UBEL. 

lease ;  the  purchaser  refused  to 
buy  unless  five  quarters*  rent  due 
to  the  landlord  were  first  paid: 
after  negociition  between  the  bank- 
rupt and  the  landlord,  who  knew 
the  bankrupt*s  situation,  the  rent 
was  paid  out  of  the  money  which 
the  purchaser  had  agreed  to  give 
for  the  lease,  there  being  at  the 
time  of  the  transaction  no  distress 
on  the  premises,  but  the  landlord 
having  a  right  of  re-entry. 

Held,  that  the  bankrupt's  as- 
signee could  not  recover  from  the 
landlord  the  rent  so  paid  him.  Ma- 
vor  V.  Croome.  ^^^  261 

LEASE. 
See  Power. 

Waste  land  belonging  to  a  vicarage, 
which  land  had  remained  unin- 
closed  and  useless  from  the  in- 
ability of  the  vicars  to  incur  the 
expence  of  inclosure,  was  let  (hav- 
ing never  been  letten  before)  by 
the  incumbent  (with  the  confirm- 
ation of  patron  and  ordinary)  to 
C.  A.  P.  for  three  lives,  C.  A.  P. 
undertaking  to  reclaim  the  land, 
and  to  pay  a  rack-rent,  which  was 
the  most  that  could  be  obtained : 
Held,  that  this  lease  was  not  bind- 
ing on  the  incumbent  s  successor. 
Doe  dem,  Tennyson  v.  Lord  Yarbo- 
rough.  24 

LIBEL. 
See  Pleading,  16. 

1.  In  an  action  for  libelling  the  Plain- 
tiff in  his  vocation  as  an  exhibitor 
of  sparring  matches,  the  jury  were 

directed 


LIEN. 


LIQUIDATED  DAMAGES.    529 


ilirecled  to  consider  whether  the 
plaintiff's  exhibitions  were  not  il- 
legal, as  tending  to  form  prize- 
fighters, the  judge  declaring  such 
to  be  his  opinion,  but  recommend- 
ing the  jury  to  find  a  verdict  for 
the  Plaintiff,  in  order  that  the 
question  might  be  fully  discussed, 
on  a  motion  to  set  aside  such  ver- 
dict :  a  verdict  having  been  found 
for  the  Defendant,  the  Court  re- 
fused to  grant  a  new  trial.  Hunt 
V.  Bell.  Page  1 

2.  Semblcy  that  public  exhibitions  of 
sparring  matches  are  illegal.   Ibid, 

3.  A  party  who  pursues  an  illegal 
vocation  has  no  remedy  by  action 
for  a  libel  regarding  his  conduct 
in  such  vocation.  Ibid. 

LICENCE. 

A  misdescription  of  the  person  to 
whom  a  licence  from  the  crown  is 
granted  to  trade  with  the  enemy, 
does  not  invalidate  the  licence. 
Lemckev.  Vaughan.  473 

LIEN. 
See  Bankrupt,  1. 

Ilirld,  tiiat  where  the  Plaintiff's  at- 
torney was  indebted  to  the  Plaintiff 
ill  a  sum  greater  than  the  attorney's 
costs  in  the  cause,  the  agent  (to 
whom  the  Plaintiff's  attorney  was 
indebted  on  a  general  account  in  a 
sum  greater  than  the  amount  of 
the  attorney's  costs)  could  not,  as 
against  the  Plaintiff,  retain  out  of 
the  sura  recovered  by  the  Plaintiff 
more  than  the  charge  for  agency 


in  that  particular  cause.     White  v. 
Royal  Exchange  Assurance. 

Page  20 

LIMITATION  OF  ACTION. 

See  Statute  of  Limitations. 

An  officer  in  the  preventive  service 
boarded  a  ship  on  the  23d  of  Au- 
gust,  and  left  three  armed  men  on 
board,  but  did  not  then  determine 
on  detaining  her  as  a  seizure :  on 
the  25th  he  decided  on  seizing  h^r, 
and  detained  her  till  the  24th  of 
September.  The  owner  having  sued 
him  for  this  seizure  and  detention : 
field,  that  the  time  within  which 
the  action  should  have  been  com- 
menced under  28  G.  8.  c.  37-  (three 
months  after  the  matter  or  thing 
donCf)  must  be  computed  from  the 
23d  o^  August.  Crook  y.M'Ta- 
vish.  167 

LIQUIDATED  DAMAGES. 

The  Defendant  agreed  to  take  an 
assignment  of  Plaintiff's  house  and 
premises,  without  requiring  lessor's 
title;  that  he  would  pay  23001. 
for  it,  and  also  the  amount  of 
goods,  fixtures,  and  effects,  and 
take  possession  of  the  house  on  or 
before  September  29th  ;  the  Plain- 
tiff agreed  to  give  up  possession  of 
the  premises,  effects,  and  stock  by 
that  day,  to  assign  licences,  to 
repair  or  allow  for  all  damaged 
outside  windows,  and  to  clear  rent, 
taxes,  and  outgoings  to  the  day  of 
quitting  possession.  The  expences 
of  the  agreement  were  to  be  paid 
Nn  3  by 


SSO       NEW  ASSIGNMENT. 

bj  the  parties  in  equal  moities; 
and  either  party  not  fulfilling  all 
and  every  part,  was  to  pay  to  the 
other  500/.ythereby  settled  andjixed 
as  liquidated  damages: 

Held,  that  on  breach  of  the 
agreement  by  omission  to  take  an 
assignmenty  the  Defendant  was  li- 
able to  pay  the  whole  500/. ;  and 
that  it  was  not  a  mere  penahy  to 
cov^r  such  daftiages  as  might  be 
actually  incurred.    ReiUy  v.  Jones. 

Page  S02 


NEW  TRIAL. 


MEMORANDA. 
See  F^ges  887  and  897. 

MONTH,  HOW  CONSTRUED  IN 
ACT  OF  PARLIAMENT. 

Under  the  28  G.  8.  c.  37.  which  limits 
the  commencing  of  actions  against 
ofiicers  of  the  customs  to  three 
months  afler  the  matter  or  thing 
done;  but  enacts  that  the  officer 
shall    have    a    calendar    month's 
notice  of  action,  and  a  calendar 
month  in  which  to  tender  amends : 
Held,  that  actions  against  such 
officers  must  be  commenced  within 
three  lunar  months  after  the  mat- 
ter or  thing  done.  Crooke  v.  M^Ta- 
vish.  Page  307 


NEW  ASSIGNMENT. 

See  PxEADfNG,  i  1 . 


NEW  TRIAL. 

L  On  affidavit  from  a  material  wit- 
ness that  he  had  made  a  mistake 
in  giving  his  testimony,  the  court 
granted  a  new  trial.  Richardson  v. 
Fisher.  Page  145 

2.  Where  an  action  for  a  nuisance 
was  defended  by  the  Defendant's 
landlord,  and  the  Defendant  being 
told  he  need  not  attend  the  trial, 
the  attorney  employed  by  the  land- 
lord entered  into  a  consent  rule  to 
abate    the  nuisance  without  the 
consent,  and  against  the  directions 
of  the  Defendant ;  the  Court,  upon 
strong  affidavits  to  shew  that  the 
grievance  complained  of  was  no 
nuisance,  set  aside  an  attachment 
which  had  issued  on  the  consent 
rule,    and    granted   a   new  trial. 
Bodington  v.  Harris.  ^      187 

8.  In  an  action  against  an  insurance 
company  to  recover  a  loss  by  fire, 
the  defence  being  that  the  Plain- 
tiff himself  had  wilfully  set  fire  to 
the  premises,  the  Judge  directed 
the  jury,  that   in   order  to  their 
finding  a  verdict  against  the  Plain- 
tiff, they  ought  to  be  satisfied  that 
the  crime  imputed  to  him  was  as 
fulJy  proved  as  would  justify  them 
in  finding  him  guilty  on  a  criminal 
charge  for  the  same  offence :  Held, 
that     this     direction    was     right. 
Thomas  Thuriell  v.  Beaumont,  889 
4.  In  the  same  cause  the  Court  re- 
fused to  grant  a  rule  nisi  for  a  new 
trial,   on  the  ground  that   subse- 
quently to  a  verdict  for  the  Plain- 
tiff, the  grand  jury  had  found  a 
bill  against  iiim  and  others  for  a 

con- 


PAYING  INTO  COURT. 


PETTY  OFnCER.   ^i 


conspiracy  to  defraud  the  insur- 
ance cempany  in  this  very  matter. 
Thomas  ThurteU  v  Beaumont. 

Page  S89 
5.  But  on  affidavits  disclosing  the 
conspiracy  itself,  and  shewing  that 
the  Defendant  did  not  attain  a 
knowledge  of  it  till  alfter  the  trial, 
so  that  the  Plaintiff's  case  was  in 
effect  a  surprise  on  him,  the  Court 
granted  a  rule  nUi  for  a  new  trial, 
on  payment  of  costs,  Ibid. 

NOTICE  TO  QUIT. 

field,  that  the  visitors  and  feoffees 
of  a  school,  who  had  dismissed 
the  schoolmaster  for  misconduct, 
could  not  maintain  ejectment  for 
the  schoolhouse  till  they  had  de- 
termined the  master's  interest  in 
a  regular  way,  by  summoning  him 
to  appear  before  them.  Doe  on  the 
demise  of  Earl  Thanet  v.  Garthamy 
derJc.  357 


PAYING  INTO  COURT. 

Defendant  on  being  arrested  placed 
in  the  officer's  hands,  in  lieu  of  bail, 
a  quantity  of  linen  drapery  goods ; 
eight  days  after  the  process  was 
returnable,  the  Defendant  surren- 
dered himself  to  prison ;  and  ten 
days  afler  the  process  was  return- 
able, the  officer  who  arrested  the 
Defendant  paid  into  the  hands  of 
the  prothonotaries  d(tf.  for  the 
debt  in  the  cause,  and  IQH.  for  the 


costs,  those  being  sums  which 'die 
Defendant  was  supposed  on  iii» 
arrest  to  have  deposited  with  the 
officer  in  lieu  of  bail,  under  43  G.  3. 
C.46.  The  Defendant  was  after- 
wards,' notwithstanding  resistance 
on  the  part  of  the  Flaintifl^  allowed 
to  take  this  money  out  of  court, 
on  the  ground  that  it  had  been 
paid  in  by  mistake*  HiU  v. 
Chinn.  Page  103 

PEREMPTORY  UNDER- 
TAKING. 

See  PracticEi  9. 


PERJURY. 
See  Bail,  3. 

PETTY  OFHCER. 

In  January y  1811,  Plaintiff  then  serv- 
ing on  board  a  'single  king's  ship, 
on  a  foreign  station,  was  appointed 
by  the  captain,  boatswain  of  that 
ship,  and  continued  so  on  the  15th 
October  J  1815,  when  the  Plaintiff 
assigned  to  the  Defendant  prize- 
money  which  the  Plaintiff  was  en- 
titled to  receive  when  due.  The 
warrant  of  the  navy  board  con- 
firming Plaintiff  as  boatswain  was 
not  signed  till  the  ^th  October^ 
1815.  Held,  that  Plamtiff  was  not 
within  the  operation  of  the  acts 
which  render  void  assignments  of 
prize-money  by  petty  officers  aiid 
seamen. 

An  acknowledgment  of  the  cor« 
rectness  of  an  account,  does  not 

Nn  4  require 


5dS 


PLEADING. 


require  a  receipt  stamp.     WeUard 
.    ▼.  Moss,  Page  134 

PLEADING. 
See  Evidence,  7.  and  Practice,  20. 

1.  The  condition  of  a  replevin  bond 
was,  that  Defendant  should  prose- 
cute with  effect  his  action  against 
naintiff  for  taking  and  UDJustly 
detaining  the  goods  and  chattels 
of  the  Defendant  in  the  dwelling- 
house,  farm-lands,  and  premises  of 
the  Defendant,  viz.  in  the  parlour 
a  carpet,  &c.,  growing  crops  of 
corn  in  a  field  called  S.,  &c.,  and 
should  make  return  thereof,  if  re- 
turn should  be  adjudged;  and 
should  indemnify  the  sheriff  and 
his  officers  for  replevying  the  said 
goods  and  chattels. 

The  declaration  stated  the  con- 
dition to  be,  that  Defendant  should 
prosecute  with  effect  his  action 
against  the  Plaintiff  for  taking 
and  unjustly  detaining  Defendant's 
goods  and  chattels,  in  the  said 
condition  mentioned,  and  should 
make  return  thereof,  if  return 
should  be  adjudged,  and  should 
indemnify  the  sheriff  and  his  offi- 
cers for  replevying  the  said  goods 
and  chattels :  Held,  that  this  was 
no  variance.    Glover  v.  Coles.        6 

2.  Covenant  by  A.^  on  dissolution  of 
partnership  with  B.,  to  leave  1501, 
in  banker's  hands  till  March,  1822, 
as  a  security  towards  payment  of 
any  demands  which  might  be  made 
on  A.  in  respect  of  debts  con- 
tracted by  B,  on  account  of  the 
credit  of  the  partnership ;  the  sum, 


after  March  1822,  aubject  to  such 
claims  as  might  hitve  been  made 
as  aforesaid,  to  be  paid  over  to  B. 
Breach,  that  though  B.  had  con- 
tracted no  such  debts  as  aforesaid, 
and  though  no  claim  had  been 
made,  A.  prevented  the  banker 
from  paying  the  said  sum  over  to 
B.,  ader  March  1822.  Plea,  that 
a  claim  or  demand  was  made  on 
A.,  in  respect  of  a  debt  of  200^. 
by  one  T.  H.  as  being  a  debt  con- 
tracted by  B.  on  account  of  the 
credit  of  the  said  partnership : 
Held,  ill.  PVantv.Reece.    Page  IS 

3.  Averment  in  a  declaration  on  a 
bill  of  exchange,  that  **  afterwards 
and  when  the  bill  became  due, 
according  to  the  tenor  and  effect 
thereof,  to  wit,  on  the  Slst  of 
March  J  1822,  it  was  in  due  man- 
ner, according  to  the  usage  and 
custom  of  merchants,  presented 
for  payment :"  .Held,  sufficient  on 
a  special  demurrer,  assigning  for 
cause  that  the  said  31st  of  March 
was  a  Sunday,  Bynner  v.  Rus" 
sell,  23 

4.  Where  an  order  is  given  previ- 
ously to  the  delivery  of  goods  to 
a  bailee,  to  deal  with  them,  when 
delivered,  in  a  particular  manner, 
to  which  he  assents,  and  after- 
wards the  goods  are  delivered  to 
him,  a  duty  arises  on  his  part,  on 
the  receipt  of  the  goods,  to  deal 
with  them  according  to  the  order 
previously  given  and  assented  to ; 
and  the  law  infers  an  implied  pro- 
mise by  him  to  perform  such  duty  : 
Held,  therefore,  that  an  allegation 
*<  that  in  consideration  Plaintiff,  at 

the 
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.  the  request  of  Defendant,  Juid 
caused  to  be  shipped  on  board  of 
the  Defendant's  vessel  a  quantity 
of  wheat,  to  be  carried  safely  to 
W.  T*  for  freight  to  be  therefore 
paid,  Defendant  undertook  to  carry 
safely  ;"  was  supported  by  evi- 
dence of  the  Defendant's  having 
admitted  an  undertaking  to  carry, 
though  it  appeared  that  all  the 
wheat  was  not  put  on  board  till 
the  day  ader  such  admission. 
Streeter  v.  Horlock,  P^g^  S*. 

5-  Avowries,  first  by  tV.  and  T. 
for  rent  due  to  W.  and  T> 
from  Plaintiff,  as  tenant  to  W,  and 
1\ ;  secondly,  by  tV.  and  T.  and 
his  wife,  in  right  of  his  wife,  for 
rent  due  to  W,  and  T.  and  his 
wife,  in  right  of  his  wife,  from 
Plaintiff,  as  tenant  to  fV.  and  T. 
and  his  wife,  in  right  of  his  wife, 
were  holden  to  be  supported  by 
evidence  of  an  attornment  from 
Plaintiff  to  fV.  and  T.  and*  his 
wife.  Gravenor  v.  JVoodhouse  and 
Thomas  and  Wife.  38 

6.  Held  that  a  description  of  the 
deed  in  the  declaration  as  '*  a 
certain  deed  of  assignment  bear- 
ing date,  &c.,  purporting  to  be 
made  between  7*-  '^'«  of  the  one 
part  and  W.  R.  of  the  other  part, 
and  purporting  to  be  a  convey- 
ance from  jT.  S,  to  fV.  R,  of  cer- 
tain tenements  therein  mentioned 
by  T.  S.  to  W.  R,  for  the  remain- 
der of  a  term  therein  mentioned 
and  yet  unexpired,"  was  borne 
out  in  evidence  by  a  conveyance 
of  the  premises  by  lease  and  re- 
lease between  the  same  parties 
and  un^er  the  same  date.       Jbid. 


7.  Tlie  court  will  not  decide  on  the 
necessity  of  pleas,  or  refer  them 
to  the  prothonotary,  in  a  question 
which,  on  the  face  of  them,  ap- 
pears to  be  one  of  doubt  and  nicety. 
Trickey  v.  Yeandall.  Page  66 

8.  In  an  action  of  contract,  the  sir- 
name  of  one  of  three  joint  Plain- 
tiff was  omitted  on .  the  record, 
but  the  Defendant  had  pleaded 
a  tender,  and  paid  money  into 
court  generally  on  the  declar- 
ation :  at  the  trial  he  attempted, 
and  failed  in  the  proof  of  a  ten- 
der, when,  afler  the  objection  of 
the  omission  of  the  sirname  on 
the  record  had  been  taken,  the 
jury  found  a  verdict  for  the  Plain- 
tiff, damages  U.,  to  be  increased  to 
2SL  if  the  Court  should  not  think 
the  omission  an  objection.  On  a 
motion  to  increase  the  damages 
accordingly,  the  Court  declined  to 
interfere.  Longridge  and  Oth^s 
V.  Brewer.  143 

9.  A  Plaintiff  in  replevin,  whose 
claim  was  founded  on  a  custom  to 
demise  without  deed  right  of  com- 
mon appurtenant,  pleaded  gene- 
rally a  custom  to  demise  the  right 
of  common,  and  a  demise  accord- 
ing to  the  custom  :  Held,  on  ge- 
neral demurrer,  that  supposing 
such  a  custom  good,  the  plea  was 
ill  on  the  face  of  it,  for  alleging  a 
demise  of  a  thing  in  grant  without 
aprqfert  of  the  deed  of  grant,  or 
without  alleging  in  lieu  thereof  a 
custom  to  demise  without  deed. 
Kezia  Lathbury  v.  Arnold  and 
Another.  217 

10.  In  a  declaration  on  a  bill  of  ex- 
change, the  Court  refused  to  strike 

out 


<m 


PLEADING. 


.out  as  unnecessary  a  count  for  in- 
ita'est,  though,  besides  counts  on 
the  bill,  the  declaration  contiuned 
the  usual  money  counts.  Thomas 
V.  HanscoMbCm  P^g^  281 

11*  Declaration  of  two  counts  for 
assault  and  imprisonment.  Plea, 
'.that  Defendant  being  bail  for 
Plaintiff,  arrested  him  to  render 
him  in  discharge,  and  detained  him 
till  be  had  satisfied  the  demand  in 
the  action.      Replication,  de  in- 

It  appeared  that  Defendant,  in 
addition  to  detaining  Plaintiff  till 
he  satisfied  the  demand  in  the 
action,  detained  him  an  hour 
longer,  till  he  paid  the  expences 
of  the  Defendant's  becoming  bail, 
ftc: 

Hdd,  that  this  was  one  continu- 
ing trespass,  and  that  therefore, 
in  order  to  recover  for  that  part 
of  it  which  was  unjustifiable, 
^namely,  the  additional  detention 
for  the  bail's  expences,)  the  Plain- 
tiff ought  to  have  newly  assigi^ed. 
Lambert  v.  Hodgson  and  Prince. 

817 

1^.  Declaration  that  Defendant  was 
indebted  to  Plaintiff  as  assignee  of 
a  bankrupt  for  goods  sold  by 
Plaintiff  as  assignee.  Proof,  that 
the  goods  were  sold  by  a  preced- 
ing assignee,  whose  appointment 
had  been  vacated :  Held,  no  vari- 
ance.    Aldritt  V.  Ketiridge.     355 

IS.  In  1784,  a  tenant  for  life,  who 
had  a  power  to  lease  for  twenty- 
one  years,  leased  for  fifty-three 
years  to  Defendant,  who,  in  181S, 

(nine  years  after  the  death  of  te- 

14 


nant  for  life,)  underlet  to  Plaintiff: 
ten  years  after  the  death  of  tenant 
for  life,  the  reraainder-num,  after 
giving  to  Plaintiff  and  Defendant 
notice  to  quit,  granted  Plaintiff  a 
new  lease,  and  received  the  rent 
thereon  for  six  years,  at  the  end  of 
which  time  Defendant,  who  bad 
acquiesced  in  the  transaction,  dur- 
ing the  interval,  distrained  on 
Plaintiff  for  six  years'  rent :  Hdd, 
that  after  this  acquiescence,  Plain- 
tiff might,  in  an  action  of  replevin, 
plead  non  ienuk  to  Defendant's 
avowry  under  the  lease  which 
Plaintiff  accepted  from  him  in 
181 S.    Neave  v.  Moss.    Page  S60 

14.  Where  a  Defendant,  after  delay- 
ing and  deluding  a  Plaintiff  with 
promises  to  pay,  pleaded  a  plea  of 
judgment  recovered,  the  Court  re- 
fused to  set  the  plea  aside,  and 
permit  Plaintiff  to  sign  judgment. 
Young  V.  Gadderer.  380 

15.  In  an  action  for  an  excessive 
distress  for  /ent,  the  Plaintiff  need 
not  allege  or  prove  the  precise 
amount  of  rent  due. 

It  is  no  bar  to  such  an  action, 
that  between  distress  and  sale  of 
the  goods  distrained,  the  parties 
came  to  an  arrangement  respect- 
ing the  sale.  SeUs  v.  Hoare  and 
Others.  4q\ 

16.  The  declaration  charged  the  De- 
fendant with  publishing  the  follow- 
ing  libel  against  the  Plaintiff,  a 
dissenting  minister.  "  A  serious 
misunderstanding  has  recently 
taken  place  amongst  the  inde- 
pendent dissenters  of  Great  Mar- 
lon and  their  pastor,  in  conse- 
quence 
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quence  of  some  penoofd  invectives 
publicly  thrown  from  the  pul- 
pit by  the  latter,  against  a  young 
Jady  of  distmguished  merit  and 
spotlew  reputation.  We 
stand,  however,  that  the  n 
to  be  taken  up  seriously.  Bucks 
'  Chronicle." 

The  Defendant  pleaded  that  the 
Plainti^  whilst  officiating  as  m 
nister,  published  from  a  part  of 
dhapel  assigned  to  him  as  minister 
for  the  delivery  of  a  sermon, 
and  in  the  presence  of  his   ci 
gr^ation,  of  and  tranceming  < 
M.  F.,  a  teacher  of  a  cettoin  Sr 
day  school,  the  scandalous  wo: 
following:  "  I  have  something  to 
say,  which  I  have  thought  cf  sa}'- 
ing  for  some  time,  namely,  the  im 
proper  conduct  of  one  of  the  femali 
teachers,  her  name  is  Mi^w  Fair 
her  conduct  is  a  bad  example  and 
disgrace  to  the  school ;  am 
of  the  children  dare  ask  her  to  po 
home,  she  shall  be  turned  o 
liie  school,  and    never    enti 
again.    Miss  Fair  does  more 
than   good ;"    and  thereby    guve 
great  offence  to  divers  of  the  dis- 
senters, to  wit,  one    ■    -  and  due 

,   and  occasioned    a    seriou! 

misunderstanding  amongst  the  dis- 
senters. Verdict  for  Defendant: 
Held,  upon  motion  to  enter  a  ver- 
dict for  Plaintiff  lion  obsianle  vere- 
dicto, that  the  plea  was  a  sufBcietit 
answer  to  the  libel  charged.  Ed- 
xoards  v.  Bell  and  Others. 

Page  *03 


POST-HORSE  DUTY. 

Horses  hired  to  assist  in  dragging  a 
sUge-coach  up  a  hill,  held  not 
subject  to  the  post-horse  duty  of 
\^d.  a  mile  under  the  STG.S. 
c.  £9.,  and  the  precedmg  acts  re- 
lating to  the  same  duty.  Donte 
V.  Garett.  Page  107 

POWER. 

Power  in  a  will  to  let  such  part  of  the 
testator's  premises  as  had  been 
usually  granted  and  demiwd,  and 
was  then  in  lease  for  any  term  of 
years  determinable  on  lives,  to  any 
persons  for  the  hbe  terms  aad  in 
like  manner,  and  under  the  like 
rents,  services,  and  conditions  as 
the  same  had  been  usuaDy  granted, 
and  the  residue  of  the  same  pre^ 
mises  unto  any  person  for  any 
term  of  years  not  exceeding  twen- 
ty-one years  in  possession,  at  the 
best  rent  that  could  be  reasonably 
gotten  for  the  same  ;  so  as  that  no 
such  demise  or  lease  should  be  made 
dispunishable  of  waste,  nor  with- 
out a  condition  of  re-entry  on  non- 
payment .of  the  rent,  or  seEvices 
thereby  reserved,  and  so  as  each 
lessee  should  execute  a  counter- 
part ofhis  lease:  Held,  that  a  lease 
made  under  this  power,  of  lands 
which  were  in  lease  at  the  time 
of  the  creation  of  the  power,  the 
second  lease  accurately  following 
the  terms  of  the  former  lease  of 
the  same  land,  was  well  executed 
under  this  power,  tUough  the  se- 
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cond  lease  did  not  cohtaln  a  clause 
of  re-entry  on  non-payment  of  405. 
resierved  in  lieu  of  a  heriot ;  the 
first  lease  containing  no  clause  of 
re-entry  on  non-payment  of  a  like 
reservation.  Doe  dem.  Bligh  v. 
Coleman.  Poge  28 

PRACTICE. 
See  Execution,  1. 
1  If  a  party  who,  at  the  trial  of  a 
cause,  has  tendered  a  bill  of  ex- 
ceptions, brings  a  writ  of  error 
before  he  has  procured  the  judge's 
signature  to  the  bill  of  exceptions, 
he  thereby  waives  the  bill  of  ex- 
ceptions, and  will  not  be  permitted 
by  the  court  of  error  aflerwards 
to  append  the  bill  of  exceptions  to 
the  writ  of  error.  Dillon  v.  Doe 
dent.  Parker.  17 

2.  On  the  4th  of  May  Plaintiff  sued 
out  bailable  process,  returnable  in 
one  month  of  Easter  against  ^., 
in  which  W,  only  was  named,  and 
on  ^hich   W.   was   arrested,  and 

put  in  and  perfected  bail  in  Easter 
term. 

On  the  11th  of  Mat/  Plaintiff 
sued  out  serviceable  process,  (in 
which  four  other  defendants  were 
named,  but  not  W.,)  returnable  on 
the  morrow  of  the  Ascefision ;  af- 
terwards a  declaration,  as  of  7V/- 
nitt/  term,  was  delivered  against 
W.,  together  with  the  other  four 
Defendants : 

Held,  that  the  declaration  was 
not  irregular.  Christie  v.  Walker 
and  Four  Others.  48 

3.  Process  may  be  bailable  against 


some,  and  serviceable  against 
others,  of  several  Defendants. 
Christie  v.  Walker  and  Four 
Others.  Page  48 

4.  Where  an  action  is  brought  against 
more  than  four  Defendants,  and 
two  writs  are  sued  out,  it  is  not 
necessary  to  name  all  the  De- 
fendants in  each  writ.  Ibid. 

5.  If  a  party  incurs  the  expence  of 
resisting  a  rule  to  quash  a  writ  for 
irregularity,  and  it  turns  out  that 
the  irregularity  is  not  in  the  writ, 
but  only  in  the  service,  the  Court 
will  discharge  the  rule  with  costs. 
Huggett  y.  Parkin.  65 

6.  Process  may  be  served  at  any 
hour.     Priddee  v.  Cooper.  66 

7.  A  Defendant  cannot  call  for  se- 
curity for  costs  after  undertaking 
to  accept  short  notice  of  trial. 
Montellano  v.  Garcias.  67 

8.  Where  the  affidavits  to  hold  to 
bail  named  ^ve  Defendants,  sepa- 
rate bailable  process  was  issued 
against  one,  and  serviceable  pro- 
cess against  the  other  four  who 
were  not  named  in  the  bailable 
process;  the  bail-piece  named 
only  the  single  Defendant  against 
whom  the  bailable  process  had 
issued,  and  the  declaration  was 
against  all  five  Defendants. 

The  Court  refused  to  enter  an 
exonerctur  on  the  bail-piece,  which 
was  moved  for  on  the  ground  of  a 
variance  between  the  process  and 
declaration.  Christie  v.  Walker 
and  Four  Others.  68 

9.  The    Plaintiff,   in  a  special  jury 
tithe    cause,    being   under   a   pe- 
remptory 
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rcmptory  undertaking  to  try  at  the 
next  assizes,  the  absence  of  eleven 
special  jurymen  was  held  a  suffi- 
cient reason  for  his  declining  to 
proceed,  (though  a  tales  had  been 
prayed,  and  some  of  the  talesmen 
sworn,)  and  the  Court,  on  a  fresh 
peremptory  undertaking  to  try  at 
the  next  assizes,  discharged  a  rule 
nisi  for  judgment  as  in  case  of 
nonsuit.     Master  v.  Milner. 

Page  10 

10.  One  of  the  sureties  in  a  replevin 
bond  being  a  material  witness  in 
the  cause,  the  Court  granted  a 
rule  for  substituting  another  surety 
in  his  place  upon  giving  the  De- 
fendant's attorney  notice  of  such 
rule.     Bailey  v.  Bailey,  92 

11.  Practice.  Entitling  affidavits  in 
action  on  bail-bond.  Ham  v.  Phil- 
cox  and  Another,  142 

12.  Where  the  Defendant  was  already 
in  custody  when  Plaintiff's  capias 
issued  against  him,  and  afterwards 
escaped,  the  Court  refused  to  set 
aside  an  attachment  against  the 
sheriff  for  not  bringing  in  the  body, 
and  to  drive  the  Plaintiff  to  his  ac- 
tion against  the  sheriff,  which  was 
moved  for  on  the  ground  that  the 
sheriff,  having  taken  no  bail-bond, 
ought  not  to  be  responsible  sum- 
marily by  attachment. 

In  the  same  case  the  sheriff, 
having  returned  to  the  capias: 
<*  I  have  taken  the  Defendant, 
whose  body  remains  in  the  prison 
of,  &c. ;"  the  Court  refused  to  al- 
low him  to  amend  the  return  by 
striking  it  out  and  making  another 


according  to  the  fact.     Ibbotson 
V.  Tindal,  Pf^g^  156 

13.  The  Plaintiff,  in  an  action  on  bills 
of  exchange,  upon  an  affidavit  that 
the  bills  had  come  into  the  De- 
fendant's hands  by  fraud,  and  had 
never  been  satisfied,  obtained  a 
rule  nisi  for  the  Defendant  to  pro- 
duce them,  and  permit  Plaintiff  to 
take  copies.  The  Defendant  hav- 
ing, by  affidavit,  denied  the  fraud 
and  non-payment,  the  Court  dis-* 
charged  the  rule.  Threlfall  v. 
Webster.  161 

14.  Where  the  Plaintiff  signed  judg- 
ment as  for  want  of  a  plea,  be- 
cause the  rule  to  plead  several 
matters  was  erroneously  entitled 
C,  V.  W,,  instead  of  C.  v.  W,  and 
another^  the  Court  set  the  judg- 
ment aside  without  costs,  affidavit 
being  made  that  the  pleas  were 
true,  and  that  Defendant  had  a 
good  defence.  Christie  v.  Walker 
and  Another,  187 

15.  Where  the  Defendant,  after  sur- 
rendering in  discharge  of  his  bail, 
in  an  action  in  the  Common  Pleas^ 
was  committed  to  criminal  custody 
for  a  misdemeanor,  and  continued 
in  such  custody,  the  Court  would 
not  discharge  him  from  the  action, 
because  the  Plaintiff  had  omitted 
to  charge  him  in  execution  within 
two  terms  after  his  surrender. 

The  Court  of  Common  Pleas  has 
no  jurisdiction  to  bring  a  Defend- 
ant up  out  of,  because  it  has  none 
to  remand  him  to^  a  criminal  cus- 
tody.   Freeman  v.  Weston*      221 

16.  The 
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16.  The  ^fMkouaUBipfB  tefioH  k  not 
conduBive  a^^nst  parties  wile  have 
been  pot  to  answer  interrogatories 
before  hiin»  but  they  may  exeept 
to  the  report  oii  any  material 
fKiint*  In  the  Matter  of  Isaacsmii 
Chrhct  and  Brookes.      Page  272 

17*  Where,  after  madting  hb  report 

•  iqpunatthepartiesy  the  prothono- 
tary  was*  cKrected  to  inspect  an 
aceount  book  beloagii^  to  one  of 
then,  whidi  tended  to  support  the 

.  annrers  given  by  the  parties^  but 
bad  been  accidentally  omitled  in 
the  firsft  instance,  the  prosecutor 
was  not  allowed  on  his  own  appli- 
catton  to  produce  before  the  pro- 
thonotary  the  clerk  who  had  made 
the  entries  in  the  book.  Ibid. 

18*  The  Court  will  not  receive  affi- 
davits that  a  party  is  too  poor  to 
take  office  copies  of  interrogatories 
filed  against  him.  Ibid, 

19.  The  Court  refused  to  grant  an 
littachment  agaiinst  a  witness  who 
omitted  to  attend  a  trial  after 
being  served  on  the  Sd  of  Jdfiy 
¥rith  a  subpcena  dated  the  18th  of 
JunCf  attd  calling  on  him  to  attend 
trial  en  the  2d  (^JiJy.  Alexander 
V.  Dixon*  S66 

20*  A  Defendant,  under  terms  of 
pleading  issuably,  cannot  assign 
special  causes  of  demurrer,  even 
though  the  causes  assigned  be 
matters  of  substance.  Blick  v.  2>y- 
moke.  379 

21.  Where  Defendant  was  served 
vrith  an  order  of  court  to  reinstate 
forthwith  premises  belonging  to  the 
Plaintiff:  Held,  that  an  attachment 
could  not  issue  against  him  for 
disobedience  of  the  order,  unless 


the  service  of  ft  was  accobapanied 
with  an  oral  demand  of  perform- 
ancew   Dodington  v.  Hudson. 

Page  410 

22.  The  writ  was  returnable  on  the 
morrow  of  AU  Sauk.  The  De- 
fendant surrendered  to  the  sbe- 
riff's  officer  on  the  Sd  of  iVovem- 
fcr,  and  to  priioa  OB-tbe  5th. 

The  Plamtiff  irnied  a  tule  for 
;  bringing  in  the  body^  to  which  the 
shmiff  returned  cepi  carpus  ei  pa* 
ralum  hmbeo.  Aa  attachment 
having  thereupon  becft  dhrected 
against  the  sheriff,,  the  Coart  set 
it  aside  on  payment  of  all  coats. 
The  King  v.  The  SherifofWUU 

in  the  cause  Miller  v.  Bridges.   423 

23.  Where  Defendant,  whose  name 
was  John  Thomas,  had  been  ar« 
rested  as  James  Thomas,  and 
signed  a  bail-bond  aa  J.  T.,  the 
Court,  notwithstanding  such  sig« 
nature,  set  aside  the  bail-bond. 
Coles  V.  Gum.  424 

24.  In  an  action  on  a  bill  of  ex- 
change, the  court  would  not  com- 
pel the  Plaintiff  to  deposit  the  bill 
in  the  hands  of  the  prothonotary 
for  the  purpose  of  enabh'ng  the 
Defendant  to  inspect  it.  Hilduard 
V.  Smith.  451 

25.  An  attachment  was  issued  against 
a  Defendant  for  not  commencing 
within  four  days  (at  the  end  of 
which  time  the  attachment  was 
moved  for,)  compliance  with  ,an 
order  of  court,  which  it  would 
have  taken  him  three  weeks  to 
complete.    Dodingtony.  Hudson. 
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RECOVERY. 

1.  Recovery  of  land  unended  by  in- 
seiting  meadow  aadpasture.  Fric' 
ker,  Demandant;  Fairbani,  Te- 
nant; Bithop,  Vouchee.     Page  ^ 

2.  Recovery,  Amendment  otpracipe. 
Cox,  Demandant  ;  Ince,  Tenant ; 
GiU,  Vottchee.  22 

'  3.  Recovery  permitted  to  pass,  not- 
withstanding an  alteration  in  the 
caption  of  the  warrants  of  attorney, 
the  ^davit  of  the  due  aclcnow' 
ledgment  thereof,  and  the  no- 
tarial certificate.  Smale,  Demand- 
ant;  Bremridge,  Tenant;  Adams, 
Vouchee.  72 

4;  RecoToy  permitted  to  pass,  though 
the  words  "  their  attorney"  were 
omitted  in  the  warrant  of  attorney 
given  by  two  Touchees.  Wood, 
Demandant;  Aldertey,  Tenant. 
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5.  The  clerk  of  the  warrants  may  re- 
fuK  to  file  a  warrant  or  pass  a  fine 
till  the  attorney  employed  by  the 
parties  has  paid  his  termage  fees. 
Blackhoum,  Demandant;  Bronm 
and  Wife,  Defordanti.  277 

6.  The  Court  gave  leave  to  amend  a 
recovery,  by  removing  the  words 
"  an  inbound  common"  from  aline 
in  which  they  had  been  inadvert- 
ently inserted,  and  where  they  had 
no  meaning,  to  the  line  in  which 
tbey  otight  to  have  stood.  Re- 
covery. S17 

7.  Recovery.  Amendment  of  war- 
rant of  attorney.  Palmer,  De- 
mandant; Meredith,  Tenant /■  £d- 
daigtOTU,  Youcheet.  34S 


S&tT-OPF.  3t» 

.  Recovery.  Amendment  by  slter- 
ing  the  name  of  a  parish,  refiisad, 
where  another  parish  appeared  tn 
(be  deed,  though  there  was  strong 
evidence  to  shew  that  the  lands 
in  the  recovery  k^  in  (he  pariA 
proposed  to  be  insertedr  i^rd 
Elliott,  Vouchee.  P»ge  425 

RE-ENTRY. 
See  Trbsfass,  1. 

REGULA  GENERALiS. 
See  Insolvent  Dusok,  I. 

RE-HEARING. 
The  Conrt  will  not  rescind  a  role  on 
the  ground  diat  at  the  dine  of  £■- 
cusMon,  the  parties  omitted  to  pi^ 
sent  to  the  notice  of  the  Cdurf  « 
statute  which  might  have  afiected 
its  decision.  DUlamore  v.  Capon, 
S98 


SECURITY  FOR  COSTS. 

See  Phacticb,  7» 

SETT-OFF. 

A'a  bankers,  for  nine  or  ten yew* 
previous  to  his  death,  had  been  in 
the  habit  of  accommodatiDg  turn 
with  a  loan  of  lOOCU.,  upm  t^ 
security  of  his  promissory  notle, 
which  was  renewed  every  tluwe 
months,  the  bankers  upon  those 
occasions  discounting  the  notes  by 
placing  the  amount  of  it, to  tbe 
credit  of  ^.,  as  cash  pod-ai  by 
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SHIP-OWNER. 


him,  and  debiting  him  on  the  other 
tide  with  the  discount.  A.,  also, 
about  two  months  prior  to  his 
death,  accepted,  payable  at  his 
bankers,  a  bill  drawn  by  B.  omA. 
for  467^*;  this  bill  having  been  paid 
away  by  J9.,  was  discounted  by  the 
bankers  for  a  holder  who  did  not  in- 
dorse it,  and  the  bankers  were  the 
holders  when  the  bill  became  due. 
On  the  morning  the  bill  became 
due,  before  the  arrival  of  the  post, 
the  bankers,  who  had  in  their  hands 
1421/.  of  il.'s  money,  wrote  off 
the  bill  to  the  debit  of  A's  ac- 
count :  the  same  day's  post  informed 
them  o(  A**B  death  two  days  be- 
fore they  called  upon  B.  to  pay, 
and  B.  paid  40/.  on  account  of  the 
bill,  on  a  representation  from  them 
that  402.  would  be  wanting  to  make 
A,*B  account  right.  At  this  time 
the  last  promissory  note  for  1000/., 
given  by  A.  to  the  bankers,  had 
fifty-three  days  to  run ;  but  the 
bankers  inmiediately  entered  that 
note,  as  well  as  the  bill  of  exchange, 
to  the  debit  of  A,*s  account,  allow- 
ing on  the  other  side  a  rebate  of 
discount  for  the  time  the  note  had 
to  run. 

The  executors  of  A.  having,  be- 
fore the  fifty-three  days  expired, 
sued  the  bankers  for  the  balance 
in  their  hands  at  the  time  of  A»*s 
death:  Held,  that  the  bankers 
might  set-off  against  the  demand 
of  the  executors  the  467/.  written 
off  on  the  bill  of  exchange,  but  not 
the  1000/*  on  the  promissory  note. 
Rogerson  and  Another^  Executors 
of  Stevens f  v.  Ladbroke.     Page  93 


SHERIFF. 
See  Execution,  1.  aitc/  Practice,  12. 

A  sheriff  who  levies  arrears  of 
taxes  under  48  G.  3.  c.  141.  No.  5. 
par.  2.  is  not  entitled  to  notice  of 
an  action  to  be  brought  against 
him  for  any  thing  done  under  the 
provisions  of  that  act.  Copland  v. 
PcweU.  Page  369 

SHERIFFS  OFFICER. 
See  Arrest. 

SHIP-OWNER. 

1.  The  captain  of  a  ship,  which  was 
about  to  sink  from  the  effects  of  bad 
weather,  put  into  a  port  short  of  his 
destination,,  and  thinking  that  the 
expence  of  repairs  would  firustrate 
the  ship  owner's  adventure,  sold  the 
cargo  under  the  order  of  a  Vice- 
Admiralty  Court,  though  he  might 
have  forwarded  it  to  its  destin- 
ation by  another  vessel,  and  might 
have  repaired  his  own  ship  :  Held, 
that  he  ought  either  to  have  for- 
warded the  cargo  or  have  repaired 
his  own  ship ;  that  he  had  no  au- 
thority to  sell  the  cargo,  and  that 
his  owners  were  liable  to  the  own- 
ers of  the  cargo  for  the  non-delivery 
thereof,  though  the  bill  of  lading 
stipulated  only  for  a  convejrance, 
"  the  dangers  and  accidents  of  the 
seas  and  of  navigation  of  what  kind 
soever  excepted.*'      Cannan   and 

•    Others  v«  Meaium  and  Others. 
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2.  In  ao  action  f^atnst  a  ship-owner 
for  damage  sustained  by  the  loss 
of  goods  laden  on  board  hi-^  ship, 
the  extent  to  which  be  is  responsi- 
ble, where  the  completion  of  tlie 
voyage  is  prevented  by  the  tortious 
sale  of  the  ship,  in  the  value  of  tiiu 
ship  at  the  time  of  sale,  and  tlio 
amount  of  freight  she  would  have 
earned  bad  she  completed  her  voy- 
age, not  the  amount  of  freight  cal- 
culated on  at  the  com  men  cement 
of  the  voyage.  Cannan  and  Others 
V,  Meaburn  and  Otheri.  Page  465 

SOUTHWARK  COURT  OF  RE- 
QUESTS ACT. 

In  order  to  proceed  under  the  SoiUh- 
toark  Court  of  Request's  Aci, 
22  G.2.  c.  47.,  both  Plaintiff  and 
Defendant  must  be  resiant  within 
the  jurisdiction  of  the  court.  D/!- 
lamore  v.  Cnpon.  38.S 

SPARRING  EXHIBITIONS. 
Ste  Libel,  1,  2. 

STATUTE  OF  FRAUDS. 

1.  The  purchaser  of  100  sacks  of 
good  English  seconds  flour  at  45.'. 
a  sack,  wrote  to  the  vendors  ni, 
follows :  "  I  hereby  give  you 
aotice,  that  the  corn  you  deliver<jil 
to  me  in  part  performance  of  luy 
contract  with  you  for  100  sacks  nl' 
good  English  seconds  flour  at  45,i. 
per  sack,  is  of  so  bad  a  qualilj' 
that  I  cannot  sell  it,  or  make  it 
into  saleable  bread.  The  sacks  of 
Vol.  I. 


flour  are  at  my  shop,  and  you  will 
send  for  them,  otherwise  I  shall 
commence  an  action."  To  which 
the  vendors  answered  by  their  at- 
torney. "  Messrs.  L.  and  L.  con- 
sider they  have  performed  tbeir 
contract  with  you  as  far  as  it  has 
gone,  and  are  ready  to  complete 
the  remainder;  and  unless  the  fiour 
is  paid  for  at  the  expiratiaa  of  one 
month,  proceedings  will  be  taken 
for  the  amount."  Held,  that  a 
jury  was  warranted  in '  concluding 
that  the  contract  mentioned  in  the 
vendor's  answer  was  the  same  as 
that  particularized  in  the  put- 
chaser's  letter;  and  that,  there- 
fore, the  two  writings  constitnted  a 
sufficient  memorandum  of  the  con- 
tract under  tlie  seventeenth  section 
of  the  statute  of  frauds.  Jacktan 
V.  Lowe  and  Lynam.  .  Page  9 
i.  Held,  that  an  aj^recraent  to  pro- 
cure coals  at  B.  and  coiiTey  them 
to  /.  need  not  he  in  writing  under 
the  statute  of  fraud*.  ■  CobMd  v. 
Caaon.  -899 

STATUTE  OF  LtMITATIONS. 

I.  In  an  action  on  a  promissory  note, 
the  Defendant  having  pleaded  the 
statute  of  liraitatHHiSi  the  Plaintiff 
gave  in  evidence,  as  proof  of  on 
acknowledgment  within  six  years, 
the  following  letter  from  the  De- 
fendanttothe-PlaiBtiff:  "Business 
C^Js  mo  to  Liverpooi.  Should.  I 
be  fortunate  in  my  adventures,  you 
may  depend  on  seeing  me  in  Brit- 
tvli  otherwise,  I  must  arrange 
O  o  nutters 
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:  matters  with  yon  as  circumBtances 
wSl  permit/'  The  Defendant  did 
not  Aew  that  there  were  any  other 
matters  besides  the  promissory 
note  to  which  the  letter  could 
.refcfr: 

Held»  that  it  was  properly  left 
to  the  jury  to  decide  whether  this 
letter  referred  to  the  matter  of  the 
promissory  note^  and  was  a  suffi- 
cient ackaowledgment  to  take  the 
case  out  of  the  statute.  Froit  t. 
Bengauf^  Page  266 

&  In  Junet  1812|  A.  sued  H.  and  G. 
in  the  King's  Bench,  for  a  debt  of 
lOOtf.9  and  G.  being  abroad,  wriu 
of  alias  capias  and  pluries  capiast 
.returnable  in    Michaelmas  term, 
181%  and  Hilary  term,  1815,  were 
issued  against  him  with  a  view  to 
outlawry,  but    a    commission   of 
bankrupt  having  been  taken  out 
i^iainit  H^    the  proceedings  in 
outlawry  against    G.    were   sus- 
pended.   Except  touching  at  Deal 
in  Aprils  1814,  on  his  passage  from 
fir.  Ubes  to  Dort^   G.    never  re- 
turned to  Great  Britain  till  Juli/t 
1 819*   In  February,  1 821 ,  i4.  com- 
menced  a  new  action    in  K.  B. 
against  G.  for  the  same  debt  as 
was  the   subject    of  the  former 
action,  but  having  failed  in  his 
attempt  to  arrest  G.,  issued,  upon 
this  debt,  a  commission  of  bank- 
rupt against  him  in  March^  1821, 
and  in  ,1821,  after  G.  had 

commenced  an  action  to  try  the 
validity  of  the  commission,  en- 
tered up  continuances  in  the  action 
commenced  June^   1812  :   Held, 


.  that  at  the  time  of  issoiiig  the  com- 
mission of  bankrupt,  the  ddl>t  in 
question  was  a  good  petitionmg 
creditor's  debt.  Gregory  ▼.  Hur- 
rUl.  Page  824 

STAYING  PROCEEDINGS. 
Practice.  Stayingproceedings.  Lang- 
ridge  and  Others  v.  Brewer.      807 

SUBPCENA. 
See  Practics,  19. 

SUMMARY  INTERPOSITION. 
See  Attorney,  8,  4,  5. 

A.  being  committed  for  a  forgery, 
the  prosecutor  called  on  him  in 
prison,  and  said  he  had  no  wish  to 
appear  against  A^  but  that  the  at- 
torney concerned  (an  attorney  of 
this  Court,)  would  proceed  unless 
his  costs  were  paid,  which  the  pro- 
secutor had  no  means  of  paying ; 
he  then  proposed  that  A,  should 
advance  the   money;   A*  did  so^ 
and  it  got  into  the  hands  of  the 
prosecutor's    attorney ;     notwith- 
standing this,  A.  was  put  on  his 
trial,  and  the  prosecutor  appeared 
against  him.     A.,  however,  being 
acquitted,  applied  to  this  Court  to 
compel  the  prosecutor's  attorney 
to  refund  the  money,  putting  in 
an  affidavit  of  his  innocence  of  the 
offence  charged  on  him,  and  that 
he  paid  the  money  because,  from 
his  knowledge  of  the  parties,  he 
believed  his  life  in  danger. 

The 


TRESPASS. 


UNNECESSARY  COUNTS.  541 


The  Court  refused  to  interfere. 
Exparte  Brookes.  Page  105 


lAMAriti 


TENANCY  IN  COMMON. 

Wherey  under  an  act  of  parliament, 
a  canal  reservoir  was  made  over 
lands  in  which  A,  and  B.  had  se- 
parate interests,  and  the  act  pro- 
vided <^that  it  should  be  lawful 
for  the  owner  or  owners  of  the 
lands  on  which  any  such  reser- 
voir should  be   made   to  let  all 
the  water  out  of  such  reservoir 
once  in  seven  years,  for  the  pur- 
pose of  taking  the  fish  therein:" 
Held,  that  A.  and  B.  were  not 
tenants  in  common   of  this  sep-| 
tennial  fishery.     Snape  and   Wife 
V,  Dobbs.  202 


TRESPASS. 

1.  A  tenant  having  omitted  to  deliver 
up  possession  when  his  term  had 
expired  after  a  regular  notice  to 
quit,  the  landlord  in  his  absence 
broke  open  the  door,  and  resumed 
possession ;  though  some  articles 
of  furniture  remained. 

The  tenant  having  obtained  a 
verdict  against  the  landlord  in  tres- 
pass for  this  entry,  the  Court 
granted  a  new  trial,  holding  that 
the  landlord  might  so  enter  in  such 
case.     Turner  v.  Meymott.       158 

2.  If  one  does  an  injury  by  unavoid- 
able accident,  an  action  does  not 
lie ;  alitert  if  any  blame  attaches 


to  him,  though  he  be  innocent  of 
any  intention  to  injure ;  as  if  he 
drive  a  horse  too  spirited,  or  pull 
the  wrong  rein,  or  use  imperfect 
harness,  and  the  horse  taking  fright 
kills  another  horse.  In  such  a 
case  the  Court  refused  to  gfant  a 
new  trial,  though  the  judge  who 
presided,  af^er  summing  up,  told 
the  jury  the  Defendant  was  liable, 
even  though  the  accident  were 
unavoidable,  and  no  blame  wclte 
imputable  to  him ;  omitting  to  di- 
rect the  jury  to  consider  whether 
the  accident  was  unavoidable  or 
occasioned  by  any  fault  in  the  De- 
fendant.     Wakeman  v.  Robinson. 

Page  213 

TROVER. 
See  County  Court. 

In  an  action  of  trover  for  goo^s,  o^e 
of  the  Plaintiff's  witnesses  stated 
on  cross-examination  that,  h^  bad 
heard  the  Plaintiff  say  he  had  been 
discharged  under  the  Lords'  Act 
subsequently  to  the  sale  of  the 
goods ;  a  verdict  having  been  found 
for  the  Plaintiff,  the.Court  dischai^- 
ed  a  rule  nisi  to  set  it  aside,  which 
had  been  moved  for  on  the  ground 
that  the  Plaintiff's  declarationsbew- 
ed  he  had  no  title  to  sue.  iS«m- 
mersett  v.  Adamson*  73 

UNNECESSARY  COUNTS. 
See  Pleading,  10. 
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WARRANTY. 


WRIT  OF  RIGHT. 


VARIANCE. 
See  Plbadxno,  1.  8.  12. 

VENUE. 

The  Defelidant  cannot  change  the 
venue  after  an  order  for  time  to 
plead,  on  the  terms  of  taking  short 
notice  of  trial  for  adjourned  Loh" 
dom  sittings  after  term.  Nun  v. 
Taghr.  Page  186 


WAIVER. 

A  writ  senred  in  November,  called  on 
Defendant  to  appear  in  June:  an 
admission  of  deht  by  Defendant, 
subsequently  to  service  of  the  writ, 
and  request  of  'time  to  pay  such 
debt,  held  a  waiver  of  the  irregu- 
larity.   Rawes  y.  Knight.         132 

WARRANTY. 

Warranty.  **  To  be  sold,  a  black 
gelding,  five  years  old ;  has  been 


eonstantly  driven  in  the  plough  — 
Warranted :"  Held,  that  the  war- 
ranty applied  ^o  soundness  only. 
Richardson  y^  Br&un^      Page  344 

WASTE. 

In  a  writ  of  waste,  it  appeared  that 
the  Defendant  had  (though  not 
within  six  years)  cut  down  timber 
on  an  estate  in  the  proportion  of 
thirty-seven  to  fifty;  but  it  was 
admitted  that  many  of  the  trees 
had  been  felled  for  the  benefit  of 
the  estate.  The  jury,  —  who  were 
directed  to  find  for  the  PlaintifT  ii^ 
they  thought  the  felling  injurious 
to  the  inheritance,  for  the  Defend- 
ant if  not  Injurious,  —having  found 
for  the  Defendant,  the  CouKt 
granted  a  new  trial.  Redfem  v 
Smith.  382 

WRIT  OF  RIGHT. 

Amendment  is  so  little  favoured  in  a 
writ  of  right  that,  after  an  amend- 
ment had  been  made  under  a 
judge's  order,  the  Court  discharged 
the  order.     Tooth  v.  Doddington. 
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